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l>K   I.A 


PROVINCE   DE   QUEBEC. 


ACCEPTATION  DE  SUCCESSION. 

Cour  de  Circuit,  Québec,  21  janvier  18(15. 
Présent  :  Taschereau,  Jnce. 

La  VOIE,  Demandeur,  vu.  Lekra\(,'<^i«.  Détenteur. 

Jiujê:  1°  Qu'un  h^-ritier  collatéral  ne  i)eut  i  redeb  actes  d'acceptation 
avant  la  renonciation  d'un  héritier  en  lignt,  directe. 

T"  Qu'un  héritier  collatéral  ne  sera  juih  considé''  co.Tiino  ayant  fait 
a^b  actes  d'acceptation,  avant  d'avoir  eu  connaisHan'c  de  la  renonciation 
de  l'héritier  pins  proche. 

S"  Qu'aucun  acte  fait  par  un  héritier  ajjrès  sa  rouoiiciation  &  la  succes- 
sion, ne  peut  être  considéré  comme  un  acte  d'héritier, parce  qu'il  ne  peut 
plus  accepter  une  fois  qu'il  a  renoncé. 

Le  Demandeur  poursuivait  le  Déf'Mideur  pour  une  bdance 
d'un  compte  de  marchand  (£14  14  0)  due  au  Demandeur  par 
feu  Louis- Célestin  Lt^fraïu/ois.  Le  Demandeur  alléguait:  1* 
Le  mariafje  de  Louis  Lefran^-ois  et  de  Marie-Louiso  Bacon,  le 
20  novembre,  1804,  au  Chateau-Richer  :  2"  que,  de  ce  mariage 
étaient  nés  Louis-Célestin,  Joseph  et  Ferdinand  Lefrançois  : 
•i^'  que  Louis  Lefrançois  était  décédé  le  .SO  janvier,  1837:  4" 
(|ue  Louis-Célestin  Lefran(,'ois,  un  de  ses  fils,  était  décédé  le  2 
juin  18(51,  sans  avoir  fait  de  testament,  ne  laissant  que  Marie- 
Louise  Bacon,  sa  mère,  et  ses  deux  frères,  habiles  à  se  dire  et 
porter  héritiers  des  biens  par  lui  délaissés  :  5'-^  que  Marie-Louise 
Bacon  avait  renoncé  à  la  succession  de  son  fils,  laquelle  succes- 
sion était  échue  à  Ferdinand  Lefrançois,  Défendeur,  frère  de 
Louis-Célestin  Lefran(;oi8,et  que  le  Défendeur  avait  appréhendé 
seul  les  biens  de  ladite  succession  et  se  les  était  appropriés  ; 
(r  que  partant  il  était  devenu  responsable  des  dettes  passives 
créées  par  Louis-Célestin  Lefrançois,  T*-'  que  ce  dernier  était, 
lors  de  son  décès,  endetté  envers  le  Demandeur  en  la  somme 
réclamée.  A  cette  action  le  Défendeur  plaida  que,  par  acte  fait 
.     tome  XIV.  1 
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à  Québec,  devant  Guay  et  confrère,  le  25  juillet,  1861,  il  avait 
l'énoncé  à  la  succession  de  son  frère,  Louis-Célestin  Leirançois, 
et  qu'il  n'était  pas  responsable  des  dettes  de  la  succession. 
L'acte  de  renonciation  de  Marie-Louise  Bacon  est  en  date  du 
11  juillet,  1861.  De  la  part  du  Demandeur,  on  prouva  qu'im- 
médiatement après  la  mort  de  Louip-Célestin  Let'rançois.le  Dé- 
fendeur avait  payé  les  frfiis  de  sépulture  de  son  frère,  et  s'était 
emparé  de  certains  effeto  appartenant  au  défunt,  tels  que 
bardes,  etc.  Ces  effets  étaient  de  peu  de  valeur,  vu  que  tous  les 
meubles  de  Louis-Célestin  Lofrançois  avaient  été  depuis  peu 
saisie  et  vendu  par  autorité  de  justice.  Il  avait  été,  de  plus, 
prouvé  qu'entre  le  29  juin  et  le  IG  juillet,  1861,  le  Défendeur 
était  allé  chez  plusieurs  débiteurs  de  son  frère  défunt  et  s'était 
fait  consentir  des  billets  promissoires  payables  k  Lui-même, 
pour  de  faibles  montants  dus  à  son  frère,  pour  honoraires 
comme  notaire,  et  comme  régistrateur  du  comté  de  Montmo- 
l'ency.  Aucun  acte  subséquent  n'avait  été  prouvé,  à  l'exception 
que  le  Défendeur,  dans  le  cours  de  l'été  de  1861,  était  allé  au 
(Jreffe  de  la  Cour  de  Circuit,  à  Québec,  retirer  les  argents  qui 
ne  se  donnent  qu'aux  héritiers  des  notaires  défunts.  Le  Défen- 
deur prouva  qu'il  était  caution  de  son  frère,  comme  régistra- 
teur du  comté  de  Montmorency,  et  qu'il  avait  intérêt  à  faire 
des  actes  conservatoires  ;  que  c'était  sa  mère,  Marie-Louise 
Bacon,  qui  avait  distribué  les  effets,  lors  de  la  mort  de  Louis- 
Célestin  Lefrançois,  et  que  le  Défendeur  n'en  avait  eu  que  sa 
part  conjointement  avec  d'autres  membres  de  sa  famille. 

Taschereau,  juge  :  Le  droit  français  est  très  sévère  au 
sujet  de  la  responsabilité  des  héritiers  qui  s'immiscent  dans 
une  succession  et  font  des  actes  d'acceptation.  On  interprète 
contre  eux  la  moindre  démarche  dani  le  sens  d'une  accep- 
tation. (1)  Mais,  dans  la  présente  cause,  il  y  a  lieu  à  distinguer. 
Les  actes  faits  par  le  Défendeur,  depuis  la  mort  de  son  frère 
jusqu'au  11  juillet  1861,  date  de  la  renonciation  de  sa  mère, 
ne  peuvent  être  des  actes  d'acceptation,  car  c'est  un  principe 
"  qu'on  ne  peut  faire  acte  d'héritier  sans  être  héritier."  La 
mère  du  Défendeur  n'ayant  pas  encore  renoncé,  le  Défendeur 
ne  pouvait  accepter  la  succession,  n'étant  qu'héritier  collatéral. 
On  n'a  prouvé  aucun  acte  direct  depuis  le  11  juillet  jusqu'au 
25  juillet  1861,  et,  d'ailleurs,  qui  est-ce  qui  montre  que  pen- 
dant cet  intervalle,  le  Défendeur  ait  eu  connaissance  de  cette 
renonciation  de  sa  iiière  ?  Tous  les  auteurs  s'accordent  à  dire 
qu'un  héritier  plus  éloigné  ne  peut  être  censé  vouloir  accepter 
une  succession  avant  de  savoir  que  l'héritier  plus  proche  a 
renoncé.  (2)  Ainsi,  avant  la  renonciation  de  sa  mère,  le  Défen- 

(1)  V.  Mi.  650  C.  C. 

(2)  Lebrun,  Succemons,  liv.  3,  ch.  8,  secs.  1-2-3-7-I3. 
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(leur  est  censé  avoir  agi  comme  l'affent  de  celle-ci  dans  les 
actes  qu'il  a  faits  ;  cette  renonciation  faite,  on  ne  peut  pré- 
sumer que  le  Défendeur  en  ait  eu  connaissance  avant  sa 
propre  renonciation,  le  25  juillet  1861  ;  après  sa  renonciation, 
'1  ne  pouvait  plus  accepter  la  succession.  Il  est  prouvé,  d'ailleurs, 
que  le  Défendeur  avait  les  plus  grands  intérêts  à  faire  des 
actes  conservatoires,  étant  intéressé  comme  caution  de  son 
frère  à  ne  pas  laisser  perdre  et  dissiper  les  biens  et  les  créances. 
Mais  il  y  a  plus.  Les  faits  de  la  cause  font  voir  que  si  quel- 
qu'un s'est  immiscé,  c'est  bien  la  mère  du  Défendeur,  qui, 
avant  sa  renonciation,  et  étant  l'héritière  la  plus  proche,  a  pris 
sur  elle-même  de  distribuer  à  divers  membres  de  sa  famille 
les  effets  du  défunt  qui  étaient  restés  chez  lui.  Ces  actes  de  sa 
part  sont  suffisants,  sous  ie  droit  que  j'ai  cité,  pour  constituer 
une  acceptation,  Or,si  elle  a  accepté,sa  renonciation  subséquente 
devait  être  sans  effet.  Je  suis  donc  clairement  d'opinion  que 
le  Défendeur  ne  peut-être  tenu  responsable  des  dettes  de  la 
succession  de  son  frère,  Louis-Célestin  Lefrançois.  JUGEMENT  : 
Action  déboutée,  avec  dépens.  (15  D.  T.  B.  C,  p.  145.) 

FouRNiER  et  Gleason,  pour  le  Demandeur. 

Tachereau,  h.  t.,  pour  le  Défendeur. 

Chambers,  conseil  du  Défendeur. 


RECOURS  DU  REGISTRATEUR  CONTRE  LE  SHERIF  POUR  CERTIHCAT. 

Queen's  Bench,  Appeal  Side,  Québec,  19  juin  1867. 

Before  Du  VAL,  Chief- Justice,  Drummcnd,  Badgley 
and  MoNDELET,  Justices. 

Lambly  et  al.,  Appellants,  and  Quesnel,  Respondent. 

Jugé:  Si  le  Shérif  a  ordonné  le  certific.it  du  Régistrateur  avant  la 
vente,  la  disposition  de  la  cl.  28  du  c.  36  des  S.  R.  B.  C.  que,  dans  le  caa 
de  ventes  par  le  Shérif,  les  frais  de  ce  certificat  seront  payés  à  même  les 
deniers  reçus  par  lui  ne  le  libère  pas  de  toute  responsabilité  personnelle 
quant  à  ces  frais,  ei  les  deniers  par  lui  ainsi  reçus  sont  insuffisants 
pour  les  payer.  (1) 

The  PlaintifTs,  executor's  of  the  last  \vi!l  and  testament  of 
John  Robert  Lambly,  deceased,  in  his  lifetime  registrar  of  the 
county  of  Megantic,  brought  suit  against  Défendant,  sherifFof 
the  district  ot  Arthabaska,  for  the  recoveryof  $128.25,  alleged 
to  be  due  by  Défendant  to  the  estate  of  Lambly,  for  the  prico 
and  value  of  certain  registrar 's  certifîcate  shewing  tho  hypo- 
thecs  and  mortgages  registered  against  certain  properties  taken 
in  exécution  meutioned  in  the  bill  of  particulars  annoxed  to 

(1)V.  art.  1715  ce. 
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the  déclaration,  which  the  sheriff  had  demanded  of  him  under 
the  provisions  of  the  statutes  in  such  case  provided  ;  which 
certiticates,  after  the  necessary  searches  for  information,  Lain- 
bly  had  prepared,  and  for  uhich  he  was  entitled  to  the  sun» 
demanded.  The  Défendant  deimirred  to  this  action,  assigning 
the  following  causes  :  1.  That  he  was  a  public  officer  and  that 
the  présent  action   was  bi'ought  against  him  in  that  quality  ; 

2.  That  the  late  Lambly  was  a  public  officer  and  that  the 
services  for  which  compensation  was  claimed,  if  rendered  at 
ail,  were  rendered  by  him  in  his  quality  of  a  public  officer  ; 

3.  That,  by  the  2(ith  section  of  the  cap.  36,  Con.  Stat.  L.  C,  it 
was  enacted  that,  whenever  the  sheritf  of  any  district  received 
a  writ  of  exécution  de  terris,  he  should  ol)tain  and  deposit, 
with  the  return  to  such  writ,  the  registrar's  certificate  shew- 
ing  the  claims,  hypothecs  and  mortgages  registered  against 
the  property  seized  and  taken  in  exécution  ;  4.  That  it  appear- 
ed,  by  the  déclaration,  that  tlie  services  alleged  to  hâve  been 
rendered  by  the  late  Lambly  to  Défendant,  were  rendered  in 
accordance  with  the  provisions  of  the  act  above  cifced  ;  5.  That, 
although  it  appeared,  by  the  déclaration,  that  the  certiticates 
for  which  compensation  was  claimed,  were  prepared  for 
Défendant,  in  his  quality  of  sherifF,  it  did  not  appear  that  the 
Défendant  had  ever  received  any  part  of  the  moneys  belong- 
ing  to  Lambly  for  the  préparation  of  said  certiticates  ;  6.  That 
Défendant  could  only  be  held  responsible  for  money  which 
he  had  received,  and  that  it  was  not  alleged  that  he  had 
received  any  ;  7.  That  Défendant,  was  not  personally  respon- 
sible for  the  amount  sought  to  be  recovered  from  him. 

Camphell,  for  Plaintiff'  cited  the  case  of  Stevenson  vs.  lios- 
tnn  reported  in  3  R.  J.  R.  Q.,  p.  8ô,  in  which  it  was 
held  "  In  an  action  by  the  printer  of  the  Québec  Gazette, 
"  published  by  authority,  against  the  sherifF,  for  the  price  of 
"  advertisement  of  légal  sales  inserted  in  the  said  Gazette  : 
"  'i'hat  the  latter  is  alone  liable,  and  that  there  is  no  privity 
"  of  contract  between  the  printer  and  the  Plaintiffs  at  wliose 
"  suits  the  properties  advertised  were  brought  to  sale."  And 
this  seems  to  be  the  proper  view  to  take  of  the  question,  for 
the  law  relating  to  this  matter  points  outthe  manner  in  which 
the  registrar's  certificate  is  to  be  produced,  and  this  law  would 
seem  to  make  it  a  contract  between  the  sherifF  and  the  regis- 
trar,  since  the  sherifF  alone  can  call  upon  the  registrar  to  per- 
form  the  dnty  required.  If  the  law  were  not  so,  great  incon- 
venience  and  injustice  might  ï'esult,  as  the  sherift'  lias  the 
means  to  cover  himself  from  loss,  whereas  the  registrar  lias 
none,  there  is  no  privity  of  contract  between  the  registrar 
and  the  Plaintifts,  and  if  the  law  were  to  deny  the  registrar 
a  remedy  against  the  sherifi'  it  would  ilnuy  him  ail  remedy 
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whatever.  It  is  true  tlmt  this  may  seem  hard  on  the  sheriff, 
but  it  is  one  of  the  contingencies  of  his  office,  and  he  niust 
look  to  the  législature  to  relieve  him  froni  it. 

Malouin,  for  Défendant  :  To  maintain  their  action  en  drmt 
Plaintiffs  should  hâve  alleged  that  Défendant  received  the 
fées  due  for  the  certificates,  if  this  had  been  alleged,  Défen- 
dant would  hâve  been  enabled  to  establish  the  contrary  un«ler 
his  plea  to  the  nierits  ;  but  the  déclaration  contains  no  such 
allégation,  and  Plaintiffs  seein  to  rely  entirely  upon  the  fact 
that  the  sherifFdetnanded  the  certificates  to  establish  his  lia- 
bility  for  tlieir  value.  But  the}'  are  not  founded  in  law  in 
taking  th  s  view  of  the  case,  for  the  sheriff  entered  into  no 
contract  with  the  registrar  to  prépare  thèse  certificates  ;  vvhen 
he  demanded  theni,  he  simply  fulfilled  the  provision  of  law 
which  say  :  "  that  every  sherifT  having  an  exécution  shall 
"  procure  and  file  with  his  return  to  the  writ  a  certificate  of 
"  the  proper  registrar,  &c."  (1)  We  find,  in  the  same  statute, 
sec.  28,  that  the  costs  of  the  registrar's  certificates  shall,  in 
case  of  Sherift's  sales,  be  paid  ont  of  the  ujoney  levied  by  the 
sheriff,  but,  in  the  case  uientioned  in  Plaintiffs  déclaration  in 
this  cause,  the  certificates,  although  demanded  by  the  sherift' 
were  not  furnished  by  the  registrar  and  were  in  fact  not  filed 
with  the  sheriff"s  return,  the  sheriff  could  not,  therefore,  niake 
any  charge  for  theni  ;  and,  being  deprived  of  his  right  to 
charge  for  thèse  certificates,  through  the  neglect  of  the  regis- 
trar to  furnish  him  with  them,  he  cannot  now  be  called  upon 
to  pay  Plaintiffs  their  value. 

Stuaut,  Justice  :  The  demurrer  is  not  founded.  The  ques- 
tions raised  by  that  plea  might  very  properlj'  be  bnjught  up 
upon  the  merits  of  the  caee,  when  Défendant  will  hâve  every 
opportunity  of  shewing  either  that  sales  never  took  place, 
that  he  never  received  the  money  claimed  from  him,  or  that 
from  some  or  any  other  cause,  he  is  not  liable  to  Plaintift's 
for  the  amount  for  which  he  is  sued.  JUDGMENT  :  "  The  Court 
considering  that  the  défense  an  fond  en  droit  to  Plaintifts' 
déclaration  is  unfounded  in  law,  the  same  is  hence  dismissed 
with  costs.  The  Défendant  by  perpétuai  exception  pleaded 
Plaintirts'  acticm  could  not  be  maintained  :  l*^  "  Parceque  John 
Robert  Lambly,  représenté  par  les  Demaiuleurs,  a  toujours 
négligé  et  refusé  de  fout  lir  et  livrer  au  Défendeur  les  certifi- 
cats mentioimés  en  la  déclaration  Je.s  ^)emandeurs  et  au 
compte  y  atmexé."  2*^  Parce  <jue  Lambly,  ayant  refusé  de 
fournir  lesdits  certificats  au  Défendeur,  au  temps  et  de  la  ma- 
nière voulue  par  la  loi,  le  Défendeur  fit  son  rapport  à  la  cotir 
de  ses  procédés  sur  les  différents  brefs  d'exécutinn  à  lui  adres- 


(  1  )  Cou.  Stat.  L  C. ,  etvp.  3fl,  sec.  2(i,  sub-sec.  2. 
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SCS,  sans  avoir  pu  obtenir  les  certificats  voulus  par  la  loi. 
3°  "  Parce  que  le  Défendeur,  lors  de  la  demande  de  certificats, 
affissait  en  sa  qualité  de  shérif  et  n'a  fait  en  cela  qu'obéir  à  la 
loi,  et  que,  partant,  il  n'est  pas  personnellement  tenu  envers 
les  Demandeurs  au  paiement  de  la  somme  réclamée,  ni  d'au- 
cune partie  d'icelle." 

Campbell,  for  PlaintiflPs  :  The  statute  which  renders  it  in- 
cumbent  upon  the  Sheriff  to  obtain  the  certificates  is  C.  S. 
L.  C,  cap.  36,  sec.  26,  sub-sec.  2  :  "  But  the  Sheriff  havnig  tlie 
exécution  shall  procure  and  fyle  with  lus  return  to  the  writ, 
a  certificate  of  the  proper  Registrar  such  as  is  mentioned  in 
the  seventh  and  eigiith  secti(>as  of  this  Act,  and  made  up  to 
the  day  of  sale  ;  and  the  ten  years  mentioned  in  the  seventli 
section  shall  be  reckoned  from  the  day  of  sale."  And  further 
it  is  provided  by  the  2nd  sub-sec.  of  sec.  28  of  the  same  act  : 
"  The  costs  of  any  Registrar's  certificate,  in  the  case  of  the 
"  deposit  of  money  in  matters  of  Confirmation  of  Title,  shall 
"  be  reimbursed  to  the  party  having  disbursed  them,  out  of 
"  tlie  money  so  deposited  ;  in  the  case  of  Sheriflf's  sales,  they 
"  shall  be  paid  out  of  the  money  levied  by  the  Sheriff."  The 
pretension  that,  because  the  Slierifl  is  a  pubHc  ofiicer  and 
bound  to  demand  the  woi'k,  and,  therefore,  not  liable,  is  not 
sustainable.  He  had  the  funds  in  his  hands,thereforc,he  ouglit 
to  pay  the  Registrar  ;  if  he  had  no  funds  in  his  hands,  he 
ought  not  to  hâve  asked  for  the  certificates.  By  asking  for 
thèse  certificates,  he  lias  established  and  made  a  contrnct  bet- 
ween  himself  and  the  Registrar.  If  it  were  not  so,  to  usi;  tlio 
words  of  Day,  .T.,  in  Htevenson  et  al.  vs.  Boston  et  al.  (1) 
"  great  injustice  as  well  as  inconvenience  might  resuit,  as  tlio 
"  Sheriff  lias  tlie  means  to  cover  himself  from  loss  ;  wlicx'eas 
"  the  printer  lias  none  ;  tliere  is  no  privity  of  contract  bet- 
"  ween  the  printer  and  the  Plaintiffs,  and  if  the  law  M'ere  to 
"  deny  the  printer  a  remedy  against  the  Sheriff,  it  would  dony 
"  him  ail  remedy  whatever.  "  Substitute  hcre  tlie  word  "  lie- 
gistrar"  for  the  word  "printer,"  and  we  havo  on  identical 
case.  The  Sheriff,  bcsides  havingtlic  means  ofprotecting  him- 
self, by  not  asking  for  the  certificate  when  he  lias  not  suffi- 
cient  proceeds  in  his  hands  from  the  sale  to  nieet  payment  for 
the  same,  bas  further  his  action  against  the  Plaintiff  in  tlie 
cause  in  which  the  certificates  are  demanded,  for  payment  of 
any  disbursements  lie  niay  hâve  been  put  to  for  tliein.  The 

(1)  Pans  une  action  intcnti'c  par  l'imprimeur  de  la  Gazette  de  Qut''l)oc 
contre  le  sliôrif  du  district  de  Montr(''al,  pour  le  coftt  d'annonces  de  vente 
puMii^es  dana  ladite  gazette,  il  a  été  jugé  (jiie  le  Shérif  seul  est  responsalilc 
et  qu'il  n'existe  aucun  contrat  entre  l'imprimeur  et  les  parties  à  la  poui'suite 
desquelles  les  immeubles  saisis  sont  décrétés.  (.SVc  cfw.w»  et  autres  vs,  /iot/im 
ot  autres,  (J.  H.,  Mcmtréal,  1.'}  octobre  1851,  D.VY,  .1.,  S.mith,  J.,  et  Mon- 
PEf.KT,  J.,  3  R.  .].  R.  Q.,  p.  85.) 
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Rorfistrar,  on  the  othei-  liand,  bas  no  such  recoursc  ;  thero  is 
no  privity  of  contract  between  liin»  and  the  Plaintift"  in  the 
cause.  In  Einond  vs.  Vaillancoart,  (1)  it  waa  sought,  on  mo- 
tion for  an  attachnitnt,  to  conipel  the  Registrar  to  furnish  Iiis 
certificato  witliout  being  paitl  before  hand,  but  the  Superior 
Court,  at  Arthabaska,  decided  he  was  not  bound  to  do  so. 

hûaxnt,  for  Défendant  :  The  statute  says  that  in  the  case 
of  Sheriff's  sales,  the  costs  of  the  certificate  shall  be  paid  out 
of  the  money  levied  by  the  Sheriff,  and  it  could  never  hâve 
been  intended  to  make  him  personally  liable,  whether  lie  had 
funds  or  not,  mcrely  because  he  oi'dered  the  certificates,  as 
was  incunibent  upon  him. 

Le  21  janvier  1807,  la  Cour  Supérieure,  à  Québec,  Tasche- 
«EAU,  J.,  rendit  le  jugement  suivant  :  "  La  Cour,  considéi-ant 
(jue  les  Demandeurs,  malgré  la  dénégation  du  Défendeur,  ont 
prouvé  tous  les  items  de  leur  compte  de  particularités,  à  l'ex- 
ception du  premier,  au  montant  de  deux  piastres,  sauf  toute- 
fois la  livraison  au  Défendeur  des  certificats  d'hypothèques, 
formant  lesdits  items  ;  considérant,  néanmoins,  que  feu 
John  Robert  Ijambly,  ci-devant  Régistrateur  du  Comté  de 
Mégantic  et  représenté  par  les  Demandeurs,  a  refusé  de  four- 
nir et  livrer  au  Défendeur  les  divei's  certificats  d'hypothèques 
mentionnés  au  compte  de  particularités,  quoiqu'ils  eussent  été 
régulièrement  demandés  par  le  Défendeur,  en  sa  qualité  de 
Shérif,  et  ()ue  ce  refus  de  Lambly,  suivant  l'aveu  oral  fait  par 
les  parties,  lors  de  l'audition  au  mérite,  a  été  fondé  sur  le  droit 
(jue  prétendait  avoir  Lambly  de  ne  livrer  les  certificats  que 
sur  paiement  immédiat  d'iceux  par  le  Défendeur,  droit  que 
cette  Cour  déclare  n'avoir  pas  appartenu  à  Lambly  ;  considé- 
rant que  les  Demandeurs  n'ont  pas  prouvé  qu'ils  eussent, 
même  à  l'époque  de  l'institution  de  leur  action  contre  le  Dé- 
fendeur, filé  aux  divers  dossiers  les  divers  certificats  d'hypo- 
thèques susdits,  et  n'ont  pas  offert  de  les  livrer  et  filer  ;  con- 
sidérant (lue  les  Demandeurs  n'ont  ni  allégué  ni  prouvé  que 
le  Défendeur  eût  per(,'u  aucun  denier  de  la  vente  des  im- 
meubles par  lui  saisis  et  vendus,  et  à  l'égard  desquels  les  cer- 
tificats avaient  été  par  lui  demandés,  suffisants  pour  payer  les 
certificats  ;  considérant,  au  contraire,  qu'il  appert  que  ce  n'est 
(|ue  le  huit  janvier,  1803,  (jue  le  Défendeur  a  reçu  des  deniers, 
et  (|ue,  de  ces  deniers,  il  n'avait  qu'un  montant  ti'ès  limité  et 
insuffisant  pour  payer  les  certificats,  savoir,  une  somme  de 
£18  17  10  ;  C(msidérant  qu'en  autant  l'action  des  Demandeurs 
est  prématurée  ;  considérant  de  plus,  qu'un  Shérif,  en  de- 
mandant des  certificats  d'hypothèques  à  un  Régistrateur,  aux 
fins  d'une  vente  judiciaire  d'immeubles,  ne  contracte  en  loi, 


(1)  S.  C.  Aitlifibftska,  No.  ,^79  of  1864,  Stuart,  J. 
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aucune  responsabilité  personnelle  vis-à-vis  du  Régistrateur, 
si  ce  n'est  celle  de  rembourser  la  valeur  des  certificats,  s'il  en 
a  les  deniers,  au  moins  après  que  les  certificats  d'hypothèques 
auront  été  produits  au  dossier,  avec  une  note  de  leur  coût,  et 
qu'il  aura  été  constaté  qu'ils  sont  réguliers  et  sufiSsants  ;  la 
cour  renvoie  l'action  des  Demandeurs,  avec  dépens,  sauf  à  se 
pourvoir  en  temps  et  lieu  ;  et  considérant  que  le  Défendeur  a 
nié,  sans  raison,  tant  par  sa  plaidoirie  que  par  ses  réponses 
aux  articulations  de  faits  des  Demandeurs,  avoir  fait  à  Lam- 
b!y  la  demande  des  certificats,  et  qu'il  ne  pouvait  raisonnable- 
ment ignorer  ce  fait,  ce  qui  a  obligé  les  Demandeurs  à  le 
prouver  à  grands  frais,  la  cour  condamne  le  Défendeur  à 
payer  aux  Demandeurs  tous  les  frais  de  l'enquête  par  com- 
missaire enquêteur  qu'ils  ont  été  obligés  de  faire,  et  tous  les 
frais  y  relatifs,  à  être  taxés,  lesdits  frais  devant  être  com- 
pensés jusqu'à  concurrence  de  ceux  que  le  Défendeur  a  droit 
de  réclamer  sur  le  renvoi  de  la  présente  action,  la  balance  des 
frais  devant  être  réclamée  par  exécution,  ou  autrement  par 
celle  des  présentes  parties  en  faveur  de  laquelle  cette  balance 
existera. 

Campbell,  for  Appellants:  The  sheriff  relies  upon  C.  S. 
L.  C,  chap.  36,  sec.  28,  which  provides  that  in  the  case  of 
sheriflf's  sales  the  josts  of  the  certilicate  jhall  be  paid  out  of 
the  money  levied  by  the  sheriff",  but  the  i.  «atute  does  not  com- 
pel  him  to  order  the  certificate  before  the  sale.  The  requirement 
that  the  certificate  shall  be  made  up  by  the  registrar  to  the 
day  of  the  sale,  and  procured  and  tiled  by  the  sheriff'  with  his 
return  to  the  writ,  implies  that  it  is  to  be  procured  between 
the  sale  and  return  ;  and  if  ordered  before  the  sale,  the  sheriff^ 
cannot  protect  himself  from  personal  liability  by  saying  the 
levy  was  insufficient  to  defray  the  cost.  As  the  sale  précèdes 
the  day  of  the  return,  the  sheriff"  always  knows  what  proceeds 
he  has  in  hand  from  the  sale  to  meet  the  costs  of  the  certifi- 
cate ;  and  should  he  not  hâve  sufficient,  cui  hono  demand  the 
same.  If  there  should  be  so  little  funds  as  not  to  cover  the 
registrar's  certificate,  the  hypothecary  créditer  cannot  be 
aff'ected  injuriously  by  its  not  having  been  demanded  ;  there 
would  be  nothing  to  distribute.  But,  in  this  case,  the  sheriff", 
on  the  21st  October,  1862,  sold,  in  virtue  of  a  writ  of  vendi- 
tioni  exportas,  property  in  one  of  the  causes  for  which  he 
demanded  certificates,  Beaulac  vs.  Atkin's,  for  £48  5s.  The 
return  of  this  writ,  under  which  he  levied,  was  only  made  on 
the  8th  January,  1863.  Thus,  under  the  law,  he  was  only  obliged 
to  procure  from  the  registrar  the  certificate  in  that  case  for 
the  8th  January,  1863  ;  it  was  ready  long  before.  The  sheriff' 
had  in  his  hands,  for  a  period  of  two  months  and  eighteen 
days,  more  than  sufficient  to  pay  the  registrar  ;  and  yet,  wxough 
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obliged  to  procure  the  cerfiificate,  he  satisfies  hiraself  by  order- 
ing  the  same  from  the  regîstrar  and  when  notified  of  its  being 
prepared,  he  refuses  to  pay  for  it. 

Léoaré,  for  Respondent  :  Le  jugement  prononcé  par  la 
Cour  de  Circuit  comporte  au  long,  dans  ses  considérants,  toutes 
les  raisons  pour  lesquelles  l'action  des  Demandeurs  en  Cour 
Inférieure  devait  être  renvoyée,  et  maintient  la  prétention  de 
l'Intimé,  qu'un  shérif,  en  demandant  des  certificats  d'hypo- 
thèques à  un  régistrateur,  aux  fins  d'une  vente  judiciaire 
d'immeubles,  ne  contracte  en  loi,  aucune  responsabilité  per- 
sonnelle vis-à-vis  du  régistrateur,  si  ce  n'est  celle  de  rembourser 
la  valeur  des  certificats,  s'il  en  a  les  déniera,  au  moins  après 
(jue  les  certificats  d'hypothèques  auront  été  produits  au  dossier, 
avec  une  note  de  leur  coût,  et  qu'il  aura  été  constaté  qu'ils 
sont  réguliers  et  suffisants.  La  preuve  de  l'Intimé  constate  que 
les  certificats  n'ont  pas  été  livrés,  et  qu'il  n'a  perçu  des  produits 
de  la  vente  des  immeubles  par  lui  saisis  et  vendus  aucuns 
deniers  suffisants  pour  payer  lesdits  certificats. 

DuvAL,  Chief -Justice  :  If  the  sheriff"  had  conformed  to  the 
law,  he  would  hâve  been  entitled  to  its  protection  ;  but,  instead 
of  waiting  for  the  sales,  to  see  whether  there  was  sufficient 
money  levied  to  pay  for  the  certificates,  he  ordered  them 
before  hand  and  is  personally  liable. 

JuDOMENT  :  The  court,  seeîng  that  Défendant  in  the  Circuit 
Court,  Respondent  in  this  court,  did  not  conform  to  the 
requirements  of  the  provincial  statute  by  him  referred  to  in 
support  of  his  plea  of  perpétuai  exception,  and  cannot,  there- 
fore,  claim  the  protection  given  by  the  said  statute  to  sheriffs 
acting  as  therein  stated  ;  and  seeing,  moreover,  that  Défendant 
is  personally  liable  for  the  payment  for  the  work  and  labor 
and  services  performed  by  Lambly,  in  his  lifetime,  registrar 
of  Megantic,  at  the  instance  and  request  of  Défendant,  and 
that,  in  the  judgment  pronounced  by  the  Circuit  Court  dis- 
missing  Plaintiffs'  action  there  is  error  ;  this  court,  &c.  Judg- 
ment reversed.  (15  D.  T.  B.  (7.,  p.  148  et  17  D.  T.  B.  G.,  pp.  41 
et  264.) 

Campbell,  Langlois  and  Hamilton,  for  Appellants. 

Légaré,  for  Respondent. 
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SàlSIB-iRRET  AVANT  JOSEHBNT.-EKOBPTION  A  LA  FORME. 

Circuit  Couht,  Québec,  25  octobre  1864. 
Before   Stuaut,  Justice. 
AssELiN,  PlaintifF,  vft.  Kemp,  Défendant. 

Jugé:  Que  ioa  faits  ('•noncr'fs  dans  un  affidavit  jwur  saisie-arrôt  avant 
.ingénient,  ne  ])euvent  Hro  révoqués  en  doute  par  une  exception  à  la 
forme.  (1) 

Stuart,  Justice  :  Tho  présent  action,  for  the  recovery  of 
$42.00,  bas  been  conimenced  by  a  writ  of  snisie-arrét  simple, 
issued  upon  Plaintiff"s  affidavit  tlmt  Défendant  was  secreting 
bis  estate,  debts  and  effects,  witb  intent  to  defraud,  &c.  To 
tbis  action  Défendant  lias  produced  an  exception  péTemp)ioire 
à  la  forme,  x\ot  alleging  any  objection  to  tbe  form  of  the  writ, 
nor  to  tbe  manner  of  its  exécution,  but  traversin^if  tbe  fact 
sworn  to  in  tlie  affidavit  of  Pbiintiff,  tbat  Défendant  was 
secreting  bis  estate,  debts  and  effects.  So  far  back  as  1811,(2) 
tlie  Court  of  King's  Bencli,  at  Québec,  ju'esided  over  by  tlmt 
accomplisbed  lawyer  Cbicf-Justice  »Sewell,  decided  tbat  the 
facts  sworn  to  in  an  affidavit  for  a  saisie-arriH  could  not  l)e 
traversed  by  an  exception  à  la  forme,  and  tbis  décision  bas 
regulated  the  practice  in  tbis  district  froni  tbat  time  until, 
I  believe,  the  présent  day.  Tbe  law  establisbes  tbat,  when  an 
affidavit  in  a  given  form  is  nmde,  a  writ  of  saisie-arrêt  niay 
issue  :  tbe  mère  compliance  witb  tbe  requirements  of  tbe  law 
is  ail  tbat  can  be  required;  if  the  facts  sworn  to  are  false, 
tbe  party  making  it  is  liable  crim inaliter,  and  luider  certain 
circumstances  civiliter,  but  there  can  be  no  issue  raised  in 
the  cause  upon  th«jse  facts.  Such  was  the  law  also  witb 
référence  to  the  capias  ad  Respondeitdum,  and,  until  tlie 
récent  statute  permitting  the  facts  upon  which  it  issues  to 
the  traversed,  there  was  no  remedy  in  tliat  case  eitber,  the 
law  bas  been  changed  in  so  far  as  tbe  capias  is  concerned, 
but  bas  been  left  as  it  was  in  référence  to  the  saisie-arrêt. 
Under  thèse  circujiistances,  I  feel  inyself  bound  by  the  law, 
and  by  the  construction  of  fifty  years  put  upon  it  l)}'^  tbe 
(V)urts  of  tbis  district.  In  tbe  case  of  Préfontaine  and  Pré- 
vost, (3)  the  Court  of  Appeals  ruled  :  "  Qu'un  débiteui-  .saisi- 

(1)  V.  art.  819  et  8.-)4  C.   P.   C. 

(2)  On  doit  invo(|iier  luic  irrôgularitû  dans  l'affîdavit  sur  lequel  ont  basé 
le  capias  par  une  motion  et  non  par  une  exception  à  la  forme.  (Iîaknkv 
vs.  Harris,  CH.R.,  Quél)ec,  10  juin  1811,  1  H..T.R.Q.,  p.  \M.)  Même  dé- 
cision dans  la  cause  de  Païterson  vs.  Hart,  C.Ji.R.,  Québec,  1811,  I  R. 
J.  R.  Q.,  p.   l.^. 

(.3)  nR.  .T.   R.  <l,  p.  4.')4. 
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arivfc^,  on  vovtn  «Vnno  Haisio-arrot  avant  jufjoinont,  no  pont, 
|»iir  ancnno  dôfenso  ou  dénégation  dos  allégations  d'un  attida- 
vit  donné  pour  obtiniii'  une  saisie-arrôt,  forcer  le  Demandeur 
à  prouver  la  fraude  du  Défendeur  ;  et  (|ue  l'affidavit  de  la 
jiartie  suffit  pour  constater  la  fraude,  etc.,"  tins  is  sound  doc- 
trine and  consistent  with  the  well  established  jurisprudence 
uf  thia  district.  I  an)  (]uito  aware  that  a  judgnient  lias  been 
rondered,  in  appeal,  allowing  such  a  pleading  as  the  proMont 
at  Montréal,  (1)  but  it  is  a  fjuestion  of  ploading,  and  one  that 
each  Court  lias  a  right  to  regulate  for  itself,  and  1  should  be 
very  sony  to  see  any  innovation  upon  a  practice  of  such  long 
.standing,  and  that  rests  upon  so  sur(^  a  foundation  of  law  as 
the  practice  of  this  dictrict  upon  this  liead.  Krrcption  à  la 
forvie  disniissed  with  cost.s.    (15  D.  T.  Ji.  C,  p.  191.) 

Taschereau,  h.  t.,  for  PlaintiflF. 

Hearn,  m.,  for  Défendant. 


DISTRACTION  DE  FRAI8.-TAZE  DE  TEMOINS. 

Coi'H  Sui'ËRiEURE,  Artliabaska,  13  mars  1805. 

Présent  :  Pof.ette,  Juge. 

Iîeai'cfikne,  Demandeur,  r,s.  Pacaud,  Défendeur,  et  De.st'RF^is, 
Tiers-saisi,  et  Leclerc,  Distrayant. 

Jugé:  1"  Que  le  pronireiir  a  droit  d'inclure  dans  .son  m<''nioire  l'alloca- 
tion anx  témoins  do  sa  i)artie,  lorsqu'il  a  obtenu  distraction  de  dcpens, 
do  s'en  fairo  payer  jiar  la  partie  condamnée  auv  d>'pons,  et  nu'nie  de 
prendre  exécution  on  son  nom  pour  cette  allocation. 

2"  Que  la  partie  qui  a  obtenu  train  de  {'•.\\\<e  pont  ))rendrc  e.xécntion 
pour  les  dépens  distraits  à  son  ])rocureur,  s'il  apparaît  l'un  paiement 
])ar  lui  fait  à  tel  ])rocnreiir,  ou  d'un  désistement  de  celin-ci,  ou  île  son 
consentement  à  ce  qu'une  telle  exécution  soit  prise  au  nom  de  son 
client.   (2) 

Polette,  Juge  :  Le  9  avril,  18G.S,  le  Demandeur  fait  émaner 
un  bref  de  .saisie-arrêt  en  main  tierce,  après  jugement,  pour 
.£(»  5,  balance  des  frais  taxés  à  £24  9  î).  Le  12  mai  suivant,  le 
tiers-saisi  déclare  devoir  un  certain  montant  au  Défendeur. 
Le  20  du  môme  moi.s,  le  Défendeur  conteste  la  saisie-arrêt,  par 
deux  plaidoyers.  Le  premier  est  une  exception  péremptoire, 
par  laquelle  il  dit  :  1.  Que  Charles  Leclerc  était  le  procureur 
du  Demandeur  saisi.s.sant  ;  que  le  jugement  rendu  le  21  mars, 
1H(i.S,  lui  a  accordé  distraction  des  dépens,  et  que,  conséquem- 
mont,  la  .saisie-arrêt  devait  être  faite  en  son  nom,  et  non  en 

(1)  Lfixlie  ni  ni.  and  Molxon's  liaiik;  13  R.J.R.Q.,  p.  310,  12  R.J.R.Q.,  p.  28() 
et  il  R.J.R.Q.,  p.   77. 

(2)  V.   art.   4S2  f.   P.  C. 
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celui  du  DeiTiaiuleur.  2.  Que,  lors  do  réuianiition  du  brof  do 
saiwio-arrêt,  le  Défendeur  tie  devait  rinn  au  Demandeur,  ni  à 
son  procureur,  en  vertu  du  jufijement,  a^ant  payé  tous  les  frais 
auquels  il  avait  été  condamné,  à  Leclerc,  comme  le  constate  le 
re(;u  de  ce  dernier,  en  date  du  28  mars,  18(j3.  ^^.  Que  le  tiers-saisi 
ne  devait  rien  au  Défendeurlorsde l'émanation  du  bref  de  saisie- 
arrêt  ni  depuis,  et  qu'il  ne-lui  devra  rien.  Il  conclut:  1.  à  ce  qu'il 
soit  déclaré  (|Ue,le  28  mars,  l(S()8,ila  payé  tous  les  frais  aux(piels 
le  jugement  le  condamnait,  à  Leclerc,  (|ui  en  avait  obtenu  dis- 
traction ;  2.  à  ce  qu'il  soit  déclaré  (pie,  lors  de  l'émanation  du 
bref  de  saisie-arrêt,  le  tiers-saisi  n'avait  rien  dans  les  mains, 
soit  en  argent,  meul)les  ou  effets,  appartenant  au  Défendeur  ; 
8.  à  ce  (ju'il  soit,  en  outre,  déclaré  (pie  ce  bref  a  été  émané 
illégalement  et  sans  aucun  droit,  et  à  ce  que  la  .saisie-arrêt 
faite  en   vertu   d'icelui  soit  déboutée  avec  dépens.    Le  second 

r)laidoyer  est  une  défense  au  fond  en  fait.  Il  est  établi  par 
'articulation  de  fait  du  Défendeur,  et  par  la  réponse  du  De- 
mandeur, que  distraction  des  dépens  auxquels  le  Défendeur 
avait  été  condamné  par  \i\  jugement  du  21  mars,  18(18,  avait 
été  accordée  à  Leclerc.  Le  Demandeur  admet  aussi,  dans  la 
même  réponse,  que  le  Défendeur  a  payé  à  Leclerc  tous  les 
frais  de  l'action,  excepté  cependant  le  m<mtant  de  la  taxe  des 
témoins  dans  la  cause.  Le  Défendeur  produit  un  re(;u  de  Leclerc 
en  date  du  28  mars,  18()8,  con(;u  dans  les  termes  suivants  :  "  Re(,*u 
'  de  C.  A.  Pacaud  le  montant  de  mes  honoraires  et  débour.sés 
"  en  cette  cause,  dont  quittance  iinale."  Ce  re(,'u  est  admis  pai'  le 
Demandeur.  Ce  reçu  est  en  tei'ines  l)ien  formels  ;  il  paraît  com- 
prendre tous  les  dépens  et  contient  une  quittance  finale.  Le  11 
avril  suivaiit,le  Demandeur  fait  certifierun  mémoire  de  frais.fait 
signifier  avis  au  Défendeur  qu'il  le  présentera  le  28  pour  être 
taxé,  et,  de  fait,  il  est  taxé  ce  jour  là  à  £24  9  !),  compris  IGs 
pour  la  signification  de  l'avis  et  pour  le  certificat  du  proto- 
notaire. Le  Demandeur  produit  son  prfecipé  pour  obtenir  le 
bref  de  saisie-arrêt,  par  le(piel  il  ne  demande  ce  bref  que  pour 
le  montant  de  la  taxe  des  témoins,  laquelle  est  de  £4  19  8,  et 
de  la  signification  des  subpœnas,  pour  laquelle  il  est  chargé 
188  4d,  en  tout  £5  13,  et,  cependant,  le  bref  est  pour  £()  5,  si 
cm  ajoute  à  la  premièi'e  somme  celle  de  IGs  pour  signification 
de  l'avis  de  taxation,  et  pour  le  certificat  du  protonotaire,  on 
obtiendi-a  un  total  de  £6  9,  ainsi  l'une  est  plus  faible,  et  l'autre 
plus  forte,  (jue  la  somme  portée  au  bref.  Notons  que  le  coût 
du  bref,  qui  est  de  8s,  est  à  part.  La  "our  vient  au  troisième 
moyen  d'exception,  qui  consiste  à  dire  que  le  tiers-.'-aisi  ne 
devait  rien  au  Défendeur,  et  que  le  bref  n'aurait  pas  dû  émaner 
pour  saisir  entre  ses  mains.  La  déclaration  du  tiers-saisi  qui 
dit  devoir  un  certain  montant  au  Défendeur,  est  une  réponse 
péremptoire  à  ce  moyen  et  l'an»^    itit.    D'ailleurs,  le  Défendeur 
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(lui  <'Ht  |)r«''suiné  par  la  loi  avoii*  un  p^rantl  intérêt  <lo  payer 
ses  dettes,  ne  peut  pas  être  re(,'U  à  dire  (jue  l(^  tiers-saisi  ne  lui 
doit  rien,  il  n'a  pas  d'intérêt  à  faire  valoir  ce  moyen,  puisque 
la  saisie-arrêt  a  pour  l)ut  de  le  faire  acquitter.  Ce  uïoyen  ne 
peut  être  valablement  employé  que  ])ar  le  tiers-saisi  nui  a  ini 
;,'rand  intérêt  de  ne  pas  se  laisser  condamner,  s'il  ne  doit  rien. 
L'intérêt  est  la  mesure  des  contestations  et  des  défenses 
comme  il  l'est  des  actions,  personne  ne  peut  poursuivre,  ni 
défendre,  ni  contester,  s'il  n'a  pas  intérêt  à  le  faire.  Venons 
maintenant  au  second  moyen  d'exception,  que  le  23  mars  18()3, 
le  Défendeur  a  payé  à  Leclerc  tous  h;s  frais  aiixcpiels  il  avait 
été  condamné.  La  cour  l'a  déjà  dit  :  i.'  re(,'U  est  en  termes  bien 
formels  ;  il  parait  comprendre  tous  les  dépens,  honoraires  et 
déboursés  ;  il  contient  une  ijr/tttance  finale,  et  Leclerc  avait 
obtenu  distraction  de  <lépens.  Mais,  dit  le  Demandeur,  la  taxe 
des  témoins  est  à  eux,  eu  peut  êti'e  prélevée  par  voie  d'ex- 
éeution  à  leur  demande,  car  la  taxation  est  un  jugement  en 
leur  faveur.  Ainsi  ils  ne  doivent  pas,  il  ne  peuvent  pas  entrer 
dans  le  mémoire  du  procui-eur,  parce  qu'il  ne  pouvait  pas  se  It s 
l'aire  accorder  par  distraction  ;  et,  d'ailleurs,  il  n'avait  pas 
mandat  pour  les  recevoir.  Ce  raisonnement  a  beaucoup  de 
force,  il  faut  l'avouer,  et  il  faut  un  intérêt  bien  puis.sant  pour 
empêcher  qu'on  ne  le  suive,  écoutons  ce  qu'en  dit  un  auteur 
(jue  nous  connaissons  tous,  et  cjui  est  d'un  grand  poids  dans 
les  matières  de  prati(]ue.  (1)  "  Lorsqu'un  procureur  n'est  pas 
"  payé  de  ses  frais,  par  son  client,  et  craint  de  ne  pas  l'être,  il 
"  demande  que  ces  frais  ou  ce  qui  lui  en  est  dû,  s'il  a  été  payé 
"  d'une  partie,  soient  distraits  des  autres  condamnations  à 
"  prononcer  en  faveur  de  sa  partie,  et  qu'ils  lui  soient  adjugés 
"  comme  les  ayant  frayés  et  déboursés.  Cette  demande  s'appelle 
"  à  cause  de  ce,  demande  en  distraction  de  dépens."  Le  pro- 
■'  cureur  a  intérêt  de  la  former  pour  plusieurs  raisons  :  la 
"  première,  parce  que  si  l'autre  partie  veut  s'accommoder  avec 
"  son  client,  ou  est  condamné  aux  dépens  envers  lui,  elle  ne 
"  peut  les  payer  à  celui-ci,  la  demande  en  distraction  valant 
"  une  opposition  à  ce  paiement,  la  seconde,  parce  (]Ue  si  cette 
"  ])artie  est  créancière  de  celui  qui  obtient  des  dépens,  elle 
'■  peut  opposer  la  compensation  jusqu'à  concurrence  de  ce 
"  (jui  lui  est  dû  ;  mais  la  demande  en  distraction  y  met  obs- 
"  tacle,  en  sorte  que  celui  qui  est  condamné  aux  dépen.s  est 
"  obligé  de  les  payer  en  entier  au  procureur  de  celui  (jui  a 
"  obtenu  gain  de  cause,  sans  pouvoir  déduire  ce  qui  lui  est  dû 
"  par  celui-ci.  Cette  jurisprudence  paraît  d'abord  contraire 
"  aux  principes.  Dès  que  la  condamnation  est  prononcée, 
"  quoique  la  distraction  soit  faite  en  faveur  du  procureur, 

(1)  1  Pigeau,  p.  419,  liv.  2,  part.  3,  tit.  2,  ch.  4,  du  jugement. 


14 


KAl'HJUTH  JUDIC'IAIHKH    UKVISKS 


"  ctîtto  cotidanmation  n'en  a  pas  tiioiiis  reposé,  no  fût-co  qu'un 
"  instant  de  raison,  sur  la  tôt(!  do  son  client  ;  co  dernior  étant 
"  débiteur  du  celui  (jui  est  coiuiannié  aux  déptn.s,  il  somblo 
"  que  la  compensation  s'est  opérée  du  plein  droit,  (|Uo  par  con- 
"  sé(|uent  la  créance  des  défjens  n'existant  plus,  n'a  pu  passer 
"  au  })rocur<;ur  par  la  distraction.  Mais  l'intérêt  pid)lic,  devant 
"  lo(pud  les  rèf^des  les  plus  justes  du  droit  privé  doivent  Héchir, 
"  exif^e  (|Uo  l'on  s'écarte  de  ces  principes.  Si  ini  procureur  ([ui 
"  est  obligé  de  faire  de  «^'ros.ses  avances  pour  détendre  une 
"  partie  [)auvre,  n'avait  pas  l'assurance  de  s'en  faire  renibour- 
"  ser  par  celui  (pii  snccond>e,  les  intérêts  des  inalbeureux 
"  seraient  souvent  néglif^és,  ou  peut-être  trahis.  .Si  l'on  doit 
"  exi^'er  des  jn'ocuretu's  ilo  la  probité  et  de  l'exactitude  dans 
"  leurs  fonctions,  les  triliunaux  doivent  les  favoriser  lorsqu'ils 
"  se  .sont  ac(piittés  do  leurs  obli<rntions."  Bioche  (1)  tient  àpeu 
près  le  niênie  lan},oige,  (!n  y  ajoutant  cependant  d'autres  rai- 
sons qui  ont  beaucou])  de  force  ;  celle-ci  par  exemple  :"....  Il 
"  y  a  plus,  les  avances  ayant  été  réellement  faites  par  l'avoué, 
"  et  non  par  le  client,  l'avoué  est  le  véritable  créancier, 
"  le  client  ne  le  devient  qu'autant  qu'il  a  commencé  à  rem- 
"  bourser  l'avoué.  La  distraction  consacre  donc  un  fait 
"réel  et  non  une  tiction.,,."  La  distraction  devient  donc 
favorable,  comme  matière  d'intérêt  public,  et  d'après  le  lan- 
gage des  praticiens  elle  comprendrait  tous  les  dépens.  Il  n'est 
pas  d'usage,  la  cour  doit  le  reconnaître,  que  le  procureur 
débourse  la  taxe  des  témoins,  cependant  la  chose  peut  arriver, 
et  même  elle  est  arrivée  m'a-t-on  dit.  Un  témoin  refuse  de  se 
rendre  à  l'audience,  ou  y  étant  arrivé,  il  ne  veut  pas  répondre, 
avant  (pi'on  lui  ait  payé  ses  frais  de  voyage,  le  client  est  pauvre 
et  incapable  de  payer,  ou  il  est  absent,  ou  même  demeurant  en 
pays  étranger.  Le  procureur  a  confiance  dans  sa  cause,  et  voit 
(]ue  son  client  va  la  perdre  faute  de  procéder  à  son  enquête,  ou 
bien  encore  il  voit  ses  déboursés  déjà  faits  en  danger  d'être 
[)erdus  s'il  n'y  ajoute  ceux  de  témoignages,  il  paie  ce  témoin. 
Est-ce  qu'on  lui  refusera  de  lui  passer  cette  allocation  en  taxe 
comme  déboursés  par  lui  ?  La  chose  serait  injuste.  Les  cita- 
tions suivantes  ne  devront  pas  laisser  de  doute  sur  la  question  : 
"  Enfin  la  distraction  est  favorable,  elle  est  utile  non-seule- 
"  ment  aux  otHciers  ministériels,  mais  encore  aux  citoyens 
"  pauvres  (jui,  sans  cette  ressource,  se  trouvei-aient  exposés 
"  souvent  à  maïKiuer  de  Défenseurs  :  itussi  de  tous  temps 
"  a-t-un  écarté  les  obstacles  qui  auraient  pa  en  empêcher  les 
"effets."  (2)  "Dans  l'espèce,  les  frais  réclamés  ;  -r  l'avoué 
"  di.stractionnaire  comprenaient  des  déboursés  pour  lionoraires 

(1)  3  Dictionnaire  do  l'iooédure,  pp.  98  et  99,  No.  202,  vbo.  Déptim,  §  4. 

(2)  liioche,  laco  citato,  à  la  fin  du  n"  222 
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"  d'expert  et  cnro^istrcmctit  d'anvt,  (Hii  s'éloviiicut  à  plus  <lo 
"•2,000  fr.,  lUTC't  (le  l'ariH,  15  (lt''Ci'ml)iv,  l.srjr)."  (1)  tVs  nnêtH 
décident  (|nu  le  procureur  (pli  »i  payé  l'Iunioriiire  do  l'ex- 
pert à  droit  de  l'inclure  diins  H<»n  inéiiioire,  et  (pie  la  dis- 
tinction lui  en  est  accordt'e  coninie  pour  les  autres  déliour- 
sés.  (.)n  peut  en  dire  autant  pour  l'expert  coiiiine  pour  h; 
témoin.  Il  ne  veut  pns  procéder  sans  s  être  assuré  d  avance 
SCS  frais  et  éiiioluiiients,  ou  il  apporte  son  rapport  soUs  enve- 
loppe! scellée  et  deniandi!  (|u'on  ne  rompt  pas  le  sceau  avant 
d'avoir  déjjosé  au  ^retl'e  le  montant  de  son  compte.  Le  client 
est  éloi^^né,  le  terme  tire  à  sa  tin  l't  ou  a  intérêt  d'avoir  un 
Juj^ement  le  plus  promptement  [)ossilile.  FjO  procureui*  paye 
le  compte  de  ses  deniers,  et  il  ne  pourra  joindre  ce  déboursé 
aux  autres  pour  s'en  taire  payer  par  distraction  i  Le  cas  (pie 
la  Ccnir  vient  de  supposer  m'est  arrivé  dans  le  cours  de  nm 
prati([Ue.  D'ailleurs,  et  ceci  est  important,  l'expert  n'est  rien 
autre  chose  (pi'un  témoin.  On  accorderait  au  procureur  h; 
remboursement  de  ce  ([U  il  aurait  payé  à  un  témoin  parce  (pi'il 
pta'te  le  noni  d'expert,  et  on  refu.'terait  d'en  faire  autant  par 
rapport  à  celui  (pii  étant  venu  déposer  devant  la  Cour,  ne 
porte  (pie  le  niaa  de  témoin.  Ce  serait  une  contradiction  ina- 
nifeste.  La  citation  suivante  est  encore  plus  décisive:  "  Mais 
"  il  sera  du  devoir  du  protonotaire  ou  du  f^retKer,  à  (pii  de- 
"  mande  .sera  faite  d'émaner  une  exécution  au  nom  de  tout 
"  témoin  pour  le  montant  (pii  lui  aura  été  nlloaé  comme  tel, 
"  de  s'assurer  s'il  a  été  décerné  aucune  exécution  antérit.ure 
"  pour  tel  montant,  nolt  à  la  deviomle  du  témoin,  .soit  à  celle 
"  de  toute  partie  dans  la  cause,  et  toute  nouvelle  exécution 
"  (]ui  aura  été  émise  pour  cet  objet  sera  niUle  et  de  nid  effet, 
"  si  le  montant  a  été  prélevé  ou  s'il  a  été  'payé  à  la  partie  ou 
"  à  son  procureur  en  vertu  d'aucune  exécution  antérieure,  ou 
"  d'un  mémoire  de  frais  dûment  ac(piitté."  (2)  N'est-ce;  pa.s 
là  reconnaître  (|ue  l'allocation  d'un  témoin  peut  entrer  dans 
les  frais  accordés  par  distraction  au  procureur?  N'est-ce  pas 
tlire  aussi  (]ue  le  procureur  peut  retirer  rall(jcati(jn  du  témoin 
comme  son  mandataire  et  en  donner  valable  cpiittance  ?  Cette 
clause  de  notre  statut  est  c(jn(;ue  dans  le  même  es})rit  de  la  loi 
(jui  existait  auparavant  sur  la  distraction  des  dépens,  et  sert 
H  l'explicp.ier.  L'allocation  des  témoins  forme  donc  partie  des 
dépens  et  frais  accordt's  par  distnietion  à  Leclerc  ;  elle  est  là 
comme  déboursés  faits  par  lui,  et  en  donnant  un  re(;u  au  Dé- 
fendeur pour  le  montant  de  ses  honoraires  et  déboursés  (sans 
spécitier  ce  montant)  et  (luittance  finale  comme;  l'exprime  ce 
re(;u,  Leclerc  a  dû  recevoir  l'allocation  des  témoins  comme  le 

(1)  Merlin,  vho   Distraction  ;  Arrêt  du  Paris,  30  iioùb  1841. 

(2)  Stat.  Réf.  ]J.  C,  cli.  83,  sect.   153,  sous-sec.  2. 
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reste.  S'il  ne  l'a  pas  reçue  pourquoi  ne  l'a-t-il  pas  dit  par  une 
réponse  spéciale  à  l'exception,  au  lieu  de  répondre  générale- 
ment comme  il  l'a  fait,  et  pourquoi  ne  l'a-t-il  pas  prouvé.  Et 
puis,  Leclerc  ne  parle  de  cette  allocation  de  témoins  que  dans 
son  praacipé  pour  un  bref  de  saisie-arrêt  et  dans  sa  plaidoirie, 
et  nullement  ailleurs,  ça  ne  suffit  pas.  Ce  moyen  d'exception 
est  donc  prouvé  contre  le  Demandeur.  Le  Défendeur  prétend 
que  la  saisie-arrêt  devait  être  faite  au  nom  du  procureur  qui 
avait  obtenu  distraction,  au  lieu  de  l'être  au  nom  du  Deman- 
deur. Il  est  à  peine  nécessaire  de  dire  que  le  procureur  a  le 
droit  de  prendre  exécution  en  son  nom  pour  les  dépens  dont 
il  a  obtenu  la  distraction.  C'est  une  pratique  journalière  d'en 
agir  ainsi,  et  c'est  légal.  Nous  allons  voir  niaintenant  qr.e  la 
distraction  n'est  qu'une  sûreté  de  plus  pour  le  procureur,  et 
qu'elle  ne  le  prive  pas  du  droit  de  les  réclame)"  de  son  propre 
client.  "  La  distraction  n'ôte  pas  au  procureur  l'action  directe 
"  qu'il  a  contre  son  client  pour  la  répétition  de  ses  frais,  soit 
"  que  celui  qui  y  est  condamné  soit  insolvable  ou  de  difficile 
"  discussion,  soit  que  le  procureur  aime  mieux  s'adresser  à 
"  .son  client  ;  la  raison  est  que  la  distraction  n'est  pour  le 
"  procureur  qu'une  sûreté  et  une  facilité  de  plus  pour  être 
"  payé,  à  peu  près  comme  la  validité  qui  est  prononcée  d'une 
"  saisie-arrêt,  n'est,  pour  le  créancier  qui  l'a  formée,  qu'une 
"  sûreté  pour  payement  de  son  dû,  qui  ne  l'empêche  pas  de 
"  poursuivre  son  débiteur,  s'il  ne  veut  ou  ne  peut  poursuivre 
"  ceux  entre  les  mainK  de  qui  est  formée  cette  saisie-arrêt,"  (1) 
Ces  citation.-»  décident  la  question  qui  nous  occupe.  Si  le  client 
paye  son  procureur  Jistractionnaire,  la  raison,  la  justice,  l'équité 
veulent  qu'il  puisse  les  répéter  de  son  adversaire  qui  y  a  été 
condamné  en  .sa  faveur  d'abord,  et  ensuite  à  son  pi'ocureur  par 
distraction.  Il  serait  monstrueux  qu'il  fût  obligé  de  les  payer 
à  son  procureur,  sans  pouvoii'  se  faire  rembourser  du  débiteur 
condamné.  "  Mais  si  l'avoué  a  droit  de  poursuivre  contre  la 
"  partie  condanmée  le  payement  des  dépens  dont  la  distraction 
"  a  été'ordonnée  à  son  profit,  cela  n'enipêch<î  pas  \o  client  d'être 
"  le  déhiteur  de  son  avoué  et  créancier  de  celui  contre  leqvel  il 
"  il,  obtenu  (jain  de  cause  :  d'où  il  suit  que  ce  dernier  ne  peut 
"  euciper  de  la  distraction  pour  se  soustraire  aux  poursuites 
"  <liri(fées  contre  luijyar  le  premier,  à  moins  que  l'avoué  ne  lui 
"  ait  notifié  la  distraction,  ou  n'ait  arrêté  entre  ses  niains,"  (2) 
Ainsi  Carré  et  l'arrêt  qu'il  cite  reconnaissent  que  celui  con- 

(1)  1  Pigeiiu,  p.  421;  3  Biovhe,  Nos. '230  et  231,  p.  104,  tient  abBoluineiit  la 
inêiiie  doctrine,  et  cite  Pigeau  ;  An-êfn  dt  Rouen,  \ii  juin  ISif*;  ;  1  (.'liauveaii, 
215  ;  Rivoire,  vho.  Déimm,  No.  11  ;  1  Bioche,  No.  2<$7.  vlm.  Aroné. 

(2)  1  Carré,  éd.  de  1829,  p.  317,  note 4  ;  Arrêt  delà  Cour  de  Cassation,  du 
25inail807. 


damné  aux 
dépens,  en\ 
"  lacjuelle  c 
"  même  le  i 
"  de  pours 
"  pai'tie  qu 
"  son  avou< 
"  droit  et  i 
"  négative  > 
"  aux  pour 
"  obtenu  gf 
"  montant 
"  transport 
"  la  distrac 
■'  en  faveui 
"  présence 
de  la  cré 
"  fait  par  1 
"  de  saisie- 
"  mains  de 
o[»i  nions  s'a 
gain  de  cai 
dépens,  .\\u 
Mais  les  ur 
êti-e  exposé 
rien  n'est  f 
cause  doit  ' 
Ce  serait  u 
l'obligation 
également 
frais  de  cel 
(lUe  son  cli 
dans  l'opin 
distraction 
le  débiteur 
à  son  clien 
rai)porté  p! 
exécutoire 
Demandeu: 


11)  3  Bioch 
Cassation,  25 
exécutoire  en 

(2)  Pigeau, 
de  Merlin,  p. 
de  Cassation 
Ladeux,  nonr 
auxquels  Lad< 

TOM 


PWfWr 


DE   LA   PROVINCE   DE  QUÉBEC. 


17 


damné  aux  dépens  distraits  demeure  encore  le  débiteur  de  ces 
dépens,  envers  celui  qui  a  obtenu  gain  de  cause.  "  La  partie  à 
"  laquelle  ces  dépens  ont  été  adjuges  peut-elle  en  réclamer  elle- 
"  même  le  recouvrement,  après  avoir  mis  son  avoué  en  demeure 
"  de  poursuivre  l'adversaire  ?  Pour  l'affirmative  on  dit  :  la 
"  partie  qui  a  obtenu  gain  de  cause  continue  d'être  débiteur  de 
"  son  avoué  et  créancière  de  la  partie  condamnée  :  elle  a  donc 
"  droit  et  intérêt  à  réclamer  les  dépens.  (1)  Toutefois  pour  la 
"  négative  on  répond  :  la  partie  condamnée  ne  peut  être  exposée 
"  aux  poursuites  simultanées  de  deux  personnes.  Celui  qui  a 
"  obtenu  gain  de  cause  doit  d'abord  rembourser  à  l'avoué  le 
"  montant  de  l'exécutoire,  et  après  avoir  anéanti  l'eflTet  du 
"  transport  judiciaire,  il  agira  contre  le  condamné,  autrement 
"  la  distraction  deviendrait  illusoire,  la  délégation  qui  résulte 
■'  en  faveur  de  la  distraction  prononcée  à  son  profit,  a  lieu  en 
"  présence  de  son  client  ;  dès  lors,  l'avoué  est  à  l'instant  saisi 
de  la  créance,  comme  s'il  avait  eu  acceptation  de  transport 
"  fait  par  le  débiteur  dans  un  acte  authentique,  c'est  une  sorte 
"  de  saisie-arrêt  faite  par  la  loi  en  faveur  de  l'avoué  entre  les 
"  mains  de  la  partie  condamnée."  (2)  Les  partisans  des  deux 
o'j»i  nions  s'accordent  en  un  point  essentiel  ;  la  partie  qui  a  obtenu 
gain  de  cause  continue  d'être  débiteur  de  son  avoué  pour  les 
dépens,  .jUGique  distraits,  et  créanciers  de  la  partie  condamnée. 
Mais  les  uns  ne  veulent  pas  que  la  partie  condamnée  puisse 
êti'c  exposée  aux  poursuites  simultanées  de  deux  personnes  ;  et 
rien  n'est  plus  juste  ;  ils  disent  que  celui  qui  a  obtenu  gain  de 
cause  doit  d'abord  payer  à  l'avoué  le  montant  de  l'exécutoire. 
Ce  serait  un  excellent  moyen  de  délier  la  partie  condamnée  de 
l'obligation  de  payer  à  l'avoué.  Il  peut  s'en  trouver  d'autres 
également  bons  ;  le  désistement  de  l'avoué  du  droit  d'exiger  ses 
frais  de  celui  condamné  à  les  payer  ;  le  consentement  de  l'avoué 
(jue  son  client  prenne  exécutoire,  car  ce  consentement  serait, 
dans  l'opinion  de  1»  cour,  une  renonciation  à  son  jugement  de 
distraction,  et  s'il  venait  à  faire  exécuter  ensuite  en  son  nom, 
le  débiteur  lui  opposerait  avec  succès  le  consentement  donné 
à  son  client.  C'est  aussi  l'esprit  de  la  clause  de  notre  statut 
rapporté  plus  haut,  qui  ne  [)ermet  pas  à  un  témoin  de  prendre 
exécutoire  si  lu  partie  en  a  obtenu  un.  Il  ne  paraît  pas  que  le 
Demandeur  ait  payé  les  frais  à  son  procureur,  mais  il  est  bien 


(1)  .3  Bioclie,  No.  2'2H;An-êln,  de  Paris,  1er  Messidor,  an  13;  de  la  Cour  de 
C'ivssation,  2r>  mai  1807;  Merlin,  ib.,  §5;  Carré,  No.  5(J9,  elle  peut  lever  un 
exécutoire  en  son  nom,  même  autorités  ;  Arrêts  d'Angers,  20  décembre,  1848. 

(2)  Pigeau,  1,  p.  318  ;Chauveau  sur  Carré,  vol.  1,  No.  .')69  bis  ;  4  Répertoire 
<le  Merlin,  p.  H.SO,  6.35,  vbo.  Dinfrocfioii  de  di'peiiH,  rapporte  l'arrêt  de  la  Cour 
de  Cassation  du  25  mai  1807,  qui  maintient  un  exécutoire  de  Paris  contre 
Fiadeux,  nonobstant  que  l'avoué  de  Paris  eût  obtenu  distraction  des  dépens 
aux((uel8  Ladeux  aiait  été  condamné, 
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établi  que  celui-ci  a  consenti  l,  ce  que  le  bref  de  saisie-arrêt 
fût  émané  au  nom  de  son  client.  Son  prœcipé  pour  obtenir 
ce  bref,  et  le  fait  qu'il  a  occupé  pour  le  Demandeur  et  résiste 
pour  lui  à  la  contestation  de  la  saisie-arrêt,  en  sont  une  preuve 
bieii  satisfaisante.  Le  Défendeur  ne  peut  donc  pas  réussir  sur 
ce  moyen  d'exception  ;  mais  la  Cour  accueille  le  second,  sous 
la  condition  toutefois  que  le  Défendeur  répondra  sur  le  serment 
Judiciaire  à  certaines  questions  qui  lui  seront  proposées.  Ainsi, 
la  Cour  ordonne,  avant  faire  droit,  que  le  Défendeur  com- 
paraisse en  cette  Cour,  à  sa  propre  diligence,  le  IG  courant,  pour 
répondre  sur  le  serment  judiciaire  à  certaines  (juestions  qui-  lui 
seront  proposées.  (15  D.  T.  B.  G.,  p.  193.) 

Leclerc,  procureur  de  Beauchène,  distrayant. 

Talbot  et  ToussiGNANT,  conseils. 

Pacaud,  procureur  du  Défendeur. 


CONTRAINTE  PAR  CORPS  CONTRE  UN  TEMOIN. 

SuPERiou  Court,  Québec,  5  novembre  18G4. 
Before  Stuart,  Justice. 
GuAY,  Plttintift",  vs.  Bégin,  Défendant. 

Jugé:  Que  la  contrainte  par  corps  contre  un  témoin  faisant  défaut  de 
comparaître  ne  sera  pas  accordée,  .'iî  le  témoin  a  été  sommé  pur  un  seul 
et  même  subpœna  de  comparaît) e  pendant  trois  jours  consécutifs,  à 
moins  qu'il  ne  soit  constaté  qu'il  a  fait  défaut  pendant  les  trois 
jours,  (l) 

Stuart,  Justice  :  This  is  a  motion  for  an  attachment  against 
a  witness  who  failed  to  appear  on  the  tirst  of  the  three  days 
for  which  he  was  sunnnoned  to  give  évidence.  It  is  irregular 
to  summon  a  party  by  one  subpœna  to  appear  upon  several 
consécutive  days  to  give  évidence;  and,  if  is  .so  summoned, 
the  Court  will  not  punisb  him  for  liis  default,  unless  it  is  for 
bis  ilefault  to  appear  upon  ail  of  the  dnys  for  which  ho  was 
sunnnoned.  Judgment:  Take  nothing  by  motion.  (15  D.T.B.C., 
p.  203.) 

Dechehne,  for  Plaintift*. 

Bossé  and  Bossé,  for  witness. 

^l)  V.   art.  24»  C.P.C. 
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BAUJFF'S  FEES. 

Circuit  Court,  Québec,  21  juin,  18G4. 
Bet'ore  Stuart,  Justice. 
Ckoteau,  PlaintifF,  vs.  Gingras,  Défendant. 

Jwfé:  Qu'un  huissier  chargé  d'un  writ  d'exécution,  qui,  pour  des  rai- 
sons insuffisantes,  ne  procède  pas  mr  icehii,  n'a  pas  le  droit  de  récla- 
mer ses  honoraires. 

Stuart,  Justice  :  This  »xction  was  brought  for  the  recovery 
of  fées  alleged  to  be  due  on  a  writ  of  possession  confided  for 
exécution  by  Défendant  to  PlaintifF;  PlaintifF  did  not  exécute 
the  writ  according  to  its  exigency,  because,  said  lie,  of  the 
State  of  health  of  the  wife  of  the  party  required  to  be  anioved 
by  the  writ.  The  writ  of  possession  was  then  put  into  the 
liands  of  another  bailifF  and  executed,  the  Court  is  satis'^tied 
that  PlaintifF  ought  to  hâve  executed  the  writ,  and  that  bis 
omission  to  do  so  amounts  to  miscontluct,  and  that  he  is  not 
entitled  to  recover  from  Défendant.  (15  D.T.B.C,  p.  204.) 

Guilhault,  for  PlaintifF. 

Bernier,  for  Défendant. 


CUMUL  D'ACTIONS. 

Cour  de  Circuit,  Arthabaska,  7  mars  1805. 
Présent  :  Polette,  juge. 
Pacaud,  Demandeur,  vs.  lloY,  Défendeur. 

JiKjé  :  1°  Qu'une  plainte  ne  peut  so  rapporter  qu'à  une  seule  nialicro, 
et  non  à,  deux  ou  plusieurs,  et  une  dénonciation  qu'à  un  seul  délit,  et 
non  à  deux  ou  plusieurs,  à  moins  que  la  loi  sous  laquelle  l'une  ou 
l'autre  est  faite,  ne  le  permette. 

2^  Que  si  nul  délai  p<nir  porter  la  plainte,  ou  faire  la  dénonciation, 
n'est  fixé  spécialement  par  l'acte  qui  y  est  relatif,  telle  plainte  ou  dénon- 
ciation doit  être  faite  dars  les  trois  mois  à  compter  du  jour  où  la  ma- 
tière dont  on  se  plaint  a  oiiginé. 

La  demande,  qui  est  du  4  avril  18G4,  signifiée  au  Défendeur 
le  22  du  même  mois,  est  pour  le  recouvrement  :  1°  de  .•?!  11.80 
(|ue  le  Défendeur  se  serait  fait  payer  frauduleusement  par  le 
:,'ouvernement  sur  le  fonds  des  écoles  communes,  vers  le  20 
février  1863,  sur  son  certificat  fait  vers  le  1er  janvier  1808, 
par  lequel  il  aurait  fausseu.>ent  déclaré  (|u'il  avait  alors  reçu, 
honâ  jide,  et  mis  à  la  disposition  des  commissaires  d'écoles  de  la 
municipalité  scolaire  de  Saint-Norbert  d'Arthabaska,  1h  somme 
de  $111.30,  égale  à  la  somme  afFéranto  à  la  municipalité  sco- 
laire sur  les  ueniers  octroyés  par  la  législature  pour  le  soutien 
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(les  écoles,  pour  les  derniers  six  mois  de  l'année  1H()2,  laquelle 
avait  été  prélevée  par  cotisation  ;  tandis  qu'il  n'avait  per<;u 
que  £1  13  7,  de  sorte  que  ce  certificat  était  faux  ;  2"  d'une 
pénalité  de  pas  plus  de  ^40,  ni  moins  de  $10,  pour  s'être  ainsi 
procuré  frauduleusement  cette  somme  de  #111.30,  sur  un  faux 
certificat.  Le  Demandeur  fait  cette  poursuite  en  qualité  d'in- 
téressé à  la  bonne  administration  des  écoles  communes  du 
Bas-Canada.  Le  Défendeur  rencontre  cette  demande  par  trois 
plaidoyers.  Le  premier  est  une  défense  au  fond  en  droit,  fondée 
sur  les  moyens  suivants  :  1.  Qu'il  y  a  cumul  d'actions,  et  que 
les  conclusions  ne  découlent  pas  des  prémices.  2.  Qu'en  suppo- 
sant que  l'action  fiit  fondée,  on  aurait  dû  la  porter  séparément, 
c'est-à-dire,  réclamer  premièrement  la  somme  alléguée  avoir 
été  reçue  par  le  Défendeur  du  surintendant  des  écoles  pour  le 
Bas-Canada,  et  intenter  une  autre  action  distincte  et  séparée 
pour  le  recouvrement  de  la  pénalité.  3.  Que  le  Défendeur  n'est 
placé  dans  aucune  des  conditions  ni  obligations  voulues  par  la 
loi.  4.  Que  le  Demandeur  conclut  à  l'emprisonnement  et  à  la 
détention  du  Défendeur  d'une  manière  péremptoire  et  absolue, 
tandis  que,  par  la  loi,  il  ne  pourrait  l'être  que  vis-à-vis  de 
tous,  et  nullement  contre  le  Défendeur  qui  est  un  prêtre  et 
ministre  de  la  religion.  5.  Qu'il  n'est  pas  allégué  dans  la 
demande  à  (jui  les  diverses  sommes  réclamées  devront  être 
payées.  Le  second  est  une  exception  par  laquelle  le  Défendeur 
allègue  :  1.  Qu'à  l'époque  mentionnée  en  la  déclaration,  il  était 
secrétaire-trésorier  des  commissaires  d'écoles  ;  qu'il  n'a,  en 
aucune  façon,  fait  au  surintendant  de  l'éducation,  aucun 
rapport  contre  l'intention  et  l'esprit  de  la  loi  ;  qu'il  n'a 
jamais  obtenu  frauduleusement  de  deniers  du  fonds  des  écoles, 
mais  qu'au  contraire  il  a  toujoiirs,  par  ses  démarches,  favorisé 
le  bien  et  l'avancement  des  écoles  2.  Que,  pendant  le  temps 
qu'il  a  été  secrétaire-trésorier,  aucun  des  contribuables,  non 
plus  que  le  trésor  public,  n'a  souffert  de  son  administration. 
3.  Qu'il  est  taux  qu'il  se  soit  emparé  d'une  manière  frau- 
duleuse, et  à  son  profit  et  avantage,  de  $111.30;  que  toutes 
les  sommes  qu'il  a  perçues  comme  secrétaire-trésorier  sont 
passées  au  profit  de  la  corporation  d'école.  4.  Qu'en  qualité 
de  .secrétaire-trésorier,  il  ne  peut  être  comptable  que  vis-à-vis 
de  la  corporation  dont  il  est  l'officier,  et  non  vis-à-vis  du 
Demandeur.  5.  Qu'il  y  a  prescription  acquise  au  Défendeur 
quant  à  l'amende  l'éclamée  de  lui.  Le  troisième  est  ime  défense 
en  fait,  disant  que  le  Demandeur  n'est  pas  habile  à  voter 
à  l'élection  des  commissaires  d'écoles,  n'ayant  pas  payé  ses 
taxes  ;  et  qu'il  ne  peut  être  intéressé  à  la  bonne  adminis- 
tration des  écoles.  Il  allègue,  en  outre,  que  les  matières  et 
choses  énoncées  en  la  déclaration  sont  fausses  et  non  fondées 
en   fait.  Le  Défendeur   se  plaint  qu'il  y  a  cumul  d'actions. 
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Qu'une  action  aurait  dû  être  intentée  pour  le  remboursement 
(le  la  somme  reçue  frauduleusement,  dit-on,  du  gouvernement, 
et  une  autre  pour  la  pénalité.  La  Cour  est  du  même  avis.  En 
effet,  il  y  a  cumul,  les  S'il  1.30  devaient  faire  le  sujet  d'une 
action  purement  civile,  l'action  condictio  inclebiti  ;  tandis  que 
la  pénalité  devait  faire  celui  d'une  poursuite  participant  du^ 
civil  et  du  criminel  ;  connnent  pouvait-on  lier  ensemble  deux 
demandes  qui  doivent  être  gouvernées  par  des  principes  et 
par  des  procédures  différents  ;  les  principes  du  droit  français 
s'appliquent  à  l'une,  tandis  que  les  principes  du  droit  anglais 
gouvernent  l'autre.  On  ne  peut  pas  même  poursuivre,  par  la 
même  action,  la  punition  de  deux  offenses,  malgré  que  le  droit 
anglais  s'applique  aux  deux,  à  plus  forte  raison  devait-on  évi- 
ter de  former  les  deux  demandes  qu'on  a  faites  par  une  seule 
et  même  action.  L'acte  concernant  les  devoirs  des  Juges  de 
F'aix,  hors  des  sessions,  relativement  aux  ordres  et  convictions 
sommaires,  ch.  103  des  .Statuts  Refondus  du  Canada,  nous 
fournit  une  autorité  directe  sur  la  question,  la  section  25  nous 
dit  que .  .  "  telle  plainte  ne  se  l'apportera  qu'à  une  neule  iwi- 
"  tière,  et  non  à  deux  ou  plusieurs  matières  ;  et  telle  dénoncia- 
"  tion,  à  un  seul  délit,  et  non  à  deux  ou  plusieui's  délits  ;  et 
"  toute  telle  plai"'  '  ou  dénonciation  pourra  être  faite  ou  dé- 
"  posée  par  le  plaignant  ou  dénonciateur  en  personne,  ou  par 
"  son  conseil  ou  procureur  ou  toute  autre  personne  par  lui 
"  autorisée  à  cet  effet."  N'oublions  pas  que  cette  poursuite, 
qui  est  faite  sous  l'autorité  de  l'acte  des  écoles,  (1)  pouvait 
être  poi'tée,  (juant  à  la  pénalité,  devant  un  Juge  de  Paix  ; 
cette  Cour  et  les  Juges  de  Paix  ayant  juridiction  concurrente 
à  cet  égard.  Ainsi  les  lois  qu'aurait  suivies  un  Juge  de  Paix,  si 
la  poursuite  eût  été  faite  devant  lui,  doivent  gouverner  cette 
Cour  dans  la  conduite  et  dans  la  décision  de  la  cause.  L'auto- 
rité du  statut  cité  ne  permettant  pas  de  joindre  deux  matières 
ou  deux  délits  ensemble  dans  la  même  poursuite,  et  le  Deman- 
deur y  ayant  contrevenu  d'une  manière  directe,  son  action, 
ou  plutôt  ses  actions  ne  peuvent  pas  tenir.  C'est  ici  le  lieu  de 
dire  que  le  Demandeur  n'a  aucun  droit  ni  qualité  pour  de- 
mander les  $111.30  payés  au  Défendeur,  en  .supposant  qu'ils 
l'eussent  été  sur  un  certificat  faux,  ce  que  la  cour  n'est  pas 
appelée  à  examiner.  La  section  126  de  l'acte  des  écoles  oblige 
bien  de  rembo.irser  des  deniers  obtenus  sous  de  telles  cir- 
coii.stances,  et  la  loi  donne  une  action,  mais  à  qui  ?  A 
celui  (|ui  a  payé,  sans  doute,  et  non  au  premier  venu.  Si  le 
gouvernement  a  payé  au  Défendeur  des  deniers  qu'il  n'était 
pas  tenu  de  lui  payer,  (ju'il  en  demande  le  remboursement,  et 
sa  demande  .sera  accueillie.  Il  faudrait  une  disposititm  forn>elle 


(l)  .Sttit.   Réf.    R.  C,  ch.   15,  sec.    126. 
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flo  la  loi  pour  autoriser  tout  autre  que  le  gouvernement  à 
poursuivre  le  recouvrement  de  ces  deniers,  et  une  telle  dispo- 
sition n'existe  pas.  La  section  sur  laquelle  l'action  repose  s'ex- 
prime d'ailleurs  d'une  manière  assez  claire.  Après  avoir  parlé 
du  remboursement  de  deniers  frauduleusement  obtenus,  elle 
ajoute  :  "  mais  il  (celui  qui  a  re(;u  ces  deniei's)  encourra  <l"; 
"  plus  une  amende  de  pas  plus  de  $40,  ni  de  moins  de  $10,  au 
"  profit  du  fonds  local  des  écoles,  Idqiiclle  sera  recouvrée  sur 
"  la  poursuite  de  toute  personne  intéressée  à  la  bonne  adminis- 
"  tration  des  écoles  communes.".  .  .  .les  expressions  "  laquelle 
sera  recouvrée,"  se  rapportent  à  l'amende  seule  et  nullement 
au  remboursement  des  deniers  re(;us.  Le  Défendeur  plaide 
eneoi'c  que  l'action  est  prescrite.  La  preuve  établit  que  le  Dé- 
fendeur a  donné  le  certificat  dont  le  Demandeur  se  plaint,  et 
que,  sur  certificat,  il  a  obtenu,  le  28  janvier  18G3,  du  surin- 
tendant de  l'éducation,  la  somme  de  $111.30;  le  certificat  et 
le  reyu  pour  cette  somme  sont  produits  dans  la  cause,  et  tous 
deux  admis  par  le  Défendeur.  Si  le  Défendeur  a  commis 
l'offense  pour  laquelle  on  le  poursuit,  ça  donc  été  le  23  janvier 
1863,  car  c'est  ce  jour-là  qu'il  a  reçu  les  deniers.  Ov,  ce  n'e.st 
que  le  4  avril  18G4,  que  la  poursuite  a  été  commencée,  par 
l'émanation  de  l'exploit  d'ajournement,  c'est-à-dire,  au-delà  de 
quatorze  mois  après  la  prétendue  offense  commise.  La  cour  se 
sert  des  exi^ressions  "  prétendue  offense,"  parce  (ju'elle  n'a  pas 
à  examiner  si  elle  était  fondée  ou  non.  Le  statut  cité  par  le 
Défendeur  (1)  ne  s'applique  pas  à  notre  question.  Il  s'agit  là 
de  poursuites  dans  lesquelles  les  amendes  sont  accordées  à  Sa 
Majesté,  ou  à  Sa  Majesté  et  à  toute  autre  pei'soiuie  qui  peut 
en  poursuivre  le  recouvrement.  Aucune  partie  de  la  pénalité 
réclamée  ne  va  à  Sa  Majesté  et  au  poursuivant  ;  elle  va  en 
entier  au  fonds  local  des  écoles.  Mais  il  existe  une  autre  loi 
qui  décide  en  faveur  du  Défendeur  ;  elle  se  trouve  dans  les 
stat.  réf.  pour  le  Canada,  ch.  103,  déjà  cité;  celui  qui  règle 
les  devoirs  des  juges  de  paix  relativement  aux  convictions 
sommaires,  la  sec.  20  est  en  termes  aussi  clairs  (jue  formels  : 
"  Si  nul  délai  pour  porter  la  plainte  ou  faire  la  dénonciation 
•'  n'est  fixé  spécialement  par  l'acte  ou  les  actes  du  parle- 
"  ment  relatifs  à  chaque  cas  particulier,  la  plainte  sera  portée 
"  et  la  dénonciation  faite  dans  les  trois  mois  à  con)pter  du 
"  jour  où  la  matière  qui  fait  le  sujet  de  telle  plainte  ou  dénon- 
"  dation  a  origine."  Comme  l'acte  des  écoles  ne  fixe  aucun 
temps  pour  faire  la  dénonciation,  il  faut  s'en  tenir  à  l'acte  dont 
la  sec.  20  vient  d'être  rapportée.  Lors(]ue  l'action  a  été  intentée, 
il  y  avait  plus  de  trois  mois  que  la  prétendue  ottense  avait 
origine,  puisqu'il  y  en  avait  même  au-delà  de  quatorze.  Ainsi 

(1)  Stiit.  réf.  Bas-Ciuiadii,  cli.  M».S. 
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lii  limitation  plaidée  t'ait  un  obstaclo  insurmontable  à  la  pour- 
suite pour  la  pénalité,  car  pour  le  remltoursement  des  ^111.30, 
la  cour  a  déjà  dit  (jue  le  Demandeur  n'avait  pas  d'action.  Il 
résulte  donc  de  tout  ce  qui  précède  que  le  Demandeur  doit 
être  renvoyé  de  son  action.  Juj^enient  déboutant  le  Demandeur 
de  son  action  avec  dépens.  (15  D.  T.  B.  G.,  p.  205.) 

Pacaud,  E.  L.  pour  lo  Demandeur. 

Talhot  et  ToussioNANT,  pour  le  Défendeur. 


DEPENS. 

Cour  de  Circuit,  Arthabaska,  7  mars  18G5. 
Présent  :  Polette,  Juge. 
Pacaud,  Demandeur,  vs.  Sï.  Hilaire,  Défendeur. 

Jugé:  Que  la  Cour  de  Circuit,  dans  une  action  de  la  juridiction  de  la 
Cour  des  Commissaires,  n'accordera,  sur  la  confession  de  jugement  dn 
D^'fendeur  faite  et  produite  avec  les  frais  de  ladite  Cour  des  Commis- 
saires, que  les  frais  de  cette  dernière  cour,  particulièrement  lorsqu'il 
existeet  fouclionne  une  telle  cour  dans  le  canton  où  le  Défendeur  réside 

Poleti'E,  Juge  :  L'action  est  intentée  devant  cette  cour  par 
le  Demandeur,  demeurant  dans  le  village  de  Princeville,  can- 
ton de  Stanfold,  contre  le  Défendeur,  demeurant  dans  la  pa- 
roisse de  St.  Norbert  d'Arthabaska,  canton  d'Arthabaska, 
pour  le  recouvrement  de  S'3.50,  montant,  d'un  billet  annexé  à 
la  déclaration.  Le  Défendeur  a  produit  une  confession  de  juge- 
ment pour  la  somme  demandée,  avec  les  frais  seulement  de  la 
Cour  des  Commissaires  dans  le  canton  de  Stanfold,  et  il 
prouve  par  témoins  que  cette  cour  existe  et  fonctionne.  S'il  n'y 
a  pus  de  Cour  de  Commissaires  dans  l'endroit  où  demeure  celui 
qu'on  veut  poursuivre,  on  peut  l'assigner  devant  la  Cour  de 
Commissaires  la  plus  voisine  de  sa  résidence,  dans  Le  iniême 
didrict,  pourvu  que  la  distance  n'excède  pas  dix  lieues.  (2)  Il 
ne  parait  pas  qu'il  y  ait  une  telle  cour  dans  la  paroisse  de 
Saint-Norbert  d'Arthabaska,  mais  il  en  existe  une  dans  le  can- 
ton voisin,  Stanfold,  à  une  distance  de  moins  de  dix  lieues  de  la 
résidence  du  Défendeur,  laquelle  était  compétente  à  entendre 
et  décider  la  présente  cause.  Cette  cour  a  bien  juridiction  con- 
currente avec  celle  de  Stanfold,  nmis  peut-elle  condamner  à 
plus  de  frais  que  celle-ci  n'en  peut  accorder  ?  "  Dans  tous  les 
"  cas  où  une  poursuite  ou  action  est  intentée  devant  la  Cour 
"  de  Circuit,  ou  devant  la  Cour  Supérieure,  contre  une  personne 

(1)  V.  art.  479  C.  P.  C. 

(•2)  Stat.  Réf.  B.  C,  cil.  94,  sec.  19. 
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"  domiciliée  dans  les  limites  de  la  juridiction  d'une  Cour  de 
"  Commissaires,  pour  toute  cause  ou  matière  de  sa  compétence, 
"  le  Demandeur  n'aura  pas  droit  de  recouvrer  une  somme  de 
"  frais  plus  forte  que  celle  qui  aurait  été  encourue,  si  l'action 
"  eût  été  portée  devant  une  des  cours  établies  en  vertu  du 
"  présent  acte."  (1)  (L'acte  qui  permet  l'établissement  des  cours 
de  Commissaires).  Cette  clause  est  si  claire  et  si  formelle  qu'il 
n'est  pas  permis  de  passer  outre.  Il  existe  une  autre  loi  (2)  qui 
laisse  à  la  cour  le  pouvoir  discrétionnaire  d'accorder  plus  de 
frais  que  ne  peut  le  faire  une  Cour  de  Commissaires,  dans  une 
cause  de  moins  de  $25,  mais  c'est  lorsque  la  demande  a  été 
portée  pour  un  montant  de  la  compétence  de  cette  cour,  par 
exemple,  et  que  la  somme  adjugée  se  trouve  être  de  la  compé- 
tence des  Cours  des  Commissaires  ;  ce  qui  n'est  pas  le  cas  ici. 
La  loi  ne  permet  donc  pas  d'accorder  au  Demandeur  plus  de 
frais  que  si  la  demande  avait  été  portés  devant  la  Cour  des 
Commissaires  de  Stanfold.  Le  jugement  est  pour  $6.50,  avec 
intérêt  du  1er  mars,  1864,  et  les  dépens  comme  de  la  Cour 
de  Commissaires  pour  la  décision  sommaire  des  petites  causes. 
(15  D.  T.  B.  a,  p.  211.) 

Pacaud,  E.  L.,  pour  le  Demandeur. 


ACTION  PETITOIRE. 


Queen's  Bench  In  appeal,  Québec,  20tli  Deceniber,  1864. 

Before  Duval,  Chief  Justice,  Aylwin,  Meredith,  Mon- 
DELET  and  Drummond,  Justices. 

MiLLAR,  Appellant,  and  Millar,  Respondent. 

Jugé  :  1°  Que,  dans  l'espèce,  la  désignation  de  la  propriété»,  réclamée 
par  action  pétitoire,  était  trop  vague  et  incertaine  pour  mettre  la  cour  à 
portée  d'accorder  lee  conclusions  prises.  (3) 

2"  Que  le  rapport  de  commissaires  sur  réclamations  pour  terres  à 
Gaspé,  en  vertu  de  la  59e  Geo.  III,  ch.  3,  est  titre  suffisant  au  réclamant, 
en  faveur  duquel  le  rapport  est  fait,  pour  les  propriétés  y  mentionnées, 
sans  lettres  patentes,  le  titre  du  réclamant  étant  parfait  8ans  icelles. 

Drummond,  Justice  :  In  the  year  1819,  a  statute  was  passed 
by  the  législature  of  Lower  Canada  (4)  "  with  a  view  to 
"  secure  the  in  habitants  of  the  district  of  Gaspé  in  the  posses- 
"  sion  and  enjoyment  oi  theirs  lands,  which,  in  the  most  ins- 

(1)  Stat.  Réf.  B.  C,  ch.  94,  sec.  .39. 

(2)  Stat.  Réf.  B.  C,  ch.  82,  sec.  2. 

(3)  V.  art.  50  C.  P.  C. 

(4)  59  Geo.  III,  ch.  3. 
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"  tances  "  (as  it  w»vs  alleged  in  th((  preamble)  "  hâve,  t'rom  a 
"  wilderneHs,  been  cleared  and  been  iniproved  to  an  advanced 
"  state  of  agriculture."  In  order  to  effect  this  purpose,  it  was 
j)i-ovided,  by  .section  fir.st,  that  three  or  more  conunissioners 
should  Vje  appointed  :  "  to  hear  and  détermine  ail  applications 
"  tliat  shall  or  may  be  made  to  them  by  persons  holding  and 
"  claiming  to  hold  land,  as  aforesaid,  for  grant  thereof  under 
'  the  great  seal  of  thif*  province,  in  like  vvrnn^r  <■«  //»f  snvie 
"  mù/kt  be  heard  and  detennined  by  His  M(ije»tif'n  exeaittwe 
"  amncil."  By  the  5th  section  of  this  act,  it  was  further  pro- 
vided  that,  after  the  observance  of  certain  formalities,"  every 
"  such  claim  shall,  by  the  .said  commi,s.sioners,  on  receiving 
"  .satisfactory  proof  of  the  possession  and  occupation  of  such 
'  land.  .  .  .be  adjudged  to  be  (jood,  and  valid,  to  ail  intei^tH 
"  and  purpone»,  and  the  lands  so  claimed  shall  be  held  and 
"  considered  as  the  property  of  such  claimani,  i('c."  The  9th 
section  required  the  conunissioners  to  transmit,  froni  time  to 
time,  tothe  clerk  of  the  executive  council  a  report  of  ail  3uch 
claiuis  when  decided,  and,  further,  declared  that  the  person  or 
persons  in  whose  favor  they,  the  commissioners,  roported, 
should  be  considered  as  entitled  to  hâve  a  grant  of  the  land 
in  respect  of  which  such  report  would  be  made,  and  that  such 
grant  or  grants  should  issue  to  such  person  or  persons,  or  to 
his  or  their  heir  or  heirs,  accordingly.  On  the  2nth  July,  1820, 
Bernard  Castillou  and  Stephen  Castillou,  farmers,  residing  at 
Paspebiac,  claimed,  liefore  the  conunissioners  appointed  under 
this  act,  two  lots  of  land  described  in  their  application  ;  and 
their  claim,  after  the  due  observance  of  the  preliminary  forma- 
lities prescribed  by  the  statute,  was,  on  the  27th  April,  1824, 
(luly  recommended  by  the  commissioners,  and,  thereby,  to  use 
the  words  of  the  5th  section  of  the  act,"  declared  to  begood  and 
valid  to  ail  intents  andpurposes  ;"  so  that.from  the  date  of  this 
recommendation,the  lands  so  claimed  "were  "  to  be  held  and  con- 
"  sidered  as  the  property  of  the  claima'ids  "  viz  :  as  the  pro- 
perty of  Bernard  Castillou  and  Stephen  Castillou,  each  for  an 
undivided  half  therein.  This  property  comprized  not  only  the 
lot  claimed  in  this  cause,  but  also  ail  the  land  designated  in 
the  letters  patent  issued  in  favor  of  Appellant,  and  on  which 
he  fourded  his  action  in  the  court  below.  From  that  time,  we 
learn  nothing  concerning  Bernard  Castillou  ;  but  it  is  proved 
that  Stephen  Castillou,designated  as  Etienne,  and  also  as  Ait- 
kin,  (the  latter  being  evidently  a  corruption  of  the  french  nauie 
Etienne)  remained  in  possession  of  the  whole  of  the  property 
until  the  8th  February,  1839,  when  he  sold  to  Respondent  two 
acres  thereof,  fronting  on  Port-Daniel.  On  the  28th  October 
of  the  same  year,  Stephen  Castillou  sold  another  part  of  the 
same  property  to  Respondent,  containing  33|  superficial  acres. 
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In  tho  conrsn  of  tlio  follo\vin<,'  sprincf  or  stiminor  (1H40),  Ros- 
pondent  Imilt  ii  Ihhjso  upou  oik^  of  tlie  pai'ccls  ot'  lan<l  so  pur- 
chased,  and  lias  over  sincc  continuod  to  otrupy  the  wholo.  On 
th(!  I7th  Octohcr,  IH4(),  Stcplien  (Jastillou  and  Siniéon  Cas- 
tillou,  lus  son,  Hold  to  LeBouthillior  and  Brotliers  :  "  ail  that 
"  certain  lot  situate,  lying  and  being  in  tho  tovvnsliip  of  Port 
"  Daniel,  liounded  on  one  sido  hy  land  btdonginj;;  to  William 
"  McDonald  and,  on  tlio  east,  l)y  land  occnpicd  hy  William 
"  Millar,  in  the  front  ran<^e,  containinjf  fîFty  acres,  on  a  front 
"  of  one  and  a  h<df  acre  boiinded  in  front  hy  the  liay  of 
"  Port-Daniel,  «tr."  ;  and  LeBouthillier  and  Brothers  sold  the 
same  lot  to  Appellant,  on  the  21st  October,  1S4().  On  the  23r(l 
April,  1802,  Appellant  obtained  a  grant  from  tho  Crown  cvi- 
dently  founded  iipon  this  purchase,  althongh  in  the  Letter's 
Patent,  the  property  is  desi^juated  in  a  tlitterent  manner,  viz  : 
"  The  middle  and  vear  parts  of  lot  nuinb(;r  ten,  in  Harhoar 
"  Rawje  soîitli,  of  the  township  of  Port-Daniel,  aïamnaid', 
"  the  said  middle  part  extending  from  front  to  rcar  of  the  lot, 
"  and  hein»,'  hound'-'l  towards  the  south  east,  by  one  sixth 
"  pai't  of  the  lot  aln^ady  granted  by  Letter.s  Patent  in  favor 
"  of  William  McDonald  ;  admeasuring  four  chains,  fourteen 
"  links  in  breath,  and  containiijf;  thirty  seven  acres  in  super- 
"  ficics,  and  the  said  rear  part  béing  bounded  towards  the 
"  Noi-th  East  by  the  rear  or  North  East  ont  line  of  the  lot,  on 
"  one  side,  towards  the  South  East,  by  the  South  East  sido 
"  line  of  the  lot,  and  on  the  other,  towards  the  North  West, 
"  by  the  middle  part  above  described,  admeasurinj;  three 
"  chains,  seventeen  links  in  breath  and  containin^  twelve 
"  acres  in  superficies.  The  side  Unes  of  the  said  lot,  and  of  the 
"  parts  hereiimbove  described  beariiif^  south  twenty  four 
"  defifrees  forty  minutes  West,  astronomically."  In  February, 
1853,  Appellant  instituted  against  Respondent  a  p'^titory 
actifm,  nt  New-Carlisle,  to  recover  the  possession  of  a  portion 
of  the  lot  of  land  so  granted  to  him,  by  the  crown,  and  men- 
tioned  in  lus  grant  which  he  produced  with  his  action.  To  this 
action  Resjiondent  pleaded  :  Ist.  By  perpétuai  exception,  Pn'.s- 
cription.  2ndly.  That  he  held  the  portion  of  land  clainuid 
under  a  reconnnandation  of  the  connnissioners  of  tho  Gaspé 
land  claims,  under  the  Statute  59,  George  III,  cap.  3  for 
thirty  years  ;  and,  3rdly.  That  the  Letters  Patent  filed  by 
Plaintiff'must  hâve  been  obtained  and  were,  in  fact,  obtained 
up<m  incorrect,  false  and  fraudulent  statements  of  Appellant. 
The  Respondent  also  filed  a  défense  en  fait.  To  this  plea  of  per- 
pétuai exception  Appellantreplied:  Ist.  That  thelot  of  land  men- 
tioned  in  Appellant  s  déclaration,  and  patented  to  him  was,  at 
the  time  of  the  issuingof  such  patent,  crown  land,  and  as  such 
belonged  to  the  crown,  who  had  the  aUsolute  right  to  grant 
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tilt'  suiuc  to  Appcllrtiit.  2n(lly.  Tliat  tlu;  ncoiiiiiu'inlatioii  of 
tlic  cominis.sioiU'i's  ot"  (  iaspi'i  laud  claiiiis  iii  favor  of  Bernard 
1111(1  St(,'j>lR'n  Castillou,  did  not  vcst  in  HiTiiard  and  Stcplicn 
Ciistillou  tho  lot  of  land  nR'ntit)ni'd  in  tlic  naid  roconiim'ndn- 
tion,  but  nicrcly  ivc(iniiiicndi'd  tliat  a  ^rimt  should  issue  for 
tlir  saine  in  t'a vor  of  Heniaid  and  Steplien  Castillou.  Mnlly. 
Tliiit  sucli  reconnnendati(tn  did  not  tak»-  the  land  in  (piestion 
froiii  the  crown,  l)Ut  tliat  tlie  said  land  reniained  cro^vn  land 
until  tlie  issnin^  of  LetttMs  Patent  grantin;jf  a  portion,  of  tiie 
saine  to  Appellant,  sliould  any  portion  of  tlie  lot  granted  be 
within  such  reconunendation  or  reconmiended  cl!\ini.  4thly, 
Tliat  tho  sale  by  the  Castillous  could  not  vest  in  llespondcnt 
^reater  rights  to  the  lot  of  land  in  cjuestion,  tlian  the  (jis- 
tillcais  ])osse.s.sed.  r>tlily.  That  no  prescrij)tion  could  lie  plead- 
ed  ai^ainst  tho  crown,  foundod  on  a  supposed  possession  such 
as  alleged  in  Respondent's  plea.  (itlily.  'Huit  tho  Letters  Pa- 
tent grantod  to  Appellant  vvere  justly  so  j^ranted,  ainl  .such 
Letters  Patent  wen^  in  t'ull  force,  and  could  not  ho  cancelled 
exeept  by  tho  Cîovernor  in  Council.  After  proof  of  the  facts 
statod  abovo,  the  ('ourt  liolow  disinissed  Ap|)ellant'H  action, 
witli  costs,  for  the  nijisons  set  forth  in  the  judginont  appealed 
froiii.  (1)  Tins  judgniont  ought  in  niy  opinion  to  be  confînn- 

(1)  The  followiiig  in  the  jndiçiiient  appealed  ffoiii,  rendored  hy  the  Siijje- 
lior  Court,  in  tlie  district  of  (laspi-,  Wintk.k,  diistiee  :  "  The  court  whereuH 
it  a))pears  hy  the  pi'OL'eeding.s  iiiid  uoiiiiter  claiiiis  of  tlie  ))artie.s,  eaeli  of  whoiii 
hiive  respeetively  ac((uired  tiuiir  lights  in  tlie  lands  in  (piestion  froni  Ktieniie 
Ca.stillou,  tlieir  coninion  tmliiir,  who  ludd  tlie  wliole  lot  tnider  a  claiiii  ilidy 
recoiiinieiided  hy  the  eoinniissioiiersof  the  (!asp<'-  land  elainis,  wlioae  l'ightR  of 
poHNessioii  and  holding  eiititled  the  .said  )iartieH,  re.speetively,  to  recei\  e  graiiLs 
fi'oiii  the  governnient  of  ihis  province  of  such  lands,  in  aecoi<laiiee  witli  the 
rights  of  tlieir  said  auteur,  at  tlie  times  and  date.i  of  his  transfers  legally 
Iliade  to  eaeli  of  theni  ;  and,  eonseijuently,  tliat  such  grauts,  heiiig  foiiiided 
upoii  the  previous  possession  hy  tlieir  niilmr,  and  hy  theinselves,  are  always 
suliject  to  correction  as  to  extent  and  (|uaiitity,  whenever  adverse  rights  are 
in  (!.\istence  hetweeii  individuals  against  any  (lart  of  the  lands  so  graiited  are 
Iliade  to  appuar  ;  henco  the  reserve  "  more  or  less  "  in  the  graiits  ;  seeing 
tliat,  as  far  hack  as  the  year  iHliii,  Ktienne  Castillou  liad  sold,  not  oïdy  a  cer- 
tain portion  of  the  said  lands,  froni  front  to  rear,  uiito  William  Millar,  the 
Défendant,  liut  also,  hy  dee<l  of  8tli  Fcliruary,  in  the  saine  year,  and 
ciiregistered  nearly  two  years  liefore  tiie  dates  of  l'laintiH"'s  titlcs,  nearly  the 
wliole  of  the  front  of  lus  said  lands,  leserving  oïdy  a  passage  to  the  heach. 
Défendant  haviiig,  from  Ihenceforth  and  hitlierto.  enjoyed  and  possessed  the 
s  uni!  ;  wherefore,  ot  right,  the  sale  madi!  hy  Castillou  to  the  commercial  (irni 
(if  Leiiouthillier  Brothevs,  and  froni  the  latter  to  .Faînes  Millar  the  l'Iaintiff, 
iiiiild  and  should  oiily  he  of  the  reinainiiig  part  of  llie  wliole  lot  forinely  held 
hy  Castillou  ;  and,  eoiise(|uently,  that  any  (|uaiitity  or  )iart  of  the  lot  meii- 
tioiied  in  the  grant  or  letteis  patent  issue<l  in  favonr  of  .lames  Millar  interfer- 
iiig  witli  the  previons  rights  of  William  Millar,  liatli  or  hâve  heen  unduly, 
uiijiistly  and  illegally  olitained  ;  coiisideriiig  that,  although  jirescription  caii- 
iiot  lie  daimed  against  the  crown,  yet,  the  saine  iiiay  lie  aecoinplished  hetweeu 
individuals,  with  respect  to  the  extent  of  such  rights  to  claiin  graiits  of  land 
froni  the  crown  as  inay  he  founded  upon  transactions,  transfers  and  adverse 
posicssions  hetween  claimants,  and  that,  in  the  ])ieseiit  instance,  Défendant, 
)trevioiiH  to  the  iaaue  of  the  aforesaid  grants  of  huul  to  l'iaiutifi',  had  accoin- 
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0(1,  hocause  :  Istly.  The  (Icscription  of  t.lie  iininoveablc  pru- 
porty  claiincd  l»y  tlie  action,  viz:  "u  ccrtuin  portion  of  the 
fir.st  (lescrilu'd  lot"  (niiiii"ly  tlic  lot  Hrst  (U'scribcd  in  tho  part 
of  tlie  déclaration  in  wliicli  thc  I^cttt'rs  Patent  are  reciteo)  is 
MO  va^ut*  and  indcHnite,  tiiat,  //(  thc  (tliscnrc  of  a  Jitjnrafiv'' 
plaît,  it  is  ditticult  to  eonceive  liow  a  jud^'nient  granting  Ap- 
pellant's  conclusions  could  liave  been  carried  into  exécution  ; 
and  it  is  doubtful  wlietlier  u  plea  of  rax  Judiaita  could  pro- 
tect  Défendant  against  a  second  action,  in  which  tlie  saine  lot 
wouM  be  eorrectly  designated  by  giving  tlie  nieti's,  bound 
and  forin  thereof,  as  vvell  as  its  extent;  2ndly.  The  désigna- 
tion in  thé  patent  does  not  give  tlie  Appellant  "  Port-Dmiiel" 
as  its  front  boundary,  altliougli  tliat  boundary  is  given  in  tlie 
deed  from  LeHoutbilliei-  and  Hrotliers,  by  nieans  of  vvliicli 
Appelant  procured  tliis  grant,  so  tliat,  in  fact,  we  bave  no 
positive  évidence  before  us  tliat  the  tvvo  acres  in  question 
were  ever  inclui'd  or  iiitended  to  be  included  therein.  The 
différence  between  the  désignation  in  LefiDuthillier's  deed  and 
the  Letters  Patent,  leads  rallier  to  the  opposite  inference. 
Moreover,  no  portion  of  the  properties  purchased  by  Respon- 
dont  from  F^tienne  Cîastilloii  could  bave  been  legally  inclu<led 
in  any  such  grant,  inasniuch  as  ail  title  thereto  had  passed 
from  the  crown,  and  had  becoino  vested  in  Bernard  and 
Stephen  Castillou,  uwder  législative  authority,  on  the  27th 
April,  1824,  the  date  of  the  report  of  the  Gaspé  land  com- 
niissioners,  as  above  stated.  The  objection  that  no  formai 
grant  by  Lettors  Patent  was  evei*  niade  to  the  (yastillous  of 
the  lands  elaiiued  l»y  tlieni,  is  wholly  unfounded,  for,  under 
the  provision  of  the  statute,  it  was  from  the  moment  of  the 
acknovvledgment  of  their  claim  by  the  commissioners  that 
vliey  vvere  to  be  "  rovsidfrfd  as  projn'letorn,"  not  from  the 
date  of  the  Letters  Patents,  the  issuing  of  which  was  impera- 


pliHliod  the  [iresci'iption  of  ten  yeai's,  under  title  and  fn/n  prtincnfK,  as  l)y  liim 
chiiiiied  ;  (MinHidei'iiig,  fui'tner,  tliat,  even  tliongh  the  prescription  were  not 
aocoinpliHiied  it  a)>peai'ing  that  Défendant  did  possess  the  plot  of  land  in 
diHputo,  tiefore  the  dates  of  tlio  transféra  niade  hy  Ca»tillou  to  F^eBonthillier 
Brothers,  an'  '>y  tlie  latter  to  .laines  Millar,  the  Plaintif!'  the  sanie  did  not 
operate  a  leiial  i.i.dition  of  such  disputed  plot,  without  which  Plaintiff  ean- 
not  niaintiUii  au  .etion  nii  prlitoire  ;  and  considering,  lastly,  that  the  whole 
of  the  laiii'''  i'  question  are  contiguous  •  that,  although  PlaintifTs  présent 
deniand  v  i-m'  lecided  in  the  athrniative  with  respect  to  the  plot  in  dispute, 
there  wowkI  still  reinain  open  the  action  en  horiifujc,  not  only  (as  appears  hy 
the  evi<lence)  to  divide  the  said  plot,  but  also  to  settle  the  whole  latéral  line 
hetween  the  parties  ;  whieh  action  en  boviiinje.  would  hâve  been  sutticient  to 
settle  ail  the  points  at  issue,  as  well  as  ail  further  diiticulties  relative  to  the 
boundaries  and  extent  of  the  said  respective  lots  of  land,  thus  avoiding  a  cir 
cuit  of  actions  and  discord,  which  should  be  discouraged.  AH  the  foregoing 
inatters  considered,  the  action  of  Plaintitf,  is  hereby  tlismissed,  with  costs, 
roserving,  as  a  matter  of  course,  such  rights  as  Plaintiff  inay  hâve  on  a  hor- 
naife  taking  place  between  hiin  and  Défendant. 
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tivtly  cnjoi^iied  upon  tho  propcr  offictu's  l»y  thc  !)th  dansi,'  of 
tlif  act,  witliout  tilt'  iutt-rvi'iition  of  tli«>  riaitiuuit,  wlio  shouM 
ii(»t  snffbr  from  the  lâches  of  tlie  crown  lands  (h-partini'iit.  In 
trutli,  the.sc  Letters  Patent  wt-rc  of  no  value,  in  ho  far  us  tlie 
titli!  of  tlio  clainiants  was  concerned,  and  would  hâve  heen 
(lesirahle  solely  for  purp(»ses  of  fjn'ater  conv(!nienc'c  und  addi- 
tional  Holenuiity.  Their  real  title  was  the  report  of  the  eoni- 
inissioners.  True,  Respondont's  vendor,  Stephen  C'astilloii, 
hecaiiie  vested  ^\  itl»  only  onr  iindiviileit  fndf  aï  ihiise.  hinds, 
luit  this  is  not  an  objection  of  vvhich  Appellant  could  avail 
hiinself,  inasniuch  as  he  derived  his  titU;  throuj^h  the  sanic 
person,  soine  seven  years  after  tho  hitter  Itad  sohl  tn  Ap- 
pellant; nor  would  it  probaltly  be  available  to  any  other 
]ter.son,  inasniuch  as  tlie  title  ^iven  by  Stephen  Custillou  to 
llespondent,  was  goo<l  on  the  face  of  it,  and  lias  been  followed 
by  a  possession  of  upwards  of  twenty  years.  The  fact  that 
Siméon  Castillou,  son  of  Stephen,  was  a  party  to  the  deed 
«(iveii  to  LoBouthillier  Brothers,  as  one  of  the  vendors,  can 
make  no  différence.  For  no  attenipt  lias  been  niade  to  shew 
that  Siméon  represented  Bernard  Castillou,  either  as  heir, 
lej^atee  or  assignée,  or  that  lie  had  ever  any  right  or  title  to 
the  land  sold  by  that  deed.  In  truth,  the  évidence  adduced 
leaves  the  intervention  of  Siméon  C'astillou  in  tins  matter, 
laid  Bernard  Castillou's  disappearance  from  the  scène  since 
bS24,  in  an  equal  state  of  mystery.  The  Court  is  unanimous 
in  contirming  the  judgment  of  the  Court  below,  with  c(jsts. 

(i5y>.  r.  y^.  6^,  p.  229.) 

Campheli.  and  Hamilton,  for  Appellant. 
Casault,  Langlois  and  Angers,  fttr  llespondent. 
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POURSUITE  SUR  BILLET  PROUSSOIRE  PERDU. 

Court  of  Queex's  Bexch,  Montréal,  Septcmbcr  Gth,  1HG4. 

In  Appeal  froni  tho  Circuit  Court,  Bedford, 

Conini   DuvAL   C.  J.,  Meuedith,  J.,  dissenthifj,  Drummond, 
J.,  MoNDELEï,  A.  J.,  disnenting,  unJ  Badhley,  A.  J. 

John  Carden,  Pluintitt' in  tho  Court  t.olow,  Appellant,  avd 
James  Ruiter,  Défendant  in  tho  Court  below,  llespon- 
dent. 

In  an  action  npoii  a  lost  note  it  was  alleged  in  tho  déclaration  tliat 
tho  first  instiihnent  of  it  was  payable  in  Septeniher.  Accordiii}!  to  tho 
narol  evidonco  addnced,  the  lirst  instahnent  was  to  be  paid  in  Noveni- 
her.  HeUl,  that  llu-  variance  was  not  niaterial. 

2**  Tiiat  snch  variance  was  covered  by  tho  niaker's  acknowledgeinont 
of  tho  note  snbseqnent  to  his  knowled^e  of  its  lows. 

S**  Th'.  payée  proved  the  makinjr  and  losa  oftlie  note  by  paroi  testi- 
niony,  aftor  first  niaking  adidavit  himself  of  its  loss.  Ileld  that  such 
proof  was  Icgal  and  suiricient.  (1) 

L'action  était  fondée  sur  un  billet  pour  $200,  en  date  du  25 
mai  18()0,  payable  moitié  en  septembre,  alors  prochain,  et 
moitié  dans  un  an,  avec  intérêt,  et  en  recouvrement  d'une 
balance  de  $14;i.()0,  due  sur  le  billet,  (]uc  le  Demandeur  allé- 
guait avoir  ])erdu  sur  un  (juai  à  Montréal,  le  2G  août  1860, 
lors  de  l'arrivée  du  prince  de  (înlles  en  cette  ville,  le  Deman- 
deur ottrant  de  donner  caution  que  le  Défendeur,  l'.îoyennant 
paiement,  ne  serait  jamais  troublé  à  raison  du  billet.  Le  Défen- 
deiu',  par  ses  plaidoyers,  admit  avoir,  à  la  suite  d'un  échange 
do  chevaux  entre  lui  et  le  Demandeur,  sijrné  et  consenti  un 
billet  au  montant  de  $200  eii  sa  faveur,  le  25  mai  1800,  et 
payable  dans  un  an  ;  mais  il  ajoutait  (|ue  le  Demandeur  l'avait 
trompé  et  fraudé,  car  il  avait  consenti  à  payer  cette  somme 
de  $200,  à  la  condition  seulement  que  le  cheval  (pi'il  recevait 
en  échange  était  le  '  cheval  Dumas  ;  "  (pie,  dès  »]u'il  s'aperçut 
de  la  fraude,  il  offrit  de  remettre  le  cheval  au  l)emandeur,  et 
de  repivndre  son  billet,  qui  était  le  seul  billet  ou  obligation 
qu'd  eût  jamais  signé  en  faveur  du  Demandeur,  nuiis  que  le 
Demandeur  refusa  cette  proposition.  Le  Demandeuv  produisit 
un  affidavit,  et  plusieurs  témoins  (jui  déclarèrent  avoir  vu  le 
billet  en  (juestion,  et  entendu  le  l)éfendeur  promettre  de  le 
payer,  après  qti'il  eilt  eu  connaissance  de  la  perte  du  billet. 
Seulement,  il  y  avait  lUie  variante  entre  les  déclarations  de 
ces  témoins  et  les  allégations  du  Demandeur,  les  témoins  disant 
(pie  le  premier  paiement  sur  le  billot  «levait  être  fait  au  bout 
de  six  mois,  c'(!st-à-dire,  en   novembre  alors  prochain,  et  non 

(  1  )  V.  .S.  (58  L't  (}y  (les  s.  (lu  C.  de  I8!»0,  Ôli  V.  oh.  3». 
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en  septeiiibvo  comme  l'allégunit  le  Demandeur.  Ijji  Cour  Infé- 
rioure  débouta  l'action,  jugeant  (pi'il  n'y  avait  pas  preuve 
lr<,'ale  de  la  perte  du  billet,  et  qu'il  n'y  avait  pas  identité  entre 
It;  billet  |)er(lu  et  le  billet  vu  par  les  témoins.  Le  juj^enient  de 
la  Cour  de  Circuit,  dans  le  district  <le  Bedford,  McCoRD,  juge, 
l'st  comme  suit:  "  The  Court,  procecding,  i?i  the  tivst  place,  to 
adjudicate  upon  the  motion  tiled  by  Défendant  on  the  12tli 
(liiy  of  F'ehruary,  18(58,  tonding  to  reject  the  aftidavit  made 
iiiid  filed  by  Plaintif!",  on  the  7th  day  of  May,  18(52,  doth 
graiit  the  motion  for  the  reasons  set  forth  in  the  sunie  ;  and, 
t'urther,  (m  the  merits  :  Considering  that  Plaintifi'  hath  not 
K'gally  proved  the  loss  of  the  pretended  pronn'ssory  note,  or 
an  y  note  upon  which  the  action  was  brought;  and,  further, 
tiiat  the  proof  of  the  contents  and  conditions  set  forth  in  the 
siiid  pretended  note,  are  différent  and  contradictory  to  tliose 
sot  forth  in  Plaintiff's  déclaration,  inasmuch  as,  in  the  latter, 
une  half  was  to  bccome  due  and  jayable  in  September,  18(50, 
whiist  it  is  proved  that  payment  was  to  be  made  in  Novcm- 
bcr,  18(j0,  doth  dismiss  the  [iresent  action,  saving  to  Plaintif!' 
al!  légal  rerourse,  &c." 

MoN'DEF.ET,  Justice,  (llsfientieii te  :  At  ail  times,  the  judgment 
slunild  agrée  with  the  allégations  of  the  déclaration, 
and  those  allégations  which  are  not  to  bc  taken  for 
granled  shcnild  be  borne  (mt  by  the  évidence.  But,  in  a 
case  such  as  the  présent,  the  court  should  strictiy  npply  that 
iule,since  a  good  deal  dépends  on  the  condition  of  the  bargain 
for  the  exchange  of  horses  between  the  parties.  Now,  there  is 
no  évidence  v/iati  ver  oï  ihi'  loss  of  the  n<jte,  Plaintiff's  aHi- 
davit  amounts  to  nothing  in  that  respect,  and  can  make  no 
case  for  him.  The  whole  of  the  évidence  shows  there  was  some 
déception  on  the  part  of  Plaintifi"  in  the  excliange  of  the  horses, 
and  it  may  be  quite  reasf)nable  to  suppo.se,  if  not  to  presuiïie, 
tliat  lie  may  possibly  hold  biick  th«'  note,  in  the  appréhension 
of  its  conti'uts.  As  to  the  identitv  of  the  note,  it  is  to  be  borne 
in  niind  thîit  we  are  not  to  divide  Defendant's  admissions;  lie 
describes  an  obligation  with  conditions  and  paynients  nt 
|ieriods  différent  from  those  allege(l  in  Pliiintill's  déclaration, 
altliough  he  admits  it  was  the  only  one  h(>  liad  with  Plaintif!". 
But,  althoiîgh  there  may  hâve  been  only  one  note,  not  only 
iloes  it  not  follow  that  it  is  f/mt  alleged  by  Plaintif!"  but  the 
very  contrary  nnist  be  pre.sumed,  since  Plaintif!"  lias  no  other 
l'eliîible  évidence  of  the  existence  of  a  note,  than  the  (|ualified 
aiiniission  :  Défendant.  ('/io>ic  Jufféf  eould  not  be  pleaded  nor 
Iliade  oi  c.  I  therefore,  think  the  judgment  of  the  court  below 
right  in  disnn"ssing  Plaintif!"'s  action,  l  do  not  understimd  why 
tlie  court  below  rejected  from  the  record,  on  motion  of  De- 
fendant,  Plaintiff's  alfidavit.  Surely  it  could  not  hâve  been 
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uspd  as  évidence,  it  niust  hâve  been  put  in  merely  (and  I  mny 
say  învtilenierit)  to  obtain  leave  to  prove  by  oral  testiniony, 
the  loss  and  contents  of  the  note.  Hovvever,  this  is  a  matter 
of  very  little  importance,  the  main  considération  is  the  dis- 
missal  of  Plaintifi's  action,  which  I  think  was  justified.  In  my 
opinion,  the  judgment  ahonld  be  affirmed. 

Meredith,  Justice  :  The  note  alleged  in  the  déclaration  is 
a  note  for  $200,  payable  one  half  in  September,  foUowing  the 
date  of  the  note,  the  other  half  in  one  year.  Wliereas  the  note 
proved,  is  a  note  payable,  one  half  in  november  following  the 
date  of  the  note,  and  the  other  half  in  one  year.  There  is  there- 
fore  a  niaterial  différence  between  the  note  as  alleged,  and 
the  note  as  proved.  The  learned  counsel  for  Plaintiff,  admitted 
that  a  judgment  exactly  according  to  the  conclusions  of  the 
déclaration  would  not  be  right,  but  contended  that  we  could 
get  over  the  difficulty  by  not  taking  into  account  the  allé- 
gation in  the  déclaration  causing  the  vsiriunce.  The  rule  on 
this  subject,  as  I  understand  it,  is,  tliat  even  unneccssary 
allégations,  if  descriptive  of  any  niaterial  part  of  a  written 
instrument,  cannot  be  treated  as  surplusage,  and  this  for  the 
reason  that  they  affect  the  identity  of  the  instrument  described. 
It  seems  to  be  thought  that,  beoause  the  législature  hâve,  by 
récent  enactments,  allowe<l  errors,  such  as  the  one  which  lias 
occurred  in  the  présent  case,  to  be  aniended  on  easy  terms,  that, 
therefox'e.  tliose  errors,  even  if  not  aniended,  niay  be  treated 
as  unimportant.  But,  I  think  the  inference  to  be  drawn  froni 
the  récent  législative  provisions  on  this  subject  is,  not  that 
the  aniendnient  of  such  errors  lias  been  tliought  unnecessary, 
but,  on  the  contrary,  that,  being  thought  necessaiy,  it  lias  been 
facilitated.  The  rule  re(|uiring  our  judgments  to  be  seeundam 
idleguta  et  pruhata  is  still  in  fox'ce  :  and,  if  a  pai'ty,  liaving 
the  povver  to  ameiid,  will  not  avail  himself  of  that  privilège, 
lie  must  be  treated  as  if  it  did  not  exist.  It  ha;;  li-.v/ever  been 
said  that  the  error  is  excusable  as  the  note  was  lost  when  the 
déclaration  was  drawn  up.  I  readily  admit  that  the  loss  of 
the  note  may  account  for  tlie  inaccuracy  which  lias  occuri'ed 
in  the  description  of  it  in  the  déclaration,  but  it  does  not  ex- 
cuse Plaintitî  for  refusing  to  aniend,  when  his  attei»tion  was 
drawn  to  the  error  ;  and  hère  it  may  be  observed  that  the 
fact  of  the  note  being  lost,  gives  Défendant  an  additional 
interest  in  having  the  note  correctîy  desci'ibed  in  the  décla- 
ration. Had  Plaintiff  produced  the  note,  it  would  hâve  been 
identified  by  the  initiais  of  the  officer  of  the  Court  ;  and  De- 
fendant,  on  paying  it,  would  hâve  been  entitled  to  hâve  it. 
But,  the  note  being  lost.  Défendant  is  liable  to  pay  on  receiv- 
ing  security  ;  and,  if  sureties,  by  a  bond,  undertake  to  hold 
him  harmless  from  a  note  payable  in  September,  it   may  be 
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contended  tlmt  this  obligation  ought  not  to  be  held  to  extend 
to  a  note  payable  in  November.  Much  stress  has  also  been 
laid  upon  the  tact  that  bût  one  note  was  ever  given  by 
Défendant  to  Plaintit'l:"  ;  and,  therefore,  it  is  said,  there  can 
be  no  difficulty  as  to  the  identity  of  the  note  lost.  The  ans- 
wer  is,  that  the  obligation  of  the  sureties  would  rest  exclu- 
sively  upon  their  bond  and  could  not  be  affected  in  any  way 
liy  the  évidence  in  a  case  in  which  they  were  not  parties.  The 
learned  counsel  who  argued  the  case  before  us  felt,  as  was 
to  hâve  been  expected,  the  difficulty  now  being  considered, 
but  contended  in  ef  fect  that,  although  a  judgment  exactly  ac- 
cording  to  the  déclaration  would  n(.)t  be  right,  y  et,  that  the 
inisdescription  of  the  note  inight  be  treated  as  surplusage,  and 
a  correct  description  given  of  it  in  the  judgment.  But  I  think 
it  more  fitting  that  the  error  should  hâve  been  corrected  upon 
a  motion  of  Plaintiff  to  be  permitted  to  amend  than  by  the 
Court,  without  any  application  from  Plainciff  ;  and  I  further 
think  that  any  costs  or  inconvenience  resulting  from  Plain- 
tiff's  unamended  error  ouglit  to  be  borne  by  him  rather  than 
l»y  his  advert^ary  ;  and,  as  the  judgment  of  the  Superior  Court 
is  in  accordance  with  thèse  views,  I  think  it  ought  to  be  con- 
ttrined. 

DuvAL,  Juge-en-Chef.  Dans  un  cas  semblable,  il  est  permis 
(le  venir  au  secours  de  la  partie.  Ce  n'est  pas  chose  facile  que 
dv  donner  une  description  exacte  d'un  billet  perdu,  surtout 
i|uand  il  t\st  payable  par  versements  différents.  La  Cour  peut 
suppléer  à  l'inexactitude  de  la  deso'iption,  et  mettre  la  vraie 
date  d'un  paiement.parce  que  l'erreur.dans  ce  cas,n'est  pas  ma- 
térielle. Le  Défendeur  n'a  pas  la  moindre  raison  de  craindre 
iin'un  vienne  lui  demander  une  seconde  fois  le  paiement  de  ce 
billet. 

Bad(JLEY,  J.,  said  :  The  facts  are  as  follows  :  The  parties 
Iliade  an  exchange  of  horses,  and  Défendant  agreed  to  pay  the 
l'Iaintiff  !?200  to  boot,  over  and  above  the  exchange.  He  made 
liis  note  dated  at  Nelsonville,  25th  May,  1800,  for  that  sum, 
payable  to  Plaintiff  or  bearer,  one  half  insix  months,  the  other 
lialf  in  twelve  months,  and  delivered  it  to  him.  In  the  following 
August,  during  a  visit  to  Montréal,  Plaintiff"'s  pocket-book, 
containing  the  note  in  question,was  stolen  from  his  pocket,and 
lias  not  since  been  found.  Very  shortly  after  the  occurence. 
Plaintif!'  communicated  his  loss  to  Défendant,  who,  notvvith- 
standing,  acknowledged  his  indebtedne.ss,  and  promised  to  pay 
the  amountof  the  note.  On  the  6th  October  following,  he  paid 
to  Plaintiff  on  account  $31,  and,  on  the  23rd  February,  18(jl, 
lii'  also  paid  a  further  sum  of  $27  on  account,  at  the  same  time, 
roquesting  time  and  indulg(!nce  to  pay  balance  due  on  the 
note.  Having  failed  to  fulfil   his  promise  in  the  time  given, 
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Appellant  sued  Respondent  for  balance,  and  by  his  déclaration 
set  out  his  demand,  and  declared  upon  thc  note  tnade  and 
dated  as  above  stated  for  the  said  sum,  payable  on  half  in 
September  following,  and  the  other  half  in  one  year.  Then 
follow  allégations  of  the  loss  of  the  note,  and  that  it  has  nat 
since  been  found  ;  Defendant's  knowledge  of  the  loss,  and  his 
subséquent  acknowledgnient  of  indebtedness  ;  his  making  to 
Plaintiff  the  two  payments  above  stated  on  account,  and 
requesting  indulgence  to  pay  the  balance  remaining  due  ;  and, 
linally,  Plaîntift"s  offer  of  security  to  guarantec  Défendant 
against  any  demand  for  the  note.  The  défense  was,  Ist,  want 
of  considération,  and  also  fraud  practised  by  Plaintif!  in  obtain- 
ing  the  note  ;  2d,  the  gênerai  issue.  The  first  plea  was  not  sup- 
poi'ted  and  the  issue  rested  thcrefore  upon  the  défense  au 
fond  en  fait.  The  Défendant,  by  his  articulations,  has  admitt- 
ed  that  there  was  no  other  obligation  between  the  parties  save 
the  note  in  question  ;  and  Plaintiff  has  proved  the  existence 
uf  the  note  as  first  mentioned  above,  its  loss,  Defendant's 
acknowledgment  and  subséquent  payments  on  account,  &c.  ; 
but  the  proved  note  differs  from  the  note  declared  upon  in  one 
particular,  that  is  to  say,  by  the  note  proved,  the  first  instal- 
nient  was  payable  in  six  vionths,  whilst,  in  the  déclaration,  it 
is  allcged  payable  in  September  fillo^rinf/.  There  is  no  other 
variance  between  the  note  set  out  and  tlie  note  proved.  The 
right  o^  action  upon  a  lost  note  has  been  doubted,  but  such  a 
doubt  is  unfounded.  The  Appellant  filed  with  his  déclaration 
his  own  afhdavit  of  circunistances,  stating  the  loss,  etc.,  not 
as  évidence  of  course,  nor  could  it  be  taken  as  such,  but  siniply 
as  an  indication  of  his  good  faith,  and  as  laid  down  in  12 
Wendell,  173,  Bland  vh.  Nolan,  where  it  was  held  that  "  ex 
"  necesNitate,  froni  the  necessity  and  hardsliip  of  the  case,  the 
"  courts  allow  a  party  hiinself  to  prove  the  loss  or  destruction 
"  of  a  paper  preliminary  to  the  intioduction  of  secondary 
"  évidence,"  and,  further,"  so  as  to  repel  an  inferenre  of  fran- 
"  dident  dengn  in  the  loss."  In  a  case  recently  decided  by  the 
Court  of  Appeals,  at  its  Québec  sittings,  of  Brown  against  the 
Corpoi'ation  of  Québec,  in  an  action  for  a  lost  city  debenture, 
a  siniilar  atBdavit  inade  by  Plaintiff  was  filed  in  that  case,  and 
was  allowed  to  stand  without  rejection.  Upon  the  point  of  the 
proof  of  the  loss  re(juisite  to  be  made,  it  is  laid  down  that 
"  the  holder  of  such  lost  note,  in  an  action  against  the  maker, 
"  is  not  by  law  required  to  give  direct  and  positive  évidence 
"  of  its  loss  or  destruction,  where  he  has  not  produced  the  note 
"  on  trial,  although  it  isoverdue.  It  is  sufficient  if  he  give  such 
"  ])roof  as  shows  that  the  note  cannot  be  found,  or  if  destroyed, 
"  that  Défendant  cannot  afterwards  be  conipelled  to  pny  the 
"  amount  to  a  bonajide  holder;  but,  in  either  case,  the  holder 
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■  iimst  give  an  indemnity  to  the  maker."  8  Conn.,  431.  The 
l'Irtiiitifi  has  sufficiently  proved  the  existence  of  the  note  and 
its  loss,  and  Défendant  admits  this  note  in  question  to  hâve 
hcen  the  only  obligation  between  them.  The  sole  remaining 
point  is  upon  the  variance.  Now,  it  must  be  remembered  that 
the  suit  is  between  the  original  parties  (the  payée  and  the 
nmker)  of  the  lost  note  declared  upon,  although  incorrectly  in 
une  particular,  and  long  after  the  entire  full  terni  of  its  payment 
liad  expired,  and,  moreover,  long  after  the  expiration  of  the 
(K'iay  for  the  payment  of  the  balance  of  the  money  stated  in  the 
note,  accorded  by  the  payée  to  the  maker  upon  the  particular 
ic'(|Uost  rnade  to  hini  by  the  latter.  The  real  question  between 
then\  is,  can  Défendant  be  prejudiced  in  any  way  either  by  at 
once  amending  the  allégation,  under  order  of  the  court,  or  by 
(loHcribing  the  correct  note  in  the  judgment  for  the  purposes 
of  Defendant's  indemnity  ?  But,  inoreo\  er,  the  variance  is  not 
luatorial,  and  Byles  says,  "  that  the  amending  power  is  exei- 
"  cised  so  liberally  and  beneficially  as  to  cure  most  instances 
"  of  variances  in  actions  or  notes  and  bills.  In  a  case  before 
Lord  Tenterden,  the  Chief  Justice  said,"  the  object  of  the  act 
"  of  Parlianient  was  to  prevent  a  failure  of  justice  froni  acci- 
"  dental  errors,  etc.  In  England,  variances  of  ail  kinds  are 
"  corrocted  and  amended,  as  in  the  amount  stated  of  a  note  or 
"  bill,  Sdndcrson  vs.  Piper,  7  Dowl,  p.  32,  or  in  the  date  and 
"  tiio  time  it  had  to  run  (as  in  this  case)   Beckett  et  (il.  vs. 
"  (Sutfon,  10  Law  J.  1  ;  Bentzinf/  vs.  Scott,  4  Car.  and  P.  24; 
"  or,  in  the  nanie  of  the  payée,  Parkes  vs.  Edge,  1  Cr.  M.,  42Î). 
"  The  Judge  at  the  trial  orders  the  record  to  be  amended,  and 
"  the  only  question  is,  can  the  Défendant  be  prejudiced  in  any 
"  way  ?  Now  by  our  own  Statute  the  Court  may  in  its  dùscre- 
"  tion  at  any  time  before  the  judgment  allow  any  pleadingsto 
"  lie  amended  so  as  tt)  agrée  with  the  fact  found."  The  amend- 
iiunt  could    not   possibly  be  refused   to  Plaintiff  under  the 
Statute,  and   it  is  not  oasy  to  doubt  that,  as  between  the  ori- 
<,nnal  parties  to  the  note,  and  who  are  th-     nly  parties  to  this 
suit,  wherein  Défendant  has  not  pleaded  specially  against  the 
inaking  of  the  note,  or  its  tinies  of  payment,  as  alleged,  and 
lias  specially  admitted  that  there  was  no  other  obligation 
liL'tween  them,  it  would  seem  impossible  for  the  court  to  deny 
tliat  the  note  proved  is  indeed  and  in  efFect  the  note  alleged, 
iiotwithstanding  the  accidentai  error  in  the  alleged  time  of 
l)!iyment.  It  would  seem  clcar  that  the  amending  power  when 
txorcised  in  or  applied  to  such  case.?  as  this,  puts  aside  the 
strictne.ss  of  the  old  rule  of  the  (dlegata  and  probata  concurr- 
iiig,  because  taking  the  allegata  as  they  stand,  y  et  after  con- 
tiiulictory  or  differing  probata,  the  amending  power  actually 
Hubstitutes  other  allegata  in  the  place  of  the  original,  and 
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thereby  makes  the  corrected  or  araended  alle(jafa  to  be  secun- 
ditm  probata,  but  not  vice  vertiu.  Now,  as  this  power  of 
amendment  is  not  only  a  sti  tutory  benefit,  but  also  a  légal 
practice  to  prevent  a  failure  of  justice,  which  would  enaue 
from  supporting  uierely  formai  objections  made  not  to  sub- 
serve the  actual  righta  of  parties,  or  to  protect  them  from  pré- 
judice ;  the  court  should  not  therefore  be  prevented,  especially 
under  the  proved  circumstances  and  admissions,  and  the 
manifest  bad  faith  of  Défendants  contestation,  from  main- 
taining  the  action,  under  the  indemnity  ofFered,  by  Plaintiff 
giving  full  security  therefor,  which  is  the  only  rightful  and 
légal  privilège  to  which  Défendant  could  be  entitled,  and  by 
stating  the  note  cori  'ctly,  in  its  judgment,  and  ordering  the 
indemnity  bond  to  be  made  in  conformity  therewith.  The 
judgment  of  the  Superior  Court  dismissing  Plaintiff  s  action 
on  the  grounds  therein  stated  should  not  be  sustained  and 
should  be  reversed. 

The  foUowing  was  the  judgment  of  the  Court  of  Appeals  : 
"  The  Court,  considering  that  the  lost  note,  declared  upon  by 
Appellant,  has  been  sufficiently  identified  with  the  note  prov- 
ed in  évidence  to  hâve  been  made  by  Respondent  to  Appel- 
'':»t,  or  bearer,  for  $200,  bearing  date  at  Nelsonville,  on  the 
iôt],  cîay  of  May,  1860,  and  payable  with  interest  ;  conside- 
ring that  the  variance  between  the  allégations  of  the  time  of 
payment  thereof,  in  the  déclaration  set  out  as  "  $100  in  the 
"  nionth  of  September  then  next,  and  $100  in  one  year  from 
"  the  date  of  said  note,"  and  the  proof  thereof,  in  the  évidence 
adduced,  "  of  one  half  of  the  siim  of  $200,  in  the  said  note 
"  mentioned,  being  payable  in  six  months,  and  the  other  half 
"  in  twelve  months  from  the  date  thereof,"  is  not  material, 
and  has  been  covered  by  Respondent's  acknowledgment  of 
the  note  since  bis  knowledge  of  the  loss  thereof,  and  that  the 
note  was  the  only  note  between  the  parties  ;  considering  that 
the  loss  of  the  note  has  been  sufficiently  established,  and  that 
Appellant  had  a  right  to  demand  and  bave  payment  of  the 
balance  of  the  note,  with  interest  thereon  as  claimed  by  him, 
upon  his  giving  to  Respondent  good  and  sufficient  security 
against  any  claims  against  him  for  payment  of  the  note,  or 
any  part  thereof  ;  considering  that,  in  the  judgment  of  the 
Circuit  Court  for  the  district  of  Bedford,  rendered  on  the 
24th  day  of  February,  1863,  rejecting  Appellant 's  affidavit, 
and  dismissing  his  action,  there  is  error,  this  court,  proceeding 
to  render  the  judgment,  which  the  Circuit  Court  should  bave 
rendered,  doth  condemn  Respondent  to  pay  and  satisfy  to 
Appellant  the  sum  of  $143.60  demanded  being  the  balance  of 
the  note,  dated  at  Nelsonville  on  25th  May,  1860,  made  by 
James  Ruiter,  and  payable  to  John  Carden,  or  bearer,   for 
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S200,  oiie  half  whereof  in  six  months,  and  the  other  half  in 
twelve  months  frorn  the  date  thereof,  with  interest  from  the 
25th  day  of  May,  1860,  upon  Appellant  giving  to  Respondent 
good  and  suflicient  security  to  the  satisfaction  of  the  judge  of 
the  said  court,  to  guarantee  Respondent  from  ail  cltjiims  and 
ileiuands  which  may  hereafter  be  made  against  him,for  the  pay- 
ment  of  the  sum  of  money  in  the  said  note  specified,  or  any 
part  thereof,  the  note  in  the  bond  of  security  to  be  described 
as  in  this  judgment  mentioned,  as  to  the  time  of  payment 
thereof,  namely,  one  half  in  six  months,  and  the  other  half  in 
twelve  months,  from  the  date  of  said  note.  (9  J.,  p.  217  et  15 
1).  T.  R  a,  p.  237.) 

A.  and  W.  Robertson,  for  Appellant. 

Cross  and  Lunn,  for  Respondent. 
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DISTRIBUTION  DE  DENIERS  ENTRE  CREANCIERS  AYANT  HYPOTHEQUE 
GENERALE  ET  SPECIALE. 

Cour  Supérieur,  Montréal,  2  avril,  1865. 

Coram  Bertheloï,  J. 

Delagrave  V».  Dessaules,  et  Delagrave,  Opposant,  et  Déné- 
CHAUD,  Opposante,  et  Delagrave,  Contestant. 

Jxigé  :  Que  le  créancier  qui  a  une  hypothèque  spéciale  sur  l'immeuble 
vendu  par  décret,  a  le  droit  de  demander  d'être  colloque  jusqu'à  concur- 
rence du  montant  prélevé,  en  par'lui  donnant  caution  de  rapporter  le 
montant  des  deniers  pour  lesquels  il  sera  ainsi  colloque  dans  le  ca8  où 
les  immeubles,  non  encore  saisis  et  vendus  et  spécialement  hypothéqués 
au  paiement  de  la  créance  de  l'autre  Opposant,  créancier  par  hypothèque 
fiénérale,  seraient  insuffisants  pour  payer  et  satisfaire  la  créance  de  cet 
autre  Opposant.  (1) 

L'Opposant  Dénéchaud  était  colloquée  pour  partie  du  prin- 
cipal d'une  rente  lui  appartenant  en  vertu  d'un  titre  du  13 
novembre,  1810,  et  du  titre  nouvel  du  16  septembre,  1841.  sur 
l'immeuble  saisi  et  vendu.  Le  Demandeur  et  Opposant,  Dela- 
grave, contesta  cette  collocation  et,  de  plus,  l'opposition  de 
l'Opposante  Dénéchaud.en  alléguant  ses  titres  de  créance  hypo- 
thécaire, par  hypothèque  spéciale  sur  l'immeuble  vendu  et  sur 
aucun  autre  ;  tandis  que  l'Opposante  Dénéchaud  n'avait  qu'une 
hypothèque  générale,  en  supposant,  disait-il,  qu'elle  eût  une 
hypothèque  sur  cet  immeuble,  et  que,  l'hypothèque  spéciale 
(ju'elle  avait  sur  les  autres  biens  du  Défendeur  était  beaucoup 
plus  que  suffisante  pour  lui  assurer  le  paiement  de  sa  créance, 

(\)  V.  *rt.  11S«,  aOi24,  -20^5,  2026,  2027  et  2028  C.  C.  «t727  et  730  C.  F.  C. 
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et  Delagrave  concluait  au  renvoi  do  l'opposition,  à  la  rc'^fornm- 
tion  du  rapport  de  col  location, et  aubsidiai  renient  à  ce  (jue.dans 
le  CJX8  où  telles  conclusions  ne  lui  seraient  pas  accordées  en 
entier,  à  ce  qu'il  fût  colloque  au  lieu  et  place  de  l'Opposante 
Dénéchaud,  en  par  lui  donnant  caution  de  rapporter  les  deniers, 
dans  le  cas  où  les  biens  hypothéqiiés  en  faveur  de  l'Opposante 
Dénéchaud  se  trouveraient  insuffisants  pour  payer  intégrale- 
ment sa  créance.La  cour  en  rendant  son  jugeinent.a  cité  la  cause 
de  Laframboise  vs.  Berthelet  et  Lynch  et  ux.,  Opposants,  ci- 
dessous  rapportée  et  la  cause  de  Bahy  vs.  Poth  1er  et  H  eil- 
trenner,  Opposant.  (1)  Le  jugement  est  comme  suit  :  La  cour 


(1)  Montréal,  24  avril  1849,  CoramRoLLANi),  J.  C,  Day,  J.,  S.mitii,  J., 
Lakramboise  et,  al.  vu.  Rkutifklet,  et,  Kkkmck,  Curateur,  <-t  LAKKAMBorsK  cl 
al.,  Opposants,  et  Lynch  et  ux..  Opposants  en  sous  ordre.  Juijé:  (^ue  le  crt-aii- 
cier  il  une  rente  coii8titu»''e  ne  peut  en  demander  le  reniliourseinent  i'i  raison  de 
ce  qu'une  autre  rente  constituée  qui  lui  est  hypothéquée  est  remlioursée  à  son 
débiteur  par  suite  du  décret  forcé  de  la  propriété  sur  laipielle  est  assise  cette 
dernière  rente,  s'il  a  d'ailleurs  d'autres  hypothèques  suffisantes  pour  assurer 
la  prestation  de  sa  l'ente.  La  propriété  de  Frs.  ^ender  ayant  été  ac((ui8c  par  le 
Défendeur  et  ensuite  par  lui  délaissée,  et  ayant  été  vendue  au  décret  sur  le 
curateur  au  délaissement,  les  Demandeurs,  Opposants,  réclamaient,  par  leur 
opposition  à  fin  de  conserver,  le  remboursement  d'une  rente  constituée  assignée 
sur  cette  propriété  et  formant  le  prix  de  la  vente  de  cette  propriété  (pii  avait 
été  faite  par  les  auteurs  des  Demandeurs  à  Frs.  Bender,  en  1815,  en  sorte 
qu'elle  avait  été  créée  iu.  alienat.ioiie  fiiiidi.  l'ar  le  rapport  de  coUocation,  les 
])emandeur8  opposants  furent  colloques  pour  £(i8(i,  0  0  pour  le  capital  et  les 
arrérages  de  cette  rente  constituée.  Patrick  Lynch  et  sa  femme  firent  une 
opposition  en  sons  ordre  de  Laframboise  et  al.,  pour  la  somme  de  £1,208  9 
2,  montant  en  capital  et  arrérages  d'une  l'ente  constituée  due  par  ces 
derniers  aux  Opposants  en  sous  ordre,  par  acte  reçu  le  22  mars,  IH'28, 
Rédoin,  N.  P.  consenti  par  les  Demandeurs,  en  faveur  des  Oppo.sants  en 
sous  ordre,  et  par  lequel  ils  constituèrent  en  leur  faveur  une  rente  annuelle 
de  £60,  en  considération  de  la  somme  de  .£10(H)  qu'ils  avaient  reçue  lurs  du 
contrat.  Par  cet  acte,  plusieurs  immeubles  étaient  hypothéqués  à  la  pres- 
tation de  cette  rente  de  £{Î0.  Laframboise  et  al.,  contestèrent  cette  opposition 
en  sous  ordre,  quant  au  remboursement  du  capital  de  £\,()0{)  seulement,  pour 
les  raisons  suivantes  :  1er,  parce  que  les  Demandeurs  opposants  n'étaient  pas 
en  déconfiture  ;  2me,  pai'ce  que  le  capital  de  cette  rente  n'était  pas  exigible  ; 
3nie,  parce  que  les  Opposants  en  sous  ordre  avaient  d'a\itres  hypothèques  sufli- 
santés  sur  les  immeubles  <}ui  y  étaient  spécialement  désignés.  Lynch  et  iil., 
répondirent  spécialement  que  ce  remboursement  de  la  rente  due  à  Laframboise 
e.t  al.,  par  suite  du  décret,  diminuait  les  sûretés  des  Opposants  en  sous  ordi'e, 
et  avait  pour  effet  d'ouvrir  en  leur  faveur  le  l'ecours  en  remboursement  du 
principal  de  leur  rente  constituée,  et  que  le  fait  qu'il  existait  d'autres  immeubles 
afifeotés  au  paiement  de  leur  rente,  nu  pouvait  pas  être  un  moyen  de  faire  re- 
pousser leur  opposition  en  sous  ordre.  Le  jugement  de  la  cour  fut  rendu  comme 
suit  :  "  La  cour  après  avoir  entendu  lesdits  Demandeurs  et  opposants,  Alexis 
Laframboise  et  Maurice  Alexis  Laframboise  et  Patrick  Lynch  et  Mary  Murphy, 
son  épouse,  Opposants  en  sous  ordre  desdits  Alexis  Laframboise  et  Maurice 
Alexis  Laframboise,  sur  la  contestation  élevée  par  ces  derniers  sur  l'opposition 
en  sous  ordre  desdits  Patrick  Lynch  et  sa  femme,  rejette  la  réponse  en  pre 
mier  lieu  plaidée  par  les  Opposants  en  sous  ordres,  Patrick  Lynch  et  son  épouse, 
et  maintient  la  contestation,  excepté  quant  aux  arrérages  de  la  rente  constituée 
réclamée  par  les  Opposants  en  sous  ordre." 

Dans  la  cause  de  Bahi/  vs.  Pothier,  no  1273,  à  Montréal,  en  1841,  h  la  ('our 
du  Banc  du  Roi,  une  opposition  fut  admise  le  13  noveml)re  1841,  par  l'ykc 
J.  B.  R.,  de  la  part  de  R.  C.  VVeilbrenner  et  nx.,  le  13  novembre  1841,  et  qui 
s'opiKjsaient  à  la  vente  de  certains  innneubles  du  Défendeur,  à  la  poursuite  di' 
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ii|iit'.snv()ir  onteiidu  (Cyrille  Dolaj^ravo  ctJosephto  Rcino  Déii«^- 
cliaud,  tant  sur  la  contestation  Faite  jiar  Dclajjravc  à  l'oppo- 
sition lie  Josi'phte  Reino  Driii^clnui  1,  (pi'au  rapport  de  colloca- 
tion  et  de  distribution.  Consid('>'':iî<t  qu'il  apport  par  la  procé- 
dure, que,  par  acte  du  15  avril,  1S52,  re(;n  devant  ().  Desilets 
et  confrère  notaires,  il  y  a  eu  entre  J.  Bte.  (îerinain,  d'ujie  part, 
alors  propriétaire  en  possession  de  riinmeulile  saisi,  et,  d'autre 
part,  avec  les  divers  co-sei<fneur,  ])ropri(''taires  de  la  seigneurie 
dont  relevait  alors  en  censive  ledit  immeuble,  la  commutation 
d(^  tous  droits  seigneuriaux  sur  icelui  aux  termes  de  la  Mme 
Victoria  ch.  42,  pour  la  considération  de  la  somme  capitale  de 
£755,  restée  affectée  et  hypothéquée  sur  ledit  immeuble,  pour 
la  sûreté  d'une  rente  perpétuelle  de  £51  (5,  ce  (pli  eut  l'effet 
d'en  faire  un  franc  aleu  roturier,  exempt  des  hypothèipies 
invoquées  par  l'Opposante  comme  lui  étant  accjuise  par  suite 
des  actes  du  18  novembre,  l(Sl(),  et  du  IG  septembre,  1H41, 
pour  ne  lui  laisser  l'exercice  de  ces  hypothèques  que  sur  le 
capital  susdit  de  £755,  capital  de  ladite  rente  perpétuelle  ainsi 
(|ue  sur  les  autres  biens  seigneuriaux  affectées  par  les  débiteurs 
•  le  l'Opposante  à  la  sûreté  de  sa  créance  par  les  deux  actes  du 
13  noviMubre,  LSIO,  et  du  l(i  septembre,  1841.  Considérant  que, 
si  ledit  immeuble,  connue  franc  aleu  roturier,  est  aucunement 
aHectr-  et  hypothéqué  à  la  créance  de  l'Opposante,  ce  ne  peut 
être,  que  par  suite  de  l'hypothèque  générale  consentie  par  le- 
dit acte  de  L.  A.  Dessaules,  titre  nouvel  du  13  septembre  1841, 
sui-  tous  ses  biens  alors  présents  et  futurs,  pour  la  sûreté  de  la 
rente  constituée  pour  laquelle  le  titre  nouvel  était  donné  et 
consenti.  Considérant  que  les  droits  que  peut  avoir  l'Oppo.sante 
de  faij-e  valoir  ses  di'oits  et  hypothè(|ues  sur  le  capital  susdit 
de  £755,  représentant  ladite  rente  perpétuelle  consentie  par 
J.  Bte.  St.  Germain,  pour  représenter  les  droits  seigneuriaux 
dont  il  a  obtenu  la  connnutation  par  l'acte  du  15  avril,  1852, 
ne  s'opposent  pas  à  l'exercice  des  droits  de  Delagrave,  tels 
qu'il  les  rt'clanie,et  aux  ofiies  qu'il  faitdans  et  par  ses  moyens 
de  contestation  de  donner  caution  à  l'Opposante,  Considérant 
que  Cyrille  Delagrave  n'a  liypothèque  que  sur  l'immeuble 
vendu  et  dont  le  produit  est  maintenant  devant  cette  Cour, 


la  (Jour 
lar  ]'yke 

1,  et  qui 
rauite  <1'' 


la  l)einaii(lere»so  qui  avait  une  hypothèque  gc^iu'-rale  sur  tous  les  biens  dn  ])é- 
fendetr,  tandis  que  les  Opposants  n'avaient  ([u'une  hypothèque  spéciale  sur 
ccN  ininieuhles  saisis  et  annoncés  en  vente.  Les  Opposants  alléguaient  (jue,  si 
ci's  iniiueuhles  étaient  vendus  avant  (jue  les  fiefs  Delanaudifrre  et  Marie- Anne 
fussent  discutés,  et  qui  pouvaient  rapporter  au  moins  £2(),<I0U,  de  manière  à 
faire  ven<lre  tous  les  biens  immeubles  du  Défendeur  en  même  temps,  les  créan- 
cieis  antérieurs  en  hypotljètjue  générale  les  empêcheraient  et  les  priveraient 
ilu  droit  d'être  payés  sur  les  seuls  immeul)les  affectés  h  leur  hypothèque  ;  en 
sorte  qu'ils  concluaient  à  la  discussion  des  autres  immeubles  du  Défendeur 
iitl'ectés  h  l'hypothèque  générale  de  la  Demanderesse  et  offraient  de  lui  avancer 
les  deniers  nécessaires  à  cette  discussion.  Les  parties  ayant  transigé  sur  leurs 
droits,  cette  opposition  n'eut  pas  de  suite. 
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pour  la  sûreté  et  le  paiement  rie  Ha  créance,  et,  qti'à  ce  titre  de 
créancier  hypothécaire,  par  hypotljèciue  spéciale,  il  a  le  droit 
de  demander  d'être  colloque  pour  et  jusiju  a  concuri'ence  du 
montant  prélevé  en  satisfaction  et  paiement  d«.'s  créances  hy- 

Eothécaires  qu'il  invocjue  en  son  opposition,  en  par  lui  donnant 
onnes  et  suffisantes  cautions  judiciaires  à  l'Opposante  de  lui 
rapporter  le  montant  des  deniers  pour  les(|uels  il  sei'a  collo- 
(|ué,  dans  le  cas  où  les  biens  qui  ont  été  spécialement  hypo- 
théqués à  sa  rente,  tant  en  ca|)ital  qu'arrérages,  par  les  actes 
du  13  novembre,  1810,  et  du  16  septembre,  1841,  seraient 
insuffisants  pour  payer  et  satisfaire  ladite  rente  constituée 
qu'elle  réclame,  tant  en  capital  qu'intérêt,  ainsi  qu'il  l'offre 
dans  et  par  sa  contestation.  La  Cour  ordonne  et  adjuge,  en 
conséquence,  que  le  rapport  de  collocation  soit  amendé  et  ré- 
formé ainsi  que  ci-dessus  prescrit.  (9  J.,  p.  89.) 

DoRiON  et  DoRiON,  Avocats  du  Demandeur  et  Opposant 
Delagrave. 

JoDOiN  et  Lacoste,  Avocats  de  l'Opposante  Dénéchaud. 


HANOAMUS. 


Cour  Supérieure,  St.  Hyacinthe,  5  avril  18G5. 

Coram  Loranger,  J. 

Vital  Pigeon  vs.  La  Corporation  de  la   Parois.se    de 
Saint-Jean  Baptiste,  dans  le  Comté  de  Rouville. 

Jugé  :  lo.  Que  le  lieu  des  séances  du  Conseil  Municipal  ayant  été  fixé 
et  choisi,  de  facto,  dans  un  certain  endroit,  dans  la  mnnicipalit»^,  lors  de 
l'organisation  primitive  du  Conseil,  en  août  1855,  il  n'était  pas  néces- 
saire qu'un  règlement  fut  passé,  pour  déterminer  le  lieu  des  séances  en 
cet  endroit,  et  que  le  lieu,  ainsi  lixé  et  choisi,  était  le  siège  légal  du 
Conseil  depuis  cette  époque.  (1) 

2o.  Que  le  Bureau  du  Secrétaire-Trésorier  du  Conseil  Municipal  est, 
d'après  la  loi,  fixé  au  lieu  des  séances  du  Conseil  Municipal,  sans  qu'il 
soit  nécessaire  de  le  déterminer,  par  règlement  ou  autrement.  (2) 

Cette  action  demandait  l'émanation  d'un  Bref  de  Manda- 
mus,  à  l'effet  d'enjoindre  à  la  Corporation  de  la  paroisse  de 
Saint- Jean-Baptiste  de  fixer, par  un  règlement,  dans  un  en  droit 
quelconque  dans  la  nmnicipalité  de  cette  paroisse,  le  lieu  des 
séances  du  conseil  local  de  cette  paroisse,  et  de  fixer  en  même 
temps  le  lieu  où  devait  se  tenir  le  bureau  du  Secrétaire- 
Trésorier  de  ce   conseil.     L'action  alléguait  que   ce   conseil 

(1)  V.  art.  141  C.  M. 

(2)  V.  art.  171  C.  M. 
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n'avait  jamais  fait  de  règlement  pour  fixer  son  lieu  de 
séances,  et  n'avait  jamais  non  plus  fixé  le  lieu  où  devait 
se  tenir  le  bureau  du  Secrétaire-Trésorier;  le  Demandeur 
alléguait  même  que  le  Secrétaire-Trésorier  tenait  son  bureau 
dans  un  endroit,  dans  la  municipalité,  autre  que  le  lieu  des 
séances  du  conseil,  tandis  que,  d'après  la  loi,  il  était  obligé  de 
tenir  son  bureau  au  lieu  des  séances  du  conseil.  La  Défende- 
resse plaida  qu'elle  avait  un  lieu  de  séances  dans  la  municipa- 
lité et  un  bureau  d'aflTaires  notoirement  connus  ;  que  son  heu 
de  séances  Rvait  été  fixé  il'une  manière  légale,  quoique  le  con- 
seil n'eût  ja.uais  fait  de  règlement  pour  le  fixer  davantage  ; 
(ju'elle  avait  un  lieu  de  séances  et  un  Imreau  d'affaires  légale- 
ment fixés  dans  la  municipalité,  et  que  cette  action  n'avait  été 
prise  que  pour  tracasser  la  Corpoi'ation.  La  Défenderesse 
])rouva  que  le  lieu  où  elle  avait  tenu  ses  séances,  depuis  l'or- 
ganisation des  conseils  municipaux,  en  1855,  était  dans  la 
salle  du  presbytère  de  la  paroisse  de  Saint -Jean-Baptiste,  et 
(ju'elle  n'avait  jamais  changé  de  lieu  de  séances  i\m  était 
notoirement  connu.  Elle  produisit,  de  plus,  une  copie  de  l'avis 
donné  par  le  régistrateur  du  comté  de  Rouville,  lors  de  l'or- 
ganisation des  conseils  municipaux,  en  1855,  fixant  le  lieu  de 
la  première  session  du  conseil  dans  cette  salle  du  presbytère  ; 
et  s'aidant  du  Statut  23  V.,  C.  61,  S.  18  qui  dit:  "  Les  con- 
seillers élus  ou  nonnués  s'assembleront  aux  lieux,  jour  et 
heure  qui  auront  été  fixés  pour  la  tenue  de  la  première  session 
du  conseil,  qui  doit  avoir  lieu  après  leur  élection  ou  nomina- 
tion, et  s'assembleront  à  toutes  les  sessions  subséquentes  du 
conseil  au  même  lieu,  ou  à  tout  autre  lieu  qui  sera  fixé  par  le 
conseil  pour  cette  fin,"  elle  prétendit  que,  puisque  le  Conseil 
n'avait  pas  jugé  à  propos  de  changer  le  lieu  où  il  avait  tenu 
sa  première  session,  c'était  la  loi  elle-même  qui  fixait  le  lieu 
des  séances  du  conseil  dans  cette  salle  du  presbytère,  et  que 
le  conseil  n'avait  pas  besoin  de  passer  de  règlement  pour  faire 
de  cet  endroit  son  lieu  de  séances,  attendu  qu'il  était  aux  j'eux 
de  la  loi  le  seul  lieu  de  séance  légal  tant  qu'il  n'était  pas  changé 
par  le  conseil  ;  que  le  conseil  n'avait  jamais  changé  ni  voulu 
changer  son  lieu  de  séances.  La  Défendei'esse  prétendait,  de 
plus,  quant  au  bureau  du  Secrétaire-Trésorier  que  la  loi  elle- 
même  le  fixait  au  lieu  des  séances  du  conseil  ;  qu'il  n'y  avait 
pas  besoin  de  règlement  pour  le  fixer  en  cet  endn  •'■  ,  et  elle 
prétendait,  conséquemment,  que,  si  le  Secrétaii'e-T  ••  rier  ne 
se  transportait  pas  eff'ectivement  au  lieu  des  séances  du  con- 
seil, c'était  une  désobéissance  à  la  loi,  qui  pouvait  mériter  des- 
titution, si  le  conseil  l'eût  voulu  ;  mais  que  cette  désobéissance  à 
la  loi  ne  pouvait  empêcher  que  le  véritable  bureau  légal  du 
Secrétaire-Trésorier  ne  fût  au  lieu  des  séances  du  conseil,  et 
que,  si  quelques  municipes  avaient  des  taxes  à  payer  ou  autres 
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«Icvoirs  à  remplir  tliiiiH  ledit  biiroau,  leurs  ottVcs  ('•taient  sufll- 
siiiit(!H  si  elles  étiiieiit  faites  au  lieu  «les  s('aiices  <lu  conseil, 
parce  (|Ue  réellement  c'était  le  liui'eau  d'affaires  do  la  Corpora- 
tion, tant  que  le  conseil  n'avait  pas  ju;^é  à  propos  de  lo  clian- 
gei'.  Lo  jiitcenieut  de  la  t.our  est  connue  suit  :  "  La  Cour  con- 
sidérant <iue.  depuis  h;  premier  iu)ftt,  1850,  jus()u'au  jour  de 
l'énuination  du  liref  de,  lîfaiKhunnH  contre  hMjUel  la  Corpora- 
tion l)éfender(^sse  est  a])pelée  à  montrer  caus(f,  les  séances  du 
conseil  local  de  la  municipalité  de  Saint-J  Maptiste  do  Kou- 
ville  ont  toujours  été  tenues  en  la  salle  'resl)ytère  de  la 

paroisse  «le  Saint- Jean-Baptiste  de  Kou  ville,  lieu  fixé  ot  clioisi 
par  le  conseil,  et  notoirement  riH'onnu  comme  tel,  et  (jue,  pcair 
valide"  les<lites  séances  et  les  délibérations  prises  en  icellos,  il 
n'était  pas  nécessaire  qu'un  autre  lieu  oi'i  elles  devaient  so 
tenir  fût  fixé,  ni  que  le  lieu  susdit  ou  elles  ont  été  ainsi  tonnes 
fût  fixé  autrement  qu'il  ne  l'a  été.  Considérant  que  la  (corpo- 
ration n'était  pas  tenue  «le  fixei",  ainsi  que  le  requiert  le 
Demandeur,  un  endi'oit  quelconcjue  où  devait  se  tenir  le  bureau 
du  Sécrétai re-'J'i-ésorii'r  «le  la  pai'oisse  do  St-Jean-Baptiste,  le 
bureau  du  Secrétaire-Trésorier  étant  établi  par  la  loi  au  lieu 
où  se  tienrjent  les  séances  du  conseil.  Considérant  qu'à  rais«)n 
d'aucune  des  causes  énumérées  en  la  requête  libellée,  le  fonc- 
tionnement de  la  loi  ':,;inicipale  en  ladite  paroisse  n'a  été  mis 
en  péril,  ni  «pi'il  n'y  ait  lieu  de  craindre  q»''il  ne  le  soit  k  l'ave- 
nir, et  que,  partant,  le  ])eman«leur  est  s-  i^riefs  :  a  débouté 
et  déboute  le  Demandeur  des  conclusion  i  re(juête,  et  met 

au  néant  le  Bref  de  Maïuhimus."  (J)  J.,  p.  ;>-.) 

BouuriEois  et  Bachaxd,  pour  Deman«leur. 

CiiAONON  et  Skjotte,  poiir  Défenderesse. 


HANDAHnS.-SECRETAffiE-TRESORIER  DU  CONSEIL. 

Couii  Sui'EHIp:uhe,  Montréal,  28  février  18G5. 
Corain  Beuïhelot,  J. 

G  RAVEL  VS.  MaUCOTïE. 

Jnaê :  Qw'wn  \\r\ti\o  mavilomui*  nilrefBé  à  nne  personne  comme  "  8o- 

*'  erétiiirc-trf^Horicr  «le  !ii  Corporution  de  la  paroisse  «le "  est  mil, 

en  autant  «ju'il  n'existe  pas  nii  tel  odieier  publie,  le  titre  K'gal  de  cet 
oflicier  Citant  celui  de  Secrétaire-Trésorier  du  Conseil  municipal  de  la 
paroisse  de (1) 

Un  writ  de  tnandamits  ayant  émané  à  la  poursuite  du 
Denuxndeur  et  ayant  été  adressé  au  Défendeur,  en  (puilité  d».' 

(1)  V.  ait.  142  C.  M. 
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H('ri'(^taire-tn''a()iM('r  «le  In  jxiroiHso  do  St-Antoino,  o«'  «Icrnicr 
pliiida  une  <l(''n<'fi;Htii»ii  j^otiénilc  on  cos  tormos  :  Josoph  N.  Miir- 
cott»',  pour  (lôt't'nsc  au  fond  en  fait,  dit:  (|U(*  tous  los  allô^fUÔH 
coiitcnuf»  en  la  rt;(|U(>te  sont  faux  vt  mal  fondés,  i\\iv  le  lircf  «lu 
'iiKdiihiiaiis  L'st  in'«''jriili(.i- et  a  été  émané  in'é^'ulièrenient  et 
illé;,'al(>nifnt  vt  ledit  Mairotte  dit  qu'il  a  ton  jouis  rempli,  en 
sa  ()ualité  d'otKcier  puMic,  les  devoirs  de  sa  char^'e  suivant  la 
loi,  que  les  conclusions  de  ladite  requête  ne  peuvent  être  acc«)r- 
dées,  et  l'action  des  Demandeurs  doit  être  ndivoyée.  Lors  do 
l'audition  au  mérite,  le  Défendeur  prétendit  (juo  le  writ  de 
}ii(ni(l(i))inf<  (lovait  être  renvoyé,  sur  le  principe  (pi'il  était 
"  secrétaire-trésorier  du  conseil  municipal  de  la  paroisse  de 
"  St-Antoine,"  et  que  c'<>st  en  cette  (pialité  iiu'il  aurait  dû  être 
assiffiié,  et  nue  c'est  là  .^  >eulo  qualité  reconnue  par  la  loi  mu- 
nicipale, et  \l  cita  K  ehap.  24  des  Statuts  Rcifondus  pour  le  Bas- 
Canada,  sec.  12  et  14,  et  spécialement  sec.  20.  Les  Dt  niand(!urs 
répondirent  (|ue  le  Défendeur  ayant  accepté  la  (pialité  qtii  lui 
était  donnée  dans  le  bref  et  ayant  plai<lé  au  mérite,  .sans  exci- 
])er  do  ce  vice  do  désignation,  il  ne  pouvait  plus  soulever  do 
(|Uestion  là-dessus.  Do  plus,  par  la  section  20,  le  léj,dslateur 
n'a  pas  entendu  faire  autre  clio.so  que  d'assigner  à  cet  ofHcier 
le  titre  de  "  sécrétai ro-tré.sorier."  Les  autres  mots  "  du  conseil 
"  iiiunicipal  du  comté  ou  de  la  pui  lisso,"  no  peuvent  pas  être 
considérés  connue  attachés  au  nom  du  "  secrétaire-trésorier." 
puisque,  dans  les  formules  (pii  font  suite  à  la  loi  et  (|ui  .scmt 
une  partie  même  de  la  loi,  on  ne  prend  aucun  soin  de  le  dési- 
gner ainsi.  En  offect,  au  bas  do  la  fo)"mule  A  et  A  2,  il  doit 
signer  "  .secrétaire-trésorier  de     — —  ;  au  bas  do  la  formule  X, 

il  doit  signer,  "  .secrétaire-trésorier  du  comté  de ;  au  bas 

des  formules  DD  EE  et  KK,  il  doit  signer  "  secrétaire-trésorier 
de  la  municipalité  de  la  paroi.sse  de .  Il  y  a  quelques- 
unes  de  ces  formules  où  il  est  désigné  comme  dans  la  sec.  20, 
mais  ce  n'est  pas  la  majorité.  La  Corporation  recèle  en  elle 
tous  les  éléments  qui  la  composent,  les  ccjnseillers,  le  conseil  et 
les  officiers,  et  il  est  plus  régulier,  quand  il  est  (piestion  d'une 
('orporation  de  la  désigner  par'  le  nom  qui  renferme  le  tout, 
(|ue  par  le  titre  assigné  à  une  do  ses  parties  constituantes. 

HEUTHEf/rr,  Justice  :  Tins  is  n  requête  libellée  complaining 
of  the  socretary-treasurer  of  the  Corporation  of  the  parish  of 
St.-xVntoino,  for  refusing  *^o  give  communication  or  copies  of 
certain  papors  in  his  k(>eping  as  secretary-Troasurer.  I  seo  no- 
thing  whatever  to  justify  Défendant  in  the  course  he  adopted. 
But  thero  is  an  error  in  the  proceedings  w^hich  is  fatal.  The  writ 
is  addroHsed  to  Défendant  as  :  "  secrétaire-trésorier  de  la  Pa- 
roisse de  St-Antoine,"  whereas  by  the  municipal  act  (1)  it  is 

(I)  Cou.  SUit.  L.  C,  cap.  24,  sec.  20. 
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expressly  declared  that  this  ofïicer  "  shall  be  called  the  set-  e- 
tary-treasurer  of  the  municipal  council  of  the  county  "  or 
parish  or  township.  The  requête  will  be  dismissed,  but 
without  costs,  inasmuch  as  the  Défendant  was  clearly  in  the 
wrong. 

La  Cour  :  "  Considérant  que  le  bref  de  mandamus  est 
adressée  à  Joseph  N.  Marcotte,  comme  secrétaire-trésorier  de 
la  corporation  de  la  paroisse  de  St.-Antoine  et  qu  il  n'existe 
pas  tel  officier  public  en  vertu  des  dispositions  légales  du  cha- 
pitre 24  des  Statuts  Refondus  du  Bas-Canada  ou  d'aucune 
autre  loi  ou  statut  du  paya  ;  a  renvoyé  ledit  writ  de  manda- 
mus  et  toute  la  procédure  qui  y  a  donné  lieu,  le  tout  sans 
frais.  (9  J.,  p.  94  et  15  D.  T.  B.  C.p.  244.) 

DoUTRE  et  DouTRE,  avocats  du  Requérant. 

Cartier,  Pominv^lle  et  Betournay,  avocats  du  Défen- 
deur, 


SERVITUDE.— DECRKT. 

Cour  Supérieure,  Montréal,  29  avril  1860. 
Coram  MoNK,  J. 
Lefehvre  vs.  Gosselin. 

Jugé:  lo  Qu'un  droit  d'usage  en  bois  entre  particuliers  est  un  droit 
personnel  et  non  réel. 
2o.  Que  ce  droit  de  coupe  de  bois  est  purgé  par  le  décret. 

Il  s'agit  d'une  action  négatoire  concernant  une  coupe  de  bois 
que  le  Défendeur  prétendait  exercer  sur  la  terre  que  le  De- 
mandeur avait  acquise  au  décret  le  12  août  1863.  Lors  de  la 
vente  de  cette  terre  par  le  shérif,  il  ne  fut  aucunement  ques- 
tion de  cette  coupe  de  bois  que  le  Défendeur  est  venu  faire 
plus  tard,  c'est-à-dire  dans  lef  cours  de  l'hiver  suivant.  Le  Dé- 
fendeur plaida  son  droit  à  une  coupe  de  bois  sur  cette  terre 
résultant  d'anciens  titres  datant  de  1787,  et  prétendit  que 
le  décret  n'avait  plus  l'effet  de  purger  l'exercice  de  ce 
droit  qu'il  alléguait  être  une  servitude  réelle.  Le  Défen- 
deur alléguait  "  que  le  Défendeur,  en  enlevant  (:t  coupant  ce 
"  bois,  qu'il  a  employé  à  se  chauflfer,  et  aussi  de  quoi  faire  des 
"  membres  de  traînes,  n'a  fait  qu'user  du  droit  qu'il  a  de 
"  prendre  pour  son  usage  toutes  espèces  et  autant  de  l)ois  qu'il 
"  juge  à  propos  sur  la  terre   susdite,  servitude  dont  elle   est 

(1)  V.  art.  709  C.  P.  C, 
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"  chargée,  ladite  terre,  au  profit  de  celle  voisine  dans  la  pro- 
'  fondeur  actuellement  possédée  par  le  Défendeur.  Que  ce 
"  droit  lui  a  été  cédé  et  donné  par  ses  auteurs,  Michel  Gosselin 
"  et  son  épouse,  sur  la  terre  qui  lui  a  été  donnée,  suivant  acte 
"  du  11  juillet,  1861,  reçu  devant  F.  Geoffrion,  et  son  confrère, 
"  notaires  publics,  en  la  paroisse  do  Contrecœur,  en  vertu 
"  duquel  acte  il  aurait  été  stipulé  que  le  Défendeur  donataire 
"  aurait  le  droit  de  prendre  du  bois  sur  la  terre  du  nomîné 
"  Pierre  Lefebvre,  laquelle  dernière  terre  est  celle  actuelle- 
"  nient  possédée  par  le  Demandeur.  Que  ce  droit  remonte  à 
"  une  époque  très  ancienne,  savoir  au  28  juin  1787."  Le  Dé- 
fondeur n'alléguait  aucun  enregistrement  de  ses  titres.  Le 
Demandeur  répondit  "  que  par  l'acte  de  vente  en  date  du  6 
"  octobre  1834,  à  Contrecœur  pardevant  Duplcssis,  et  son 
"  confrère,  notaires,  entre  Joseph  Trudeau  et  autres  vendeurs, 
"  d  une  part,  et  Michel  Gosselin  et  son  épouse,  d'autre  part,  ces 
"  derniers  ont  acquis  la  terre  que  possède  actuellement  le  Dé- 
"  f-^'ideur,  en  vertu  de  la  donation  que  Michel  Gosselin  et  S(»n 
'■pouse  (ses  père  et  mère)  lui  en  ont  faite,  le  11  juillet 
"  181)1,  et  lequel  acte  de  donation  est  invoqué  par  le  Défendeur 
"  comme  lui  conférant  un  droit  de  coupe  de  bois  ;  et  en 
"  faisant  acquisition  de  ladite  terre,  Michel  Gosselin  et  son 
"  épouse  n'ont  acquis  aucun  droit  de  coupe  de  bois  quelconque, 
"  et  les  vendeurs,  Joseph  Trudeau  et  consorts,  ne  leur  ont 
"  transmis  ni  cédé,  ni  vendu,  ni  transporté  aucun  droit  de 
"  coupe  de  bois  que  ce  soit,  en  sorte  qu'en  supposant  qu'il  exis- 
"  tait  alors  ou  qu'il  existerait  encore  aucun  droit  de  coupe 
"  <le  bois,  tel  droit  de  coupe  de  bois  ne  résiderait  pas  dans  la 
"  personne  desdits  Michel  Gosselin  et  son  épouse,  ni  dans 
"  celle  du  Défendeur,  et  partant  tel  droit  de  coupe  de  bois 
"  invoqué  par  le  Défendeur  ne  lui  appartient  pas,  et  ne  lui  a 
"  jamais  appartenu  non  plus  qu'à  ses  auteurs  Michel  Gosselin 
"  et  son  épouse.  Que  le  Défendeur  n'a  aucun  droit  de  servitude 
à  exercer  sur  la  terre  du  Demandeur  et  que  la  servitude  invo- 
"  quée  par  le  Défendeur  n'existe  pas,  et  n'a  jamais  existé,  et 
"  que,  d'ailleurs,  la  servitude  ne  saurait  être  exercée  par 
"  le  Défendeur  depuis  la  vente  au  déci-et  de  la  terre  dont 
"  ledit  Demandeur  est  propriétaire  et  en  possession  lequel 
"  décret  a  eu  l'eflfet  de  purger  ladite  terre  de  toute  telle  pré- 
"  tendue  servitude.  Qu'en  conséquence  le  Défendeur  est  mal 
"  fondé  à  prétendre  exercer  un  droit  de  servitude  ou  coupe 
"  de  bois,  vu  surtout  que  le  Défendeur  n'a  jamais  fait  aucune 
'  opposition  à  fin  de  charge  sur  la  terre  lorsqu'elle  fut  vendue 
"  au  décret.  A  l'enquête,  le  Demandeur  prouva  les  voies  de 
"  fait  commises  par  le  Défendeur  ainsi  que  le  montant  des 
"  dommages,  et  le  défendeur  prouva  que  lui  et  ses  auteurs 
"  avaient  exercé  cette  coupe  de  bois  à  différentes  époques  sur 
"  terre  du  Demandeur. 
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LaFrenaye,  pour  le  Demandeur  :  Ce  n'est  pas  une  servitude  qui  passe 
avec  l'héritage.  Les  titres  du  Défendeur  font  voir  que  ce  n'est  qu'un 
droit  d'usage  en  bois  dans  les  bois  d'un  particulier  en  faveur  d'un  autre 

Îarticulier  ;  or  ce  n'est  pas  une  servitude.  Vide  Duranton,  vol.  5,  p.  123. 
>es  droits  d'usage  en  Dois  dans  les  bois  des  particuliers  au  profit 
d'autres  particuliers.  5  Duranton,  pp.  II,  la  cause  de  Michel  Armand  et 
al.,  p.  13  :  "  La  Cour  d'Appel  de  Bourges  s'est  proposée  à  décider  deux 
questions  etc., etc., distinction  entre  losservitudeset  lesdroits  d'usage.etc, 
etc,page  14,  et  que  par  conséquent  les  maximes  et  les  principes  adoptés 
en  matiùre  de  servitudes  ne  sont  pas  applicables  au  droit  d'usage."  Vide 
Merlin,  Rép.,  vo.  usajje  (droit  d')  et  aussi  à  lapage  289,  section  2  et  5.  Ar- 
ticle du  Code  Napoléon  (528.  1  Teulet,  Codes  Annotés,  pp.  159  et  160. 
C'est  un  droit  d'usage  constitué  en  faveur  de  la  personne  et  non  pour 
l'utilité  de  sa  torre.  La  coupe  de  bois  de  chauffage  n'est  à  tout  événe- 
ment (lu'imo  «ervitudo  personnelle, même  lorsque  c'est  un  droit  d'usage 
féodal  ou  communal.  Leyrand,  Coût,  de  Troyes,  p.  2S8,  Titre  10,  Art.  1(58, 
Nos.  34,  35  et  3(5.  Bonhier,  sur  la  Coût,  de  Bourgogne,  p.  704,  Tome  2, 
Chap.  02,  Nos.  20,  27,  28,  29,  30  et  31.  Même  lorsque  la  concession  a  été 
fuite  au  concessionnaire,  .<ies  hoirs  it  descendant  s, a&na  en  rattacher  l'exer- 
cice à  aucune  habitation  particulière  rt  désignée.  Prondhon,  6  vol.i  de 
l'usufruit,  d'usage  etc..  No.  3093.  p.  540  et  p.  544.  Ce  droit  d'usage  est 
donc  bien  différent  du  drbit  de  pacage  dont  il  est  question  en  la  cause 
de  Dorion  et  jRivet,  rapportt'e  au  5  vol.  des  R.  .T.  R.  Q.,  p-  229  et  13 
R,  J.  R.  Q.,  p.  323,  où  il  s'ngissait  d'un  droit  de  pacage  "qui  appartien- 
dra  et  à  leurs  successeurs  et  "ayant  cause  aux  dits  emplace- 
ments." Dans  le  doute  desavoir  quelle  espèce  de 'bois  le  cessionnuire  a 
le  droit  lie  prendre,  lorsque  la  concession  est  faite  en  ternies  généraux, 
c'est  un  droit  d'usage  au  chauffage  seulement,  0  vol.  de  Proudhon, 
de  l'Usufruit,  pp.  540  et  547.  L'on  doit  adopter  ce  qu'il  y  a  do  phis  favo- 
rable à  la  libération,  semper  in  ohscuris  quod  minimum  est  serjuimur.  (5 
Proudhon,  de  l'Usufruit,  p.  547,  Nos.  3101,  p.  550.  Les  Statuts  Refondus 
du  Bas-Canada,  cli.  30,  sec.  27,  parlent  des  servitudes  et  non  des  droit'* 
d'usage.  L'acquéreur,  qui  a  enregistré  son  titre,  ne  peut  être  assujetti 
à  une  servitude  de  coupe  de  bois  imposée  sur  l'héritage  et  dont  le  titre 
n'a  pas  été  enregistré,  nonobstant  la  connaissance  qu'il  pouvait  avoir  de 
cette  servitude.  {Thibault  vs.  Dupré,  C.  S.,  Montréal,  29  septembre  1854, 
Dav,  .t.,  iïMiTii,  J.,  et  C.  MoxnKMiT,  J.,  4  R.  J.  R.  Q.,  p.  387.)  L'action 
négatoi r*- est  une  action  réelle.  Pothier,  Introduc.  Génér.  aux  Coutumes, 
V,h.  4,  Sec.  1,  p.  50. 

La  Cour  déclare  la  terre  mentionnée  et  décrite  en  la  décla- 
ration lilre  et  franche  de  tout  droit  do  coupe  de  bois  en  faveur 
du  Défendeur,  et  fait  défense  à  ce  dernier,  sous  toutes  les 
peines  tie  droit,  et  même  par  corps,  de  ne  plus  troubler  à 
l'avenir  le  Demandeur  dans  la  jouissance  pleine  et  entitM-e  de 
ladite  terre  et  de  tout  le  bois  debout  et  croissant  et  gisant 
sur  icelle,  et  lui  fait  défense,  sous  les  mêmes  peines  de  droit, 
de  ne  pas  toucher  ni  enlever  aucune  partie  du  bois  debout  et 
faisant  sur  ladite  terre.  Et  la  Cour  condamne  le  Défendeur  à 
payca*  au  Demandeur  la  somme  de  cinq  dollars  de  dommages, 
pour  les  causes  et  raisons  mentionnées  en  la  déclaration,  avec 
intérêt,  (f) /.,  p.  95.) 

LaFrenaye  et  Armstrono,  avocats  du  Demandeur. 

C.  et  F.  X.  Archamhault,  avocats  du  Défendeur. 
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JONCTION  DES  CAU8ES.-APPEL. 

Queen's  Bench,  Api'EAL  Side,  Montréal,  9  mars  LS65. 

Boïore    DuvAL,    Chief- Justice,  Aylwin,  Mehedith,  Drum- 
MOND  and  Mondelet,  Justices. 

F(>LEV  et  al.,  Appellants,  and  Tarrati'  et  al.,  Respondents. 

•Ingé  dans  la  Cour  Siip^'rieure  :  Que  la  cour  n'a  aucune  autorité  ou 
juridiction  jxjur  consolider  plusieurs  actions  portées  par  les  inéines 
Demandeurs  contre  les  mêmes  Défendeurs,  sur  des  billets  promissoires 
devenant  dus  à  différentes  époques,  et  sur  lesquels  des  actions  avaient 
tti'  poitées  à  leurs  échéances. 

En  appel  :  1"  Que  la  Cour  de  première  instance  avait  droit  de  consoli- 
der les  causes  pour  raisons  f^ufTisantes. 

2"  Que,  dann  l'espèce,  il  n'avait  été  établi  aucune  cause  suffisante. 

The  action  was  returnable  the  30th  April,  18G4,  to  recover 
tlie  ainount  of  two  prornissory  notes  for  £1,000  sterling  each, 
niade  in  January  1864.  The  Défendants  pleaded  that  they 
had  granted  to  Plaintiffs  eight  prornissory  notes  of  £1,000 
sterling  each,  subject  to  a  correct  settlement  of  the  auiounts 
due  by  the  old  firm  of  Joseph  Tarratt  and  son,  for  goods  sold, 
and,  also,  set  up  an  arrangement,  signed  by  Plaintiffs  by 
which  collatéral  securities  were  acknowledged  as  rfeceived  by 
Plaintiffs  in  notes  and  shares  of  stock  to  the  extent  of  .^70,- 
000,  and  the  notes  of  the  Hrm  of  Lawton  and  Co.,  to  the 
amount  of  $40,34S..*i8,  which  last  notes  Plaintiffs  had  agreed 
to  restore  to  Défendants,  which  they  had  failed  to  do  ;  that, 
uiider  the  terms  of  the  agreement,  Plaintiffs  were  not  eniiiled 
to  sue  Défendants  on  the  eight  notes  without  first  realising 
tlie  collatéral  securities  ;  that  the  notes  were  never  entered  in 
Défendants'  books,  but  were  given  for  the  accommodation  of 
Plaintiffs'  new  firm,  and  that  the  accounts  for  goods  were  to 
be  settled  irrespective  of  the  notes.  The  notes  for  $40,348.38 
were  returned  by  Plaintiffs  before  answering  the  pleas.  Three 
other  actions  were  brought  by  Plaintiffs  upon  the  six  otlier 
notes  of  one  thousand  pounds  sterling  each,  returnable  on 
tlie  7th  April,  9th  May  and  13th  May,  1864.  Before  pleading 
in  any  of  the  cases  Défendants  moved,  on  the  20tli  Heptem- 
licr,  1864,  to  consolidate  the  four  cases,  founded  on  an  affida- 
vit  that  the  union  would  tend  to  save  costs.  On  the  23rd  Sep- 
tcmber,  1804,  the  Court  (Berthelot,  Justice,)  rejected  the 
iii()ti(»n  to  consolidate  the  cases,  on  the  ground  that  sufficient 
cause;  had  not  been  shewn  in  the  attidavit.  The  pleas  to  the 
tour  actions  were  filed  October  3rd  and  12th,  1864,  and,  on 
the  2nd  February,  1865,  Plaintiffs  i.ssued  a  Commission  RogU' 
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toire  to  New-York  in  each  of  the  four  cases.  On  the  25th 
February,  1865,  another  motion  was  niade  in  the  Supçrior 
Court  to  join  the  cases,  or  that,  in  any  event,  one  commission 
be  issued  for  the  four  cases,  this  motion  was  founded  on  affi- 
davit,  alleging  the  making  of  the  eight  notes,  ail  of  which 
were  due  ;  that  the  pleas  we»*e  the  same  and  that  much  costs 
would  be  saved  by  uniting  the  said  causes,  adding  :  "  That 
"  the  notes  ail  arose  of  continued  transactions  with  Plaintiffs, 
"  and  their  previous  flrm,  set  forth  in  the  gênerai  account 
"  herewith  tiled  ;  that,  for  the  purpose  of  establishing  the 
"  pleas  in  thèse  cases.  Défendants  will  require  to  examine 
"  witnesses,  and  certain  of  the  Plaintiffs  under  a  Commission 
"  Rogatoire  to  Wolverhampton  in  England  ;  that  it  will  cause 
"  great  expense  if  four  commissions  are  taking,  and  that  ail 
"  the  évidence  to  be  taken,  might  be  taken  under  one  commis- 
"  sion."  On  the  28th  day  of  February,  1865,  the  Court  (Monk, 
Justice)  dismissed  this  motion. 

ROBERTSON,  Q.  C.  :  In  moving  for  an  appeal  from  this  judg- 
ment,  cited  the  following  authorities.  "  The  Plaintiff  was  sued 
on  a  bill,  and,  after  the  action  was  commenced,  another  bill 
jiccepted  by  tlie  same  Défendant,  of  which  Plaintiff  was  the 
holder,  became  dishonored.  The  Plaintiff  brought  a  second 
action  on  that.  The  judge  at  nisi  prius  said  a  judge  in  cham- 
bers  on  application  would  bave  directed  the  two  actions  to 
hâve  been  Consolidated."  (1)  "  If  two  actions  are  pending  at 
one  time  by  the  same  Plaintiff  against  the  same  Défendant, 
for  causes  which  may  be  joined,  and,  particularly,  if  the  De- 
fendant  be  held  to  bail,  the  court  will  compel  the  Plaintiff  to 
consolidate  the  actions."  (2;  "La  jonction  est  ordonnée  par 
jugement,  soit  sur  la  demande  d'une  des  parties  formés  par 
requête  ou  conclusions  signifiées,  ou  d'office  par  le  tribunal, 
sauf  à  disjoindre  ultérieurement  s'il  y  a  lieu."  (3) 

BETHlTNiT,  Q.  C.  :  Contended  that  the  causes  could  not  be 
legally  united,  and,  further,  that  Plair.tiffs  would  be  injured 
and  delayed  unjustly  by  the  union  of  the  causes,  and  he  cited 
the  case  of  Simard  vs.  Perrmdi.  (4) 

DuvAL,  Chief  Justice  :  An  application  bas  been  inade  to 
consolidate  certain  causes.  The  court  below  had  undoubtedly 
power  to  unité  them,  and  this  court  wishes  this  to  be  well 

(1)  PeteiudorfF's  ab.,  vbu  Consolidation  «factions. 

(2)  1  Tid.l,  p.  614. 

(3)  Bioohe,  Dict,,  vbo.  Jonction  d'inutance,  sec.  4. 

(4)  Il  n'y  a  pas  lieu  à  unir  deux  causes  parce  que  la  matière  en  contestation 
en  est  la  même  et  qu'elles  dépendent  toutes  deux  de  la  validité  d'un  testa- 
ment. tSimard  vs.  Perrault,  C  S.,  Montréal,  30  mai  1857,  Day,  J.,  Smit/i,  J., 
et  G.  Mondelef,  J.,  4  R.  J.  R.  Q.,  p.  477. 
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nnderatood.  We  aee  no  suflBcient  cause  for  the  consolidation 
îin<l,  on  this  ground,  the  motion  will  be  rejected. 

MoNDELET,  Justice  :  Stated  that  the  court  had  the  power 
to  consolidate,  but  it  was  a  power  which,  if  exercised,  would 
Icad  to  so  inuch  confusion  that,  in  no  case,  would  he  be  a 
consenting  party  to  such  a  judgment. 

MEREDiTH.Justice  :  Referred  to  a  case  lately  in  appeal  where 
several  seizures  to  revendicate  logs  had  been  taken,  and  the 
cases  had  been  united,  and  a  great  amount  of  costs  thereby 
saved.  In  actions  on  notes,  where  the  debtor  had  himself 
(livided  his  debts,  he  thought  consolidation  should  i*arely  be 
îillowed,  although  he  had  no  doubt  the  court  below  hati 
power  tojoin  causes  on  sufficient  grounds.  Judgtnent  rejecting 
motion.   (15   D.  T.  B.  C,  p.  245  ;  9  J.,  p.  108. 

RoBERTSON,  A.  and  W.,  for  Appellants. 

Bethune,  Q.  C,  for  Respondents. 


INTERROGATOIRES  SUR  FAITS  ET  ARTICLES. 

SuPERiOR  Court,  Montréal,  18th  Septernber,  1865. 
Coram  Berthelot,  J. 

Taruatt  et  al.  vs.  Foley  et  al. 

Hdd  :  That  a  rule  for  Faitx  et  Article»  on  the  Plaintiffs,  who  by  the 
déclaration  and  writ  appear  to  be  résidents  in  a  foreign  country,  cannot 
lio  legally  aerved  at  the  ottice  of  ihe  prothonotary.  (1) 

This  was  a  rule  for  Faits  et  Articles  on  Plaintiffs,  described 
in  the  writ  and  déclaration  as  residing  at  Wolverhampton,  in 
England  ;  the  service  whereof  was  inade  in  the  Prothonotary's 
t>rtiee.  On  Plaintiffs  being  called  on  the  rule,  their  counsel 
(who  happened  accidentally  to  be  in  court)  objected  to  any 
tk'fault  being  entered  against  Plaintiffs,  on  the  ground  that 
no  sufficient  service  had  been  made  of  the  rule. 

RoBERTSON,  Q.  C,  îov  Défendants,  contended  that  the  service 
was  sufficient,  under  tlie  provisions  of  the  section  64  of  chapter 
«3  of  the  Consolidated  Statutes  of  Lower  Canada. 

The  court  held  the  service  insufficient,  and  recorded  the 
t'ollowing  entry  on  the  rule,  "  Plaintiffs  called  no  default 
L'iitered,  the  court  deciding  that  there  has  been  insufficient 
service  of  the  rule  npon  theni."  Rule  discharged.  (11  J.,  p.  139). 

Strachan  Bethune,  Q.  C,  for  Plaintiffs. 

A.  &  W.  RoBERTSON,  for  Défendants. 


(1)  V.  art.  22.3 C.  P.C. 
TOME   XIV. 
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COMMISSION  ROOATOIRE. 

SuPEUiOR  Court,  Montréal,  31st  October,'l<S65. 
Coram  Beuthelot,  J. 
TAKRArr  et  al.  va.  Foley  et  al. 

Ileld  :  That  where  a  v rit  of  commission  rogatoirf  has  hec^n  luUlressed 
to  wx  commipsioners,  of  whom  three  liave  been  iiamed  by  asxvh  party, 
1111(1  tho  writ  directs  tliat  uny  livo  of  the  coininissioiiers  muy  exécute  it, 
tlie  exécution  oftlie  writ  by  twooCthe  Plaintitts'  conuniasioners,  witliout 
explanation  wliy  tlie  others  did  uot  join,  is  sullicient.  (1) 

At  the  final  hearinj^  Défendants  moved  that  the  return  to 
the  cotmnission  royatoire  issued  by  Plaintifls,  be  déclare»! 
insufficient  and  the  évidence  taken  thereunder  be  Het  aside, 
inasniuch  as  the  commission  purported  to  luive  bcen  executed 
by  tvvo  of  Plaintirtk'  commissioners,  without  explanation  or 
certiticate  that  tho  other  commissioners  had  been  in  any  way 
notitied  to  attend  and  had  made  default. 

Per  Curiam  :  The  writ  authorizes  the  exécution  of  the 
writ  by  any  two  of  the  commissioners,  and,  conse(|uently,  the 
exigency  of  the  writ  has  been  fuUy  coniplied  with.  The  motion 
of  l3efen<;lants  is  therefore  rejected.  (11  J.,  p.  140.) 

Strachan  Bethune,  Q.  C,  for  Plaintifls. 

A.  &  W.  RoBERTsoN,  for  Défendants, 


PREU7E.-RESILIATI0N  DE  BAIL. 

Queen's  Bench,  Ai'PEAL  SIDE,  Montréal,  9  mars  1HG5. 

Before  DuvAL,  Chief  Justice,  Aylwin,  Meuedith, 
MoNDELET  and  DuuMMoxD,  Justices. 

Foley,  Appellant,  and  Charles,  Respondent. 

Jugé  :  Dans  la  Cour  Sup<?rieure  :  I"  Que  l'une  des  parties  à  une  action 
ne  pont  Ctre  examinée  comme  témoin,  pour  contredire  un  acte  notarié, 
sans  un  commencement  de  prouve  par  écrit  obtenu  par  l'examen  de 
telle  jjart.e  Hur  interrogatoire.s  sur  faits  et  arlicle».  (2) 

2"  Que  l'infraction  do  la  coiidition  dans  un  bail,  prohibant  la  sous- 
location  des  lieux  loués,  sans  le  consentement  par  écrit  du  locateur,  est 
une  raison  sutiisante  pour  demander  la  résiliation  du  bail.  (H) 

En  Appel:  Que  le  jugement  doit  être  confirmé  sauB  décider  quant 
au  motif  premièrement  énoncé. 

(1)  V.  art.  313  C.  P.  C. 

(•_>)  V.  art.  1233- 12.'M  1245  C.  C.  et  art.  251  C.  P.  C. 

(3)  V.art.  1624  et  Vm  V.  V. 
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The  action  was  brought  in  the  Superior  Court,  Montréal, 
niulcr  tlie  lessors  and  lesseos  act,  setting  up  a  lease  from  Res- 
pondent  to  Appellant,  of  the  24th  Novenil)er,  18()2,  of  a  shop 
iiml  preinises  in  Gi'eat  St  James  Street,  Montréal,  for  tive  years, 
at  a  rent  of  $1,100  per  annuni,  praying  for  a  rescision  of  the 
h  ase,  on  the  ground  that  Appellant  ha<l  sublet  and  transferred 
his  riglit  to  the  leased  premiscs,  without  the  consent  in  writing 
of  llespondent,  contrary   to  an  express  provision  in  the  lease. 
Tlie  Défendant  pleaded  to  the  jurisdiction  of  the  court,  on  the 
yi'ound  tliat  the  action  should  not  hâve  been  brought  under 
tlie  lessors  and  lessees  act,  aiso  an  exception  d  la  forme,  setting 
up  that  only  two  days  had  intervened  between  the  service  and 
the  return  day  of  the  writ,  instead  of  ten  clear  days,  required 
under  the  ordinary  process  of  the  court.  Thèse  pleas  were  dis- 
iiiissed  by  judgnient  of  the  LSth  May,  1864,  Badoley,  Justice. 
To  the  mcrits  of  the  action.  Défendant  pleaded  that  Plaintiff 
could  not  obtain  the  résiliation  of  the  lease,  because  it  was 
well  known  to  hiin  that  Défendant  did  not  loase  the  preinises 
for  hiniself,  butin  conséquence  of  négociations  which  rendered 
it  nocessary  to  provide  accommodation,  in  Great  St.  James 
Street,  for  the  London  and  Colonial  Bank  ;  that  Plaintiff  had 
aifreed  tliat  the  clause  as  to  the  subletting  should  be  waived, 
and  that  it  was  inserted  by  errorin  the  lease  ;  that,  moreover, 
there  was  no  penalty  stipulated  for  the  breach  of  the  clause, 
and  that  the  sublease  being  made  to  a  fit  and  proper  person, 
witliout  any  kind  of  damage,  résiliation  ought  not  tobe  granted  ; 
that  Défendant  was  bound  to  use  the  premises  en  bon  père  de 
/((mille  and  had  done  so.'and  was,  moi'eover,  ready  and  willing 
to  give  valid  security  for  the  delivery  of  the  premises  in  good 
order,  at  the  termination  of  the  lease  ;  that  moreover,  the  pré- 
sent action  was  brought  in  bad  faitii,  and  at  the  instigation 
of  parties  hostile  t<î  Défendant,  who  were  really  Plaintiffs  in 
the  cause.  The  Plaintiff  answered  that  Défendant  is  not  in 
good  faith  ;  that,  previous  to  and  at  the  time  of  the  passing  of 
the  lease,  Défendant  reprosented  himself  to  Plaintiff  as  abanker, 
and  that  he  reciuired  the  house  and  premises  described  in  the 
lease,  for  the  purpose  of  carrying  on  therein  the  business  of 
lianker,  with  others,  with  whom  he  stated  he  was  associated 
for  this  pui'posc  ;  that,  in  conséquence  of  this  représentation, 
IMaintiffs  who  had   previously  let  and  leased   the  premises  to 
Hamon  Beaufield  and  James  Duncan  Gibb,   niei'chant-tailors, 
said  lease  to  take  effect  from  the  first  day  of  May,  and  to  con- 
tirnie  for  several  years,  obtained  their  consent  to  forego  their 
lease,  provided  Défendant  occupied  and  usod  the  building,  for 
and  as  a  bank,  but  not  otherwi.se  ;  that  Plaintiff,  trusting  in 
the    promises    and  assurances  of  Défendant  to  occupy  the 
Kuised  premises  fur  this,  and  ibr  no  other  purpose,  made  and 
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entered  into  t.he  deed  of  loase  in  question."  He  also  set  iip  a 
notarial  notice  to  Défendant  of  tlie  3rd  Mardi,  IHM,  to  tlie 
etfect  that  Plaintiff  would  take  an  action  en  7'ésilialiov,  in 
case  the  premiaes  were  occupied  for  other  tlian  banking  pur- 
poses.  The  évidence  on  behalf  of  PlaintifFs  consiats  of  a  protest 
tiled  with  the  action,  interroffatoriea  mtr  faits  et  (irtides  and 
the  dépositions  of  two  witnesses  to  prove  the  subletting.  On 
tlie  8th  July,  Plaintiff  was  brought  up  as  a  witness  and  a 
question  put,  as  to  whether  there  was,  or  was  not,  an  under- 
standing  that  Défendant  should  hâve  power  to  sublet  the  build- 
ing. The  question  wasobjected  to  by  Plaintiff,  and  the  objection 
was  inaintaincd  (Badgley,  Justice,)  on  the  ground  that  before 
Plaintiff  could  l)e  asked  a  question,  tending  to  prove  an 
agreement,  or  understanding  not  expressed  in  the  lease,  a 
commencement  de  preuve  "par  écrit,  should  hâve  been  first 
obtained  by  faits  et  articles,  previously  served  and  answered 
in  the  ordinary  way.  The  Défendants  enquête  was  therefore 
declared  closed.  On  the  same  day,  a  rule  for  faits  et  articles 
was  served  upon  Plaintiff,  who  answered  on  the  lOth  July, 
and,  on  the  15th  July,  Défendant  moved,  on  the  answers  to 
the  interrogatori(is,  to  be  allowed  to  proceed  with  the  exami- 
nation  of  Plaintiff  as  a  witness,  which  was  allowed.  At  the 
hearing  on  the  merits,  a  motion  was  made  to  revise  the  ruling 
at  enquête  as  to  the  examination  of  Plaintiff.  Judgment  Slst 
July,  1863,  Badgley,  Justice,  rejecting  the  motion  to  revise 
the  ruling  at  enquête,  and  setting  aside  the  lease.  It  was 
from  this  judgment  that  an  appeal  was  instituted.  On  behalf 
of  Appellant  it  was  urged  :  1.  That  the  action  should  bave 
been  brought  for  subletting  to  another  party  than  the  bank, 
and  not  upon  a  breach  of  the  contract  as  alleged  in  the  décla- 
ration. That  the  plea  set  up  the  right  to  sublet  to  a  bank. 
The  answer  to  the  plea,  admitted  this,  as  did  also  Plaintiff's 
protest  which  stated  that  Défendant  should  not  sublet, 
"  except,  however,  to  the  London  and  Colonial  Bank,  an 
"  institution  then  about  to  be  established  in  Montréal,  through 
"  the  agency  of  James  Foley,  one  of  its  directors, /or  ivhick 
"  bank  Foley  did  let  and  lease  the  said  honse  and  premises 
"  although  this  is  not  mentioned  and  stipulated  in  the  lease." 
That  the  same  fact  was  admitted  by  the  examination  of 
Plaintiff  as  a  witness,  and  it  was  therefore  contended  that 
the  breach  should  not  hâve  been  set  up  as  in  the  déclaration, 
b\it  as  for  failing  to  comply  with  the  agreement,  and  ft)r 
subletting  otherwise  than  to  a  bank.  2.  That  the  ruling  of 
the  judge,  to  the  effect  that  in  examining  a  party  to  a  cause, 
orally,  as  a  witness  on  matters  at  issue,  written  interroga- 
turies  must  be  put  to  obtain  a  commencement  de  preuve  par 
écrit,  was  belicved  to  be  the  tirst  ruling  of  the  kind  at  Mon- 
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tiM'iil.  The  statute  merely  said  "  any  partj'  in  a  cause  "  may 
lie  suimiioned  and  exaniined  as  a  witness  by  "  atiy  otlier  party 
in  the  sanie  cause."  Did  this  niean,  as  held  by  the  Itonorable 
jud^'e,  that  a  party  niust  be  exainined  in  the  saine  viode,  and 
Oïdy  to  the  same  extent  an  an  ordinary  xvitne^s,  subject  to  ail 
the  rulcs  of  évidence  affecting  witnesses  ?  Or  niust  not  the 
(jnestions  when  put  orally  to  a  party  in  the  cause  and 
ansAvered  in  writing,  in  the  forni  ot'  a  déposition,  be  held  as 
of  the  sanie  et'fect  and  value  as  answers  to  written  interro- 
gatories  sur  fait»  et  articlen  given  in  the  usual  way.  It  was 
not  denied  tliat  a  breach  of  a  clause  preventing  a  transfei'  had 
been  held  as  surticient  cause  for  setting  aside  a  lease.  Kut  the 
circuiiistances  in  ejxch  case  were  to  be  carefuUy  considered  by 
the  Court,  especially  under  the  old  law  of  France.  By  tluî 
code,  the  résiliation  was  de  rifjueur;  but  notvvithstanding 
this,  Duvergier,  Louage,  No.  877,  said  :  "  Cette  solution  n'est 
"  pas  cependant  tellement  ahsohie  (ju'elle  doive  être  suivie 
"  malgré  la  preuve  d'une  intention  différente  réstdtaat  soit 
"  des  vhuises  du  CONTRAT,  soit  des  circonstances  qxd  Vont 
"  accompajjné."  McKay,  for  Respondent,  contended  that  the 
covenant  in  the  lease  was  not  connninatory,  and  that  it  was 
so  held  as  well  by  the  old  french  jurisprudence,  as  by  the 
Courts  of  the  Province,  and  referred  to  the  case  of  Hunt  vs. 
Joseph  et  al.  {l) 

Drummond,  Justice  :  Held  that  the  clause  forbidding 
subletting  or  a  transfer  of  the  leased  preniises  was  coinniina- 
tory  in  cases  where  the  destination  of  the  leased  preinises  was 
not  changed.  The  clause  was  executory  where  the  lessee 
parted  with  the  whole  preniises,  whether  the  destination  was 
changed  or  not.  In  such  case  the  landlord  had  a  l'ight  to  coni- 
plain.  (2) 

Aylwin,  Justice  :  Thèse  comminatory  clauses  were 
recognized  by  our  law,  and  were  to  be  observed  until  the  law 
was  changed.  As  to  the  case  of  Richard  vs.  The  Fabrique  of 
Québec,  he  wished  it  to  be  well  understood  that  he  had  dis- 
sented  from  that  judgnient,  although  his  dissent  had  not 
heen  entered. 

DiJVAL,  Chief-Justice  :  Itwastheduy  of  Courts  of  Justice 
to  enforce  ail  contracts  npt  fraudulent,  contra  bonos  mores. 
Hère  Respondent  had  a  right  to  clioose  lus  tenant  and  had 
<lone  so,  and  the  lease  was  properly  resiliated.  He  held  that 
contracts  must  be  enforced,  and  that  parties  niust  be  guided 
accordingly,  and  not  trust  to  obtaining  delays  or  niitigations 

(1)  2  R.  .1.  R.  Q  ,  p.  148  et  12  R.  .F.  R.  Q.,  p.  460  ;  Rkhnrd  's.   The  Cnré 
iind  Afanjui/fkrs  ofQiiéhpi;  12  R.  J.  R.  Q.,  p.  469  et  4  R.  J.  R.  Q.,  p.  260. 

(2)  (Jiiyot,  Itép  ,  linil,  p.  .12  ;  Potlner,  Louaiie,  No  189. 
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not  stipulatod  for.  The  old  doctrine  of  coiiuninrttory  clauses 
«licl  not  rt'st  on  sound  reasoning.  He  lield  tliat  tliere  was  more 
reason  in  holding  parties  to  their  contracts,  tlian  in  uiaking 
other  contracta  t'or  them,  niore  especially  in  coinnu>rcial 
inatters,  where  tiuie  was  often  of  the  essi'iice  of  the  contract, 
and  he  should  act  on  that  principlo,  vvhieh  was  being  acted 
upon  more  and  more  by  Courts  of  Justice.  Judginc^nt  con- 
firmed.  (15  D.  T.  B.  C,  p.  24M.) 

RoRERTsoN,  A.  and  W.,  for  Appellant. 

Devlin,  for  Respondent. 

Mc;Kay,  counsel  for  Respondent. 


POURSUITE  DE  LA  CAUTION  CONTRE  LE  DEBITEUR. 

SUPERIOR  Court,  Montréal,  .*îl  décembre  I.S(}4. 
Before  Berthelot,  Justice. 
MoKiNNON,  Plaintiff",  V8.  Cowan,  Défendant. 

Jugé  :  Qu'une  action  par  une  caution  contre  le  principal  ohli^é,  alK'- 
guunt  que  le  Défendeur  avait  fait  défaut  et  avait  néglige  de  payer  pour 
certains  effets  à  l'échéance  de  trois  mois,  ainsi  que  convenu  entre  le 
Défendeur  et  un  tiers,  et  qu'il  était  dû  $750  à  tel  tiers,  ne  sera  pas  ren- 
voyée sur  une  défense  au  fond  en  droit,  la  déclaration  du  Demandeur 
indiquant  une  cause  d'action  suffisante  sans  allégation  de  la  déconfi- 
ture du  Défendeur,  ou  que  le  Demandeur  eût  été  troublé  en  raison  du 
montant  dû.  (1) 

The  Plaintiff  set  up,  in  his  action,  an  agreement  before  no- 
tariés of  the  80th  June,  1862,  whereby  the  New  City  Uas 
Company  of  Montréal  agreed  to  sell,  and  Défendant  to  receive 
and  pay  for,  ail  the  good  coal-tar  the  Company  might  manu- 
facture, for  a  certain  specified  rate,  payable  in  cash,  evory 
three  months,  Défendant  furnishing  the  casks  :  that  Plaintiff 
and  another  person  named  (who  was  alleged  to  hâve  left 
Lower  Canada)  became  sureties  for  Défendant,  who  had 
received  large  quantities  of  tar,  and  was  indel)ted  to  the  Gas 
Company,  on  the  Ist  September,  in  a  balance  of  S750.00  and 
that,  on  the  Ist  December,  other  quantities  of  tar  would 
fall  due,  the  action  being'returned  on  the  17  Novend)er  18G4. 
Conclusions,  first:  That  Défendant  be  condemned  to  pay 
Plaintiff  $750,  unless  he  exhibited  the  compan'ys  receipt 
to  Ist  September  ;  secondly  :  That  he  be  condemned  to  fur- 
nish  to  the  Company  and  to  Plaintiff  another  sui-ety,  within 
a  delay  to  be  given,  and,  in  default  of  so  doing,  that  he  be 

(1)  V.  art.  19r).3C.  C. 


DE   LA    PROVINCE    DE  QTTÉHEC. 


55 


condcinnt'd  to  pay  to  l'Iaintiff  a  furthor  suin  of  S2,000,  to 
i-i'iiiiiiii  in  lieu  ot'  sucli  scciirity  in  l'laintiH*'s  liand,  until 
Dt't'cinlant  shall  hâve  fulHIled  liis  contract.  The  Défendant 
pleiulcd  a  défense  au  fond  en  droit,  on  the  ground  tliat 
tliere  was  no  allégation  oF  Défendant  being  en  déconfiture,  or 
oF  PlaintifTs  Iteing  troiihied,  or  called  upon  to  pay  any  suni  to 
the  (Jas  (Company,  or  that  Défendant  was  iiulehted  to  Plain- 
tiff,  or  that  any  cause  of  action  existed  against  Défendant. 

Hehthki.ot,  .«ustice:  Held  that  Plaintiff  had  shown  a  stiffi- 
cicnt  ground  or  cause  oF  action,  in  setting  up  DeF(U)dant'H 
neglect  and  failure  to  pay  the  (las  Company,  as  agreed  upon 
liy  i\w  contract,  défenne  nu  fond  en  droit  disinissed.  (15  D. 
T.  H.  a,  p.  254.) 

DoiUON  and  DouioN,  for  Plaintiff". 

(•()W.\N,  Q.  C,  for  Défendant. 


PRESCRIPTION  DE  MEUBLES. 

Qi'EEN's  Bencii,  Aim'EAL  Side,  Montréal,  G  décembre  1SG4, 

l^efore  Duval,    Chief-Justice,    Aylwin,  Meredith,  Monde- 
LET  and  Drummond,  Justices. 

PiJNOUET,  Appellant,  and  Kimpton,  Respondent. 

Un  opposant  acheta  des  nienblca  à  nne  vente  judiciaire  et  les  loua 
ponr  un  an  au  Défendeur,  sur  lequel  ils  furent  naisis  panm  do  sen  créan- 
ciers cinq  ans  jiprùis  l'expiration  du  bail. 

J»//^,  dans  la  Cour  do  Circuit:  Qu'une  opposition,  fondée  sur  la  vente 


.iuditiaire  et  le  bail  en  question,  sera  renvoyée,  i)ar  la  raison  qu'il  n' 
avait  aucune  tacite  reconduction  et  parce  (jue,  par  le  laps  de 
Défendeur  devait  être  considéré  comme  propriétaire  des  effets. 


I  n'v 
|)8,  le 


En  appel  :  Que  l'oppo'ition  était  bien  ftmdéo,  on  autant  (ju'il  n'exis- 
tait aucun  titre  transportant  le  droit  de  propriété  de  l'onposant  au  Dé- 
fendeur, non  plus  qu'aucune  possession  de  la  juirt  du  Défendeur  |)our  le 
mettre  à  même  de  devenir  propriétaire  ])ar  la  prescription.  (1) 

On  the  l()tli  October,  18(52,  an  exécution  de  honis  was 
issued  from  the  Circuit  Court,  district  oF  Terreboune,  against 
Duprat,  one  of  the  Défendants,  in  an  action  brought  by  the 
now  Respondent,  as  Plaintiif',  and  an  opposition  was  filed  by 
Appellant,  setting  up  a  purchase  of  the  goods  mad(î  by  him 
at  a  judicial  sale,  in  a  cas<î  of  McFarlane  vs.  Duprat,  and  u 
lease  from  him  to  Duprat,  before  notariés,  of  the  I7th  Sep- 
tember,  185G,  for  one  y  car.  The  judicial  sale,  the  lease  and 
the  identity  of  the  goods  vvere  admitted  by  Plaintift's  answor 
to  opposant's  articulation  of  facts.    Tho  jndgnient  appealed 

(1)  V.  art.  2268  C.  C. 
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from  (leclared  "  tho  oppc/sition  unfomuled,  null  iind  of  no 
etfect,"  the  grouixl,  a.s  sttited  in  Plaintitt's  factum  being  tliat 
there  was  no  tacite  recirtidiw.tlmi  in  tlio  case  of  niovoahleH, 
and  tliat  Duprat  must  be  hold  to  b«  tho  proprietor  of  the 
effects  seizud  in  his  possession.  OuiMKT,  for  Appellant, 
contended  :  Ist.  Tliat  Appellant  niust  bt>  held  to  havo  lH5on 
the  proprietor  of  the  goods  at  i\w  tinie  of  tho  seizure,  his  titic 
under  the  judicial  sale  being  adniitted,  and  there  boing  no 
title  of  any  kind  set  up  or  prov(!d  froin  Appellant  to  Duprat. 
2dly.  That  Duprat  could  not  acquire  property  in  the  ^oods, 
contrary  to  the  lease,  and  that  the  ^ood  faith  under  which 
prescription  of  nioveables  mi^ht  be  ac(|uired  could  not  exist 
in  the  ca.se.  3dly.  That  tacite  recovduction  in  the  case  of 
moveables  existed  so  long  as  the  owner  di<l  not  interfère  to 
claim  theni,  or  to  put  an  end  to  the  lease.  (1)  Ahho'IT,  Q.  ('., 
for  Respondint,  inaintained  :  That  the  subséquent  pos.session 
by  Duprat,  durinj^  more  than  five  years,  was,  in  the  eye  of 
the  law,  a  possession  by  hini  as  proprietor,  and  that  it  suHiced 
to  create  a  presuinption  of  proprietorship,  whieh  had  not  been 
assailed  by  évidence,  and  was  therefore  conclusive. 

Mehedith,  Justice  :  The  controversy  is  as  to  the  ownership 
of  certain  nioveable  effects,  which  Respondent,  as  Plaintiff, 
bas  caused  to  be  seized,  as  belonging  to  one  Duprat,  the  De- 
fendant,  and  which  Appellant,  as  Opposant,  claims  as  belong- 
ing to  him.  The  évidence  establishes  that  Appellant  purchased 
the  effects  at  a  sale  under  exécution  of  Duprat's  ^^oods,  on  the 
29th  day  of  July,  185G,  that  the  effects  were  leased  by  Ap- 
pellant to  Duprat,  on  the  I7th  September,  1856,  for  one  year 
from  the  29th  July,  1856  ;  and  that  Duprat,  the  Défendant, 
remained  in  possession  of  the  effects  from  the  29  July,  1856, 
to  the  seizure  in  this  cause  in  1862.  It  being  thus  e.stablished 
that,  in  1856,  Appellant  was  the  proprietor  of  the  effects  in 

Îuestion,  and  that  they  then  came  into  the  possession  of 
►uprat,  as  lessee  from  Appellant,  it  became  incumbent  upon 
Respondent  to  show  that  the  right  of  ownership  had,  in  sonie 
way  known  to  the  law,  passed  from  Appellant  as  lessor,  to 
the  lessee.  The  Respondent  relies  on  the  fact  that  the  effects, 
upon  the  expiration  of  the  lease,  remained  for  a  period  of  five 
years  in  the  possession  of  Duprat,  the  lcs'"o  But,  it  would 
be  contrary  to  the  plainest  rules  of  1  w  to  iiuiil  that  Duprat, 
who  got  possession  of  the  tliiiK^'  a  lease  from  Appellant, 

and  well  knew  they  belonge^  iii,  could  ar<     ire  any  right 

of  ownership  in  them  by  the       ic  possession  (;i  them  for  five 

(1)  Le  bailleur  peut  à  volonté  résilier  un  bai'  n  louage  de  meubles,  conti- 
nué par  tacite  reconduction,  et  intenter  en  aucun  temps  une  action  en  reven- 
dication des  meubles  ainsi  loués.  (Laurent  et  at.  vb.  Labelk,  C.  S.,  Mont'  'al, 
30  novembre  1861,  B]uitukx.ot,  J.,  5  J.,  p.  333.) 
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Vfiu's.  Tlu!  oiily  tltlo  timt  such  a  po.sHcïHsiou  couM  uffunl  to 
'|)u])nit  ('vc-ri  II  j)r('tt'xt  for  settiii^  up,  is  a  throc  yt'ar.s  prcs- 
i-riptioii;  but,  t'or  that  proscription,  jr<'»><l  t'aitli  is  lioyoïnl  <loulit 
n'(|uisit«!;  "Il  fhivt  pour  cette  preHcrlption  qm'.  le  poHscHxi'.ar 
liixllfu',  d'an  juste  titre  d'oà  h<i  ponneHsion  proi'hle,  et  (ftielle 
suif  (le  bonne  foi."  Duprat  ohtainud  posHo.ssion  of  tlie  nft'ects 
iin<l*!r  a  ieiuso  ;  lie  th(;rt'ïor(^  coul<l  not,  in  good  t'aith,  con«i(ler 
thciii  liis  owii,  antl  tlu-  title  uiidor  which  lit  obtaino»!  tluMii, 
not  only  could  not  assist  him  in  acrjuirinj^  th«  tliinj^s  by  prrs- 
(H'iption,  but  niade  it  iiiipossiblu  t'or  hitn  to  do  ho.  If  it  had 
liccti  cont(;nd»Hl  in  tbis  cause,  as  it  was,  in  effect,  contondcd 
in  Dniiols  and  Ri/iin,  (l)  tbat  tb(!  purcbaser  at  sburiffs  salo 
liad  acquired  tliu  effccts  in  dispute  vvith  nieans  beionginj^  to 
Défendant,  and  tbat  tbo  purcbaser  was,  in  fact,  a  prete-novi 
in  tbe  niatter  ;  tben  an  inferonceto  tbe  préjudice  of  AppLîllant 
iMi<,dit  bave  Ijeen  drawn  from  tbe  fact  of  liis  baving  allowed 
tbe  etiects  to  reinain  in  tbe  possession  of  Défendant  for  a  long 
tinie  witbout  tlie  paynient  of  rent.  But  as  tbe  case  cornes 
l)efore  us,  Appellant  bas  sbewn  a  légal  title  to  tbe  etfects  in 
dispute,  wbereas  Respondent  bas  failed  to  sbovv  tbat  bis 
debtor,  tbe  Défendant,  bas  any  sucb  title.  And  sucb  being 
tlie  case,  T  ani  of  opinion  tbat  tbe  judgnient  of  tbe  court 
IhîIovv,  wbicb  virtually  awards  tbe  effects  to  Défendant,  niust 
be  reversed. 

DUVAL,  Cbief-Justice  :  Tbere  could  be  no  doubt  tbat  Ap- 
pellant liad  a  good  title  to  tbe  effects  seized.  It  was  a  sberitt's 
title  not  iuipeacbed,  but,  on  tbe  contrary,  adniitted. 

DuuMMONl),  Justice  :  How  could  tbe  question  of  tacite  re- 
eonduction  arise  in  tbis  case.  Tbe  Appellant  was  proprietor 


(I)  I),  cmvncier  judiciaire  «le  L,  avilit,  le  5  février  1862,  fait  saisir  les 
nit'ul)les  de  ue  dernier.  R,  i)eau-fr^re  de  L,  lit  opposition,  réelaniant  les 
otlets  saisis  pour  les  avoir  aehett''s  h  une  vente  judiciaire  faite  sur  L  le  2 
novembre  1855  et  les  lui  avoir  ensuite  loués  pour  une  ann<f>e  en  vertu  «l'un 
Itail  notarié  en  date  du  5  novembre  1855.  I)  contesta  l'opposition,  alléguant 
(jue  la  vente  du  2  novembre  1855  avait  été  payée  avec  les  «leniers  de  L  et  «jne 
Il  n'était  pas  un  adjudicataire  réel  et  de  bonne  foi  des  effets  ainsi  vendus. 
Lti '2:i  mai  1862,  la  Cour  Supérieure  (Ha<lj5ley,  .).|  maintint  l'opposition  de 
il,  jugeant  qu'il  était  propriétaire  réel  des  effets  en  (luestitm.  Sur  appel, 
la  (Jour  du  Banc  de  la  Reine  (.'Vyi.win,  J.,  Di'val,  .1.,  Mkreiuth,  .1.,  Mon- 
i>Ki,KT,  J  ,  et  Bkrtiiki.ot,  J.)  a,  le  14  décembre  1862,  infirmé  le  jugement  de 
la  ('(Hir  (le  première  instance,  jugeant  (|ue  I)  avait  prouvé  que,  nonobstant 
l'existence  d'un  l>ail  entre  L  et  R,  l'achat  des  effets  saisis,  à  la  vente  judi- 
ciaire de  1855,  avait  été  fait  par  R  pour  L  et  «|ue,  dans  l'espèce  le  locateur 
ue  faisant  pas  le  commerce  de  louer  des  meubles,  il  ne  pouvait  y  avoir  lieu  ii 
la  tacite  reconduction.     (Dnho'm  et  Ryaii,  11  R.  J.  R.  Q.,  p.  214) 

Vax  louage  iles  meubles  la  tacite  reconductiim  n'a  lieu  que  «i  îo  locateur  est 
commerçant  de  choses  de  la  nature  de  celles  louées  et,  après  l'expiration  du 
l)ail,  le  locataire  d'objets  dont  le  locateur  ne  fait  pas  connneree  en  est  présu- 
mé le  propriétaire.  {Bell  vs.  Rlifiity  tt  al.,  et  Milnf,  Opposant,  C.  S.,  Alont- 
ival,  1er  mars  1859,  Smith,  J.,  7  R.  J.  R.  Q.,  p.  398.) 
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hiinself.  and  claimed  by  opposition  his  own  property  wlûcl» 
shoultl  hâve  been  awarued  him  by  tlie  judgment  appealed  t'rotn. 

Jugement  :  "  Considérant  que,  lors  de  la  saisie  des  meubles 
et  effets  du  Défendeur,  en  vertu  du  writ  d'exécution  émané 
à  la  poursuite  du  Demandeur,  l'Opposant,  Appelant  devant 
cette  cour,  était  propriétaire  en  possession  des  nieubles  et 
effets  par  lui  réclamés  et  avait  droit  d'obtenir  main-levée  de 
la  saisie  d'iceux,  et  que,  dans  le  jugement  prononcé  par  la  Cour 
de  Circuit,  siégeant  à  Sainte-SchoUistique,  le  15  octobre  1863, 
déboutant  l'Appelant  de  son  opposition,  il  y  a  erreur,  cette  cour 
infirme  le  jugement  prononcé  par  la  Cour  de  Circuit  et  ac- 
corde à  l'Appelant  main-levée  de  la  saisie  desdits  meubles  et 
effets."  (15  D.  T.  B.  C,  p.  256.) 

MoREAU,  OuiMET  and  Chapleau,  for  Appellant. 

Abbott,  Q.  C,  for  Respondent. 


RESILIAnON  DE  BAIL  POUR  DEFAUT  DE  PAIENEMT  DU  LOYER. 

Queen's  Bench,  Appeal  Side,  Québec,  13th  December,  1859. 

Before  Sir  L.  H.  LaFontaine,  Baronet,  Chief -Justice, 
Aylwin,  Duval  and  Mondelet,  Justices. 

(^AUY,  Appellant,  and  Johnston,  Respondent. 

Jtigé  :  Que  le  défaut  seul  du  locataire  de  payer  le  loyer  stipulé  est  suf- 
fisant pour  autoriser  le  locateur  &  obtenir  la  rescision  du  contrat  selon 
les  dinnositions  de  l'acte  qui  concerne  les  locateurs  et  les  locataires  (1), 
et  qu'il  n'est  pas  nécessaire  d'alléguer  et  prouver  que  le  locataire  n'a 
pas  garni  les  lieux  de  meubles  suffisants  pour  répondre  du  loyer. 

By  the  déclaration  Respondent  alleged  that  Appellant  was 
indebted  unto  her  in  the  sum  of  $480,  for  the  u.se  and  occupa- 
tion, under  the  Utcite  l'econduetion  of  a  notarial  deed  of  lease 
of  certain  premisus  theroin  mentioned,  and  that  Appellant 
had  neglected  and  refused  to  pay  the  rent.  This  was  the  only 
cause  of  complaint  alleged  against  Appellant,  and  it  was  for 
the  non-payment  of  the  rent  due,  that  she  thereby  prayed 
"  that  Plaintiff  do  recover  and  obain  possession  of  the  house 
"  and  premises  .so  leased,  and  that,  within  three  days  froni 
"  and  af ter  the  signification  of  such  order  upon  Défendant,  hi' 
"  »1>)  (juit,  abandon  and  deliver  up  the  said  house  and  pre- 
"  mises,  that  he  be  adjudged  and  condemned  to  pay  the  sum  of 
"  S480  with  interest,  and  that  the  said  lea«e  be  rescinded." 
To  this    déclaration  Appellant  demurred  on  the  following 

(1)  Con«.  sut.  L.  C,  cap.  40. 
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(Tvonnds  :  Ist."  Because  Plaintiff  prays  that  she  may  recover 
"  iind  «jbtain  possessuni  of  the  house  and  premises,  because 
"  Défendant  hath  neglected  and  still  neglects  and  refuses  to 
"  pay  the  rent,  which  is  not,  by  law,  a  ground  for  recovering 
"  possession  of  the  house  and  premises."  2ndly.  "  Because  Plain- 
"  tiff'  hath  not  alleged  any  sufficient  reuson  for  praying  the 
"  ejectment  of  Défendant  froin  the  house  and  premises."  3rdly. 
"  Because  Plaintiff  prays  that  the  lease  between  her  and 
"  Défendant  be  rescinded,  without  having,  alleged  any  légal 
"  cause  for  such  rescision,  or  shewn  any  right  of  action  to 
"  hâve  the  lease  rescinded  ;  "  ana  4thly."  Because  it  is  only  in 
"  the  cases  provided  for  by  law  that  a  demand  for  rent  can  be 
"  joined  with  the  other  remédies  allowed  by  law,  and  Plaintiff 
"  floes  not  shew  any  cause  of  Jiction  to  authorize  her  in  joining 
"  thereto  a  demand  for  rent."  Issue  having  been  joined  upon 
this  demurrer  it  was  overruled,  inasmuch  as,  undci'  the  18th 
V'ict,  chap.  108,  taking  the  16th  clause  in  connection  with  the 
2nd,  a  landlord  had  a  right  to  éjecta  tenant  from  the  premises 
lot  to  him,  and  to  hâve  the  lease  rescinded,  if  such  tenant 
neglected  to  pay  his  rent.  The  parties  having  gone  to  proof 
niul  been  heard  upon  the  merits,  and  final  jndgment  rendered, 
the  lejise  was  rescinded,  and  Appellant  ordered,"  within  three 
"  clays  of  the  service  upon  him  of  the  présent  judgment,  to 
"  quit,  abandon  and  deliver  up  to  Plaintiff  the  premises  to 
"  him  leased  by  the  Plaintiff;  "  and,  in  default  of  his  so  doing 
"  Défendant  shall  be  ojected  from  the  same  in  due  course  of 
"  bnv;  "  the  considérant  for  such  judgment  being,  that  De- 
"  fendant  bas  fallen  into  arrears  in  the  payment  of  his  rent." 
On  behalf  of  Appellant,  it  was  submitted  that  the  statute 
above  referred  to  did  not  vest  in  the  court  tlie  power  of  res- 
cinding  a  lease,  or  ejecting  a  tenant,  inerely  because  he  had 
fallen  into  arrears  in  the  payment  of  his  rent,  except  in  the 
ca.se  of  "  persons  holding  real  property  by  permission  of  the 
"  proprietor,  without  lea.se,"  which  was  not  the  case  of  Appel- 
huit,  who  held  the  premises  in  question  under  the  tacite  recon- 
duction of  a  notarial  instrument  or  lease  duly  entered  into 
and  executed,  and  the  provisions  of  which  the  Respondent 
liad  fully  admitted  being  binding  upon  the  parties  thereto, 
liy  praying  for  it.«  rescision.  (1)  Tlie  Appellant  referred  to  the 

(1)  Le  §  4  de  la  sec.  2  du  ch.  108  des  statuts  iln  Canada  de  ISriS,  18  Vict., 
(li'i'ivtiiit  que  locateur  ou  propritHrtire  aura  droit  d'action  "  pour  recouvrer 
"  |)()8su»sinn  de  lu  propriété  loui''e  dans  tous  les  cas  quand  il  y  a  une  cause 
"  pour  rescinder  le  hail,  et  lonMiuo  le  locataire  continue  de  demeurer  en  pos- 
"  scHNion  des  lieux  loués  contre  la  volonté  du  propriétaire  ou  locateur  apri's 
"  l'expiration  clu  Imil,  ou  sans  payer  le  loyer  suivant  les  stipulations  du  iMiii 
"  I()i'H(|u'il  existe  un  liail,  ou  suivant  la  Uis  section  du  présent  acte  lormiu'ils 
"  n'existe  iMis  de  bail."  Il  u  été  juué  qu'aux  termes  de  ce  paragraphe  un 
locataire  (jui  ne  doit  qu'un  seul  terme  de  loyer  peut  f'tre  expulsé  des  lieux  loués. 
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18th  Vict.,  cap.  108,  sec.  2,  sub-sec.  4,  and  to  the  16th  sec- 
tion of  the  same  statute  which  is  as  follows  :  "  Persons  holding 
real  property  by  permission  of  the  proprietor,  without.  lease, 
shall  be  held  to  be  lessees  and  bound  to  pay  to  the  proprie- 
tor the  annual  value  of  such  property,  and  their  term  of 
holding  shall  expire  on  the  first  day  of  May  of  each  year,  and 
such  holding  shall  be  treated  for  the  purposes  of  this  act, 
as  an  annual  hiring  or  lease,  subject  to  tacite  reconduction, 
and  ail  rules  of  law  applicable  to  leases,  and  the  person  so 
in  occupation  shall  be  liable  to  ejectment  for  holding  over, 
for  allowing  more  than  three  months'  rent  to  remain  un- 
paid,  or  for  any  of  the  causes  mentioned  in  this  act."  For  Ro- 
spondent,  it  was  contended  that,  under  the  sections  of  tht- 
ISth  Vict.,  cap.  108,  relied  upon  by  Appellant  and  cited  by 
him,  it  was  clearly  shewn  that  the  législature  intended  that 
the  non-payment  of  rent  according  to  the  stipulations  of  tlie 
lease,  should  be  one  of  the  causes  for  it&  rescision. 

JUDGMENT  :  "  The  Court  considering  that,  in  the  judgment 
of  the  Court  belovv  appealed  from,  there  is  no  error,  doth  con- 
firni  the  said  judgment,  &;c."  (15  D.  T.  B.  G.,  p.  260.) 

Sécréta N  and  Dunbar,  for  Appellant. 

HoLT  and  Irvine,  for  Respondent. 


TAXE  GOMTRE  LES  C0URTIER8  A  QUEBEC. 

Recorder's  Court,  Québec,  <S  mai  1865. 

Présent  :  Crémazie,  Recorder. 

The  Mayor,  Counoillors  and  Citizens  of  the  City  of| 
Québec,  Plaintiff,  »'«.  Fisher.  Défendant. 

Jmjé  :  Qu'en  vertu  des  dispositions  de  la  25e  section  du  règlement  ilo  I 
la  Corporation  de  la  oité  «le  Québec,  fait  en  1859,  imposant  une  taxe  sur 
les  courtiers    et  les  sociéiés  de  courtiers,  la  société  seule,  lorsque  telle  | 
société  existe,  est  sujette  à  être  taxée  en  vertu  de  tel  règlement. 

This  suit  was  instituted  before  ihe  Recorder,  to  recover 
from  Défendant,  a  broker  and  money  changer,  the  sum  of 
$40.  the  tax  imposed  V)y  the  2ôth  section  of  the  by-law  of  thei 
Cor})oration  of  Québec,  passed  in  185Î).  The  by-law  is  in  tiie 

{MnrDone/l  ef  ni.  vs.  Colfiii»,  C.  S.,  Montréal,  2  octobre  1858,  (J.  Mondklkt, 
juue,  7  //.  J.  H.  y.,  p  348.) 

I)aii8  Henly  vs.  Lahelli-,  C.  S.,  Montréal,  7  décembre  18.58.  Baimilkv,  juge, 
7  h.  ./.  A'.  Q.,  p.  351,  il  a  été  juaé  qu'un  locataire  uo  peut  être  expulsé  (les 
lieux  loués,  en  vertu  du  paragraphe  ci-dessus  cité,  par  le  motif  qu'il  ne  paie 
pas  son  loyer  couforniément  aux  conditions  du  Imil. 
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t'dllowing  terms;  "  That  an  annual  tax  or  duty  of  ten  pounrîs, 
1)1',  ami  is  hereby  imposed  upon,  and  shall  be  paj'able  yearly 
liy  each  and  every  broker,  or  money  changer,  and  by  each  and 
l'very  person  or  tirni  of  persons  acting  as  brokers  or  money 
changers  in  this  city."  The  Défendant  pleaded  that  lie  was  a 
iiiember  ot  the  firm  of  Fisher  Brothers,  and  was  iniproperly 
(issossed  as  a  broker  doing  business  alone.  That  the  firm  whieh 
(lit!  business  in  both  the  Upper  and  Lower  Town,  had  also 
Iteen  assessed  for  the  same  tax  as  that  now  claimed  from  him 
iiidividually,  and  had  tendered  the  amount  to  the  Corporation 
k'fore  the  suit  then  pending  against  the  firm  for  the  sanie 
cause  was  instituted.  That,  underthe  by-law,  he  was  not  liable 
to  pay  two  taxes  on  the  same  business.  That  the  office  in  St. 
Peter  street  and  that  in  Buade  street,  were  not  separate  con- 
ccriis,  but  branches  of  the  same  finn.  The  facts  being  proved, 
the  following  judgment  was  pronounced  :  "  The  Court,  consi- 
(lerincr  that  it  is  established  that,  at  the  time  of  the  makinsf 
up  of  the  assessment  books  for  St.  Peter's  ward,  for  the  year 
1  (S(j4,  Défendant  carried  on  btisiness  as  a  broker  and  money 
changer,  in  partnership  with  his  brother,  under  the  name  of 
Fisher  Brothers,  in  the  said  ward,  for  which  business  the 
tinn  had  been  taxed  for  th'>t  year,  doth  dismiss  the  présent 
action."  {15  D.  T.  B.C.,  y.  263.) 

Pelletier,  for  Plaintiffs. 

Au.sTiN,  for  Défendant. 


VENTE  HUHICIPALE  D'IMMEUBLES  POUR  TAXES. 

SuPERiOR  CouRT.in  review,  Montréal,  31st  May,  1865. 
Before  Badgley,  Berthelot,  and  Monk,  Ju.stices. 
MoKKiLL,  Plaintiff,  vs.  Heath,  Défendant. 

./w/é  :  Dans  une  action  péi.toire  portée  par  le  Demandeur,  acquéreur 
d'iin  lot  de  terre  A  une  vente  pour  taxes  municipales,  contre  le  Défcn- 
Idcur,  possesseur  dudit  lot. 

I  1''  Qu'un  plaidoyer  alléguant  la  possession  de  la  propriété  en  (piestion 
leii  vertu  d'un  Inllet  de  location  subséquent  au  titre  du  Demandeur,  de  la 
I  Compagnie  des  Terres  de  l'Amérique  Britannique,  sera  maintenu,  le 
plaidoyer  alléguant  aussi  que  la  Compagnie  avait  possédé  ledit  lot  à 
jtitre  de  propriétaire  pendant  plus  de  dix  ans,  et  qu'il  n'était  dû  auiMine 
jtii.\e  sur  ledit  lot  à  l'époque  où  il  avait  été  vendu  pour  taxes,  la  (  om- 
jpannie  les  ayant  toutes  payées  ;  qu'un  rapport  erroné  avait  été  fait  au 
pt'crétaire-Tréflorier  du  comté,  disant  qu'il  était  dû  des  taxes  sur  le  lot 
|en  miestion,  et  de  plus  que  le  Demandeur  avait  obtenu  son  titre  dans 
|lo8  deux  années  accordées  par  l'Acte  Municipal  pour  racheter  tels  lots.(l) 

(I)  V.  art.  1014,  1019  et  1020  C.  M. 
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2"  Que  les  dispositions  du  Stat.  Réf.  du  B.-C,  ch.  24,  sect.  64,  sous- 
sec.  8,  ne  s'appliquent  pas  au  cas  de  demandeurs  cherchant  à  ohtenir 
possession  de  terres  par  eux  achetées  sur  ventes  pour  taxrs,  mais  seulo- 
nient  au  cas  d'adjtidicutaire»  en  possession  de  lots  poursuivis  par  rapport 
à  iceux. 

This  case  weh  brought  up  for  review  from  the  Superioi- 
Court,  at  Sherbrooke,  in  which  judginent  was  rendered  main- 
taining  Plaintiff's  deiiiurrer  to  Dofendant's  first  plea,  and 
disniissing  the  plea,  vvith  costs.  The  Plaintiff  purchased  the  lot 
of  land  in  question,  on  the  (Jth  February,  1800,  at  a  sale  for 
municipal  taxes,  and  obtained  a  deed  from  the  Secretary- 
Treasurer  of  the  Muniôipal  Council  of  the  county  of  Rich- 
mond,  dated  the  I7th  February,  1861,  upon  which  he  insti- 
tuted  a  petitory  action.  Plea  :  That  Défendant  bought  the  lot 
from  the  British  American  Land  Company ,and  held  it  under  a 
location  ticket  dated  the  lOth  April,  1802  ;  that  the  Company 
wei'e  then,  and  had,  for  more  than  ten  years,  Vjeen,  in  posses- 
sion of  the  lot,  as  proprietors,  and  that  Défendant  was  now  in 
possession  ;  that  the  sale  for  taxes  was  illégal  and  void,  no 
taxes  being  due  on  the  lot  at  the  time  of  the  alleged  sale,  the 
Land  C«>mpany  having  paid  ail  taxes  to  the  Secretary  of  the 
Municipal  Council  of  the  township,  and  that  the  lot  had  beeii 
inipropei'ly  returned  to  the  Secretary-Treasurer  of  the  county 
as  having  taxes  due  on  it  ;  and  furthermore,  that  Plaintiff's 
deed  was  obtained  before  the  expiry  of  two  years  from  the 
date  of  the  sale  for  taxes,  contrary  to  the  provision  of  the 
statute  in  that  behalf,  and  was  nuU  and  void  for  that  r-^tioon. 
Conclusion  :  that  Plaintitf's  deed  be  dcclared  null  and  V(  id  and 
the  action  disuïissed.  To  this  plea  a  denmrrer  was  fîled  based 
up«)n  the  foUowing  reasons  :  V  Because  the  validity  of 
Plaintitf's  deed  could  not  be  tested  in  this  action,  in  which 
neither  the  corporation  of  the  township,  nor  the  corporation 
of  the  county  were  parties.  2"  Because  such  deed  coulcl  not  be 
annulled,  or  Plaintiff  dispossessed  until  afterthe  judgment  of 
a  compétent  tribunal  against  the  municipality,  the  Secretary- 
Treasurer  of  which  had  received  the  money,  and  orderingtlu! 
repaymentof  the;  money,  or  declaring  the  sale  null  and  void. 
3"  Tliat  no  such  action  was  alleged  to  hâve  been  brought.  In 
the  Court  of  Review,  Plaintiff  referred  to  the  Con.  Stat.  of  L. 
C,  chap.  24,  sec.  G4,  su b.- sec.  8,  as  maintaininghis  pretensions: 
"  And  whereas  doubts  hâve  arisen  &•*  to  the  mode  of  pro- 
"  ceeditig  which  should  be  adopted  by.  any  person  whose 
"  property  lias  been  illegally  sold  for  taxes  under  tho  provi- 
"  sions  of  the  said  Lower-Canadji  Municipal  and  Road  Act  of 
"  1855,  and  the  Acts  amending  the  same,  it  is  declared  and 
"  enacted,  that  no  purchaser  of  land  was,  or  is,  under  tho 
'•  said  Acts,  or  shall  be   under  this  Act,  Hablc  to  Ih)  dispos- 
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sesscd  of  the  sanie,  until  after  judgment  of  a  compétent 
'•  tribunal  is  or  shall  hâve  been  pronounced  against  the 
"  iiiunicipality  the  secretary-treasurer  of  which  receivcd, 
"  or  waa  entitled  to  received  the  purchase  money,  ordering 
"  such  nmnicipality  to  repay  the  same,  either  with  or  without 
"  damages,  or  dechxring  the  sale  so  niade  null  and  void."  The 
Défendant  contended  that  the  sub-seetion  quoted  had  no 
référence  to  this  case,  but  only  to  cases  where  persons  whose 
])roperty  had  been  illégal ly  sold  for  taxes  fuul  been  disjws- 
w,s.s«/.  In  such  cases,  the  owner  must  sue  the  nmnicipality 
aiid  get  the  deed  declared  null  before  he  could  oust  the  pur- 
elirtser  in  jwssession.  In  the  présent  ciise,  Plaintiff  the  alleged 
purchaser,  had  never  had  possession,  and  the  clause  was  not 
applicable.  The  portions  of  the  plea  which  alleged  that  no 
ta.xes  were  due  and  that  the  lot  had  been  erroneously 
retnrned  as  having  taxes  due  upon  it,  were,  it  was  contended, 
iiiatters  of  proof  which  went  to  the  foundation  of  Plaintiff's 
alleged  title,  and  upon  that  ground  also,  the  judgment  below 
was  unfounded  and  illégal. 

Baikjlev,  J.  :  The  demurrer  was  maintained  in  the  court 
below.  The  Défendant  contended  that  it  was  erroneous  on 
tlie  f«)llowinfr  jjrounds  :  1*^  Because  the  sub-section  of  the 
statute  cited  above  had  no  application  to  the  présent  case.  It 
siiuply  defined  the  mode  of  proceeding  which  would  be  adopt- 
ed  by  a  person  whose  property  haci  been  illegally  sold  for 
taxes,  where  the  purchaser  had  got  actual  possession  and  the 
owner  had  been  dispossessed.  The  choice  of  actions  did  not 
rost  with  Défendant.  He  clearly  had  a  right  to  défend  hiinself 
to  dispute  the  title  of  the  Plaintift,  and  to  show  that  he,  De- 
fendant,  held  the  land  under  a  good  title  ;  2*^  because  on  its 
face  the  Plaintiffs  deed  was  null,  and  Défendant  had  a  riglit 
to  plead  such  nullity  ;  S*'  because  the  Défendants  plea  was  a 
légal  and  valid  defence  to  the  PlaintitTs  action,  and  Défendant 
had  a  right  to  show  that  the  deed  granted  by  the  .secretary- 
treasurerwas  null.  His  honor  thought  the  judgment  should  be 
reversed.  The  secretary-treasurer  had  a  right  to  transfer  only 
th(^  expectancy  of  the  land  after  the  two  yoars  had  elapsed. 
C'ons.  stat.  Lower-C/anada,  ch.  24,  soc.  01,  snl)-sec.  (5,  enacted 
tliat  the  owner  might  redeem  within  two  years,  on  paying 
tlie  price  and  20  per  cent  more. 

M(»NK,  J.  :  Said  the  demurrer  was  quite  untenable.  If  the 
parties  had  gone  to  enquête,  and  the  Défendant  proved  his 
plea,  there  would  be  no  difticulty  as  to  the  fate  of  the 
action.  The  court  should  hâve  ordered  proof. 

Ji'DOMENT  :  "  Considering  that  the  exception  péremptoire 
eu  droit  is  founded  in  law,  notwithstanding  the  reas<ms  in 
the  demurrer  thereto  pleaded  by   Plaintif}',  this  court  doih 


64 


RAPPORTS  JUDICIAIRES   REVISÉS 


revise  and  reverse  the  said  judgment  etc.,  and  doth  reject  the 
said  demurrer,  with  costs."  (15  D.  T.  B.  G.,  p.  408,  et  1  L.  C. 
L.  J.,  p.  27.) 

RiTCHiE  a  id  BoRLASE,  for  riaintiff. 

Sanuorn  and  Bhooks,  for  Défendant. 


EFFETS  TROUVES  DANS  LE  FLEUVE  SAINT-LAUREIIT. 

Circuit  Court,  Montréal,  31.st  May,  18()5. 

Before  Berthelot,  Justice. 

McGniRE,  Plaintiff,  vs.  The  Trinity  House  of  Montréal, 
Défendants,  and  Cunningham,  intervening  party. 

Jugé  :  Que,  dans  le  cas  où  une  ancre  a  été  trouvée  «lans  le  Saint-Lau- 
rent, dans  le  havre  de  Montréal,  par  le  capitaine  d'un  vaisseau,  les  deux 
tiers  du  produit  net  de  la  vente  seront,  pous  les  dispositions  do  la 
2e  Vict.,ch.  12,  adjugés  au  capitaine,  et  l'intervention  des  propriétaires 
du  vaisseau  réclamant  ces  deux  tiers  sera  renvoyée.  (1) 

The  déclaration  set  up  that  about  the  19th  June,  1864, 
Foran,  the  master  of  a  vessel,  found  an  anchor  in  the  harbour 
of  Montréal,  which  he  placed  in  the  hands  of  Défendants,  by 
whom  it  was  sold  ;  and  that,  after  deducting  the  expenses, 
and  one  third  of  the  price  belonging  to  Défendants,  thero 
remained  a  suin  of  $66.45,  belonging  to  the  finder,  for  which 
Plaintiff  sued,  under  a  notarial  transfer  njadc  to  hini  by  Foran. 
The  Défendants  pleaded  that  the  anchor  had  been  placed  in 
their  hands  by  Phillips  &  Conip»iny,  representing  them.selves 
as  acting  for  the  ovvners  of  the  vessel,  and  that  a  claini  for 
the  money  in  question  had  been  made  by  Phillips  &  Company 
and  by  other  persons,  acting  for  the  owners  of  the  vessel, 
that  Défendants,  therefore,  bi'ought  the  money  into  court  and 
s'en  rapportaient  à  justice.  An  intervention  was  filed  on  be- 
half  of  the  owners  of  the  vessel,  claiming  the  moncys  on 
account  of  the  anchor  having  been  found  by  their  agent,  the 
master  of  that  vessel. 

Berthelot,  Justice  :  The  (juestion  raised  is  as  to  whethor 
the  proceeds  of  an  anchor  found  in  the  river  St.  Lawrence 
shall  be  paid  over  to  Plaintif!*,  as  representing  the  master  of 
the  vessel,  or  to  the  intervening  parties  as  owners.  The  statute 
of  1858,  22  Vict.,  ch.  12,  enacts  that  :  "  Every  person  fînding 
"  any  effects  or  thing  in  the  river  i>t.  Lawrence,  or  on  the 

(1)  Ce  statut  est  reproduit  dans  les  Actti  du  Canada  et  (les  prorinrex  non 
ahrwjé»  par  les  ntatiUn  revîtes,  18S7. 
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"  beach  thereof,  or  in  any  part  of  the  ri  vers  runnin^  into  the 
"  same,  within  the  port  of  Montréal,"  shall  give  notice  thereof 
to  the  Trinity  House  of  Montréal,  under  a  penalty,  that,  if 
not  claimed  aa  nientioned  in  the  act,"  the  registrar  and  treas- 
"  urer  of  the  Trinity  House  shall  sell  the  same  publicly,  and, 
•  after  deducting  the  expenses  of  advertising,  sale  or  other- 
"  wise,  two  thiras  of  the  proceeds  of  the  sale  shall  belong  to 
"  the  Jinder,  and  the  remaining  third  to  the  Trinity  House  of 
"  Montréal."  He  held  that,  under  the  act,  the  sum  sought  to 
1)6  recovered  inust  be  paid  to  Plaintiff,  who  was  in  the  rights 
of  the  master,  anJ  not  to  the  intervening  parties,  the  owners 
of  the  ves8el,the  master  could  not  be  held  to  hâve  been  acting 
for  his  owners  in  fishing  up  a  lost  anchor.  He  was  the  tinder 
of  the  anchor  and  entitled  to  the  advantages  given  by  law  to 
the  finder.  Judgment  for  Plaintiff,  intervention  dismissed, 
without  costs.  (15  D.  T.  B.  0.,  p.  411  et  9  /.,  p.  111.) 

CuRRAN,  for  Plaintiff. 

MoNK,  for  Défendant. 

Benjamin,  for  intervening  party. 


PROCES  PAR  JURT.-BIU£T  PR0HI880IRE. 

SuPERioR  Court  Montréal,  25  juin  1865. 
Before  Berthelot,  Justice. 
Davis,  Plaintiff,  vs.  FiTZ,  Défendant. 

Jiigi  :  1"  Que  dans  le  cas  d'une  question  soumise  à  un  jury,  savoir  si  le 
Demandeur  avait  été  coupable  d'aucune  et  de  quelle  né>;ligenceen  n'in- 
formant pas  immédiatement  lu  Défendeurque  le  billet  en  question  dans  la 
ciinse  était  forgé,  et  la  répons»  étant  :  "  Le  Demandeur  a  été  coupable  de 
néfrligcnoe,  "  mais  pas  au  dommage  du  Défendeur,"  que  la  dernière  partie 
(le  la  réponse  ne  sera  pas  rejetée,  le  jury  ayant  droit  de  donner  la  ré- 
lionse  de  lu  manière  qu'elle  avait  été  donnée.  (1) 

'_'"  Que  dans  le  cas  où  un  Demandeur  avait  transmis  de  l'argent  et  un 
nouveau  billet  au  Dt'fendeur  pour  retirer  un  billet  alors  tenu  pur  le  Dé- 
fendeur, qu'il  croyait  être  vrai,  et  ne  notifiant  le  Défendeur  que  dans 
l'espace  de  quatorze  jours  que  le  billet  qui  'ui  avait  été  transmis  par  la 
poHte  était  forgé,  tel  délai  ne  sera  pas  considéré  constituer  une  négli- 
gence de  la  part  du  Demandeur  de  manière  à  l'empêcher  de  recouvrer 
l'ai^^ent  et  le  bdlet,  en  autant  qu'il  y  avait  des  circonstances  qui  démon- 
traient nrgligence  de  la  part  du  Défendeur,  et  notamment  preuve  qu'il 
l'avait,  avant  la  réception  de  l'argent  et  du  l)illet,quele  billet  qu'iltenait 
<''tait  forgé. 

The  action  was  brought  by  Plaintiff,  who  carried  on  busi- 
ness at  Trenton,  in  Upper  Canada,  against  Défendant,  resid- 


(I)  V.  art.  352  et  407  C.  P. 
TOME  XIV. 
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ing  at  Montréal,  to  recover  ba'jk  the  sum  of  $200,  remittcd  to 
Défendant  on  acconnt  of  a  note  thcn  hcld  by  him,  and  sup- 
posed  by  Plaintiff  to  be  a  genuine  note,  and  also  to  recover 
back  a  note  for  $267.08,  transmitted  to  Défendant  to  make 
up  the  amount  of  the  note.  The  case  was  tried  by  a  jury.  The 
following  facts  were  found  by  the  jury  :  l**  The  making  by 
Plaintiff  of  a  promissory  note  date<l  at  Montréal,  2nd  October, 
1863,  in  favor  of  Qemmill,  McDougall  &  Co.,  or  order,  for 
$462.50,  payable  at  Molson's  Bank,  Montréal,  six  months  aftcr 
date,  and  the  delivery  thereof  to  the  payées.  2"  That  Fitz, 
the  Défendant,  received,  in  Deceniber,  froin  Gemmill,  McDou- 
gall &  Co.,  a  note  purporting  to  l»e  nmde  by  PlaintitF  for  a 
like  .sum  of  $462.50,  in  favor  of  Gemmill,  McDougall  &  Co., 
payable  six  months  after  date,  at  the  City  Bank,  Montréal,  as 
collatéral  security  for  an  amount  due  Défendant  by  Gemmill, 
McDougall  &  Co.  S*'  That,  in  the  correspondence  Vjetween  tho 
parties,  Plaintiff  roferred  to  the  genuine  note,  the  Défendant 
to  the  other.  4'''  The  transmission  by  Défendant  to  Plaintiff 
of  the  note,  Plaintiff 's  exhibit  No.  1,  on  receipt  from  tho 
Plaintiff  of  $202,  and  of  anothor  note  for  $267.08.  5"  That 
the  payment  of  $200  and  the  giving  of  the  other  nuto 
were  made  by  Plaintiff  "  under  the  bclief  that  the  said 
"  note  so  held  by  the  Défendant  (Plaintiff's  exhibit  No.  1) 
"  was  the  genuine  note  (jf  the  Plaintiff  by  him  in  this  declara- 
"  tion  first  mentioned,"  (payable  at  Molson's  Bank.)  6"  That 
the  signature  to  the  Plaintiff's  exhibit  No.  1,  was  not  the 
gctniine  signature  of  Plaintiff.  T^  Question.  How  long  did  tho 
Plaintiff  after  tho  receipt  of  the  said  note,  Plaintiff's  exhibit 
No.  1,  retain  the  same  in  his  possession,  before  he  iutimated 
to  the  Défendant  that  the  same  was  not  genuine  ?  Answer. 
About  fourteen  days.  8*^  Was  Plaintiff  guilty  of  any  and 
what  négligence  before  his  intima*  ion  to  Défendant  of  tho 
note,  Plaintiff's  exhibit  No.  1,  being  so  forged  or  counterfeit  ? 
Anawer.  "  The  Plaintif f  was  guilty  of  négligence,  ?>h<  not  to 
"  the  injury  of  the  Défendant"  On  the  21st  Nov.  1864,  tho 
Défendant  moved  that  the  words  in  italics  in  the  answer  to 
tht'  eighth  question  be  struck  out  and  expunged  from  tho 
finding  "  as  being  surplusage,"  "  and  beyond  and  aside  from 
"  the  fact  which  tlie  jury  had  to  find,  and  ultra  petita." 

Behthelot,  Justice,  30th  November,  1864,  held  the  words 
could  not  be  struck  out,  inasmuch  as  the  jury  had  a  right  to 
make  them  form  part  of  their  answer,  and  the  motion  was 
dismissed.  On  Plointiff's  motion  for  judgment  on  the  verdict, 
and  on  Defendant's  motion  for  a  judgment  dismissing  tho 
action,  non  obstante  vcredido: 

Berthelot,  Justice,  held  that  the  only  serious  question  iu 
the  case  was  as  to  whether  the  négligence  on  the  part  of 
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l'iaintiff  was  such  as  to  prevent  him  from  recoverinj^.  He 
had  receivctl  from  Montréal  a  note  which  turned  out  to  be  a 
l'()r<(c<l  one,  but  had  not  notified  Défendant  of  this  until  about 
toiirteen  days  after.  It  appeared  from  the  évidence  of  Plain- 
tiff's  clerk  that  Plaintiff  himself  received  the  letter  from  the 
post-office,  and  that  the  note  was  put  into  a  casti  box  or 
(Iriiwer,  and  that  it  was  the  clerk  who  pointed  out  to  Plain- 
tif I"  tho  discrepancy  in  the  signature.  But  tfiere  was  another 
fiict  which  was  proved  in  the  case,  by  the  witness  Cinq-Mars, 
that  Défendant  knew  before  the  receipt  of  the  money,  that 
tlie  note  then  held  by  him  was  forged.  The  authority  citod 
fruni  Byltis  (1)  laid  <iown  the  principle  that,  where  ttte  fault 
ui-  nej^ligence  did  not  lie  entirely  on  the  party  claiming  to 
recover,  the  action  would  be  sustained.  The  Défendant  had 
taken  the  note  from  the  payées,  it  turned  out  to  be  forged, 
and  he  knew  this  before  he  received  the  moneys  sent  by 
Plaintiff.  The  motion  for  judgment  would  bo  granted  and 
J)ofeiidant's  motion  for  judgment,  non  obatante  veredidu,  dia- 
niisHod.  (15  D.  T.  fi.  a,  p.  413.) 

KosE  and  RlïCHlE,  for  Plaintiff. 

Bedwell,  for  Défendant. 


OBUaAnON.-HANDAT. 

Circuit  Court,  Montréal,  80  juin  1864. 
Before  Berthelot,  Justice. 
Raymond,  Plaintiff.  vs.  Burland,  Défendant. 

Jugé  :  Cîue  le  fait  qu'une  fille  majeure  demande  à  un  médecin  de  vi- 
siter sa  mère  indisposée,  toutes  deux  r^'sidant  ensemble,  n'est  pas  en 
liii-môine  suffisant  pour  établir  aucune  responsabilité  de  la  part  de  la 
tlllo,  les  soins  du  médecin  ayant  Juré  plus  d'un  mois. 

Berthelot,  Justice  :  This  action  is  to  recover  the  amount 
of  a  physician's  bill  and  is  brought  against  Défendant,  an 
unmarried  woman  of  fuU  âge,  for  médecines  furnished  to,  and 
attondances  on  her  mother.  It  is  proved  that  the  motlier  and 
(laughter  lived  together  ;  that  the  daughter  went  for  the  phy- 
sician  when  he  was  first  called,  but  I  cannot,  under  the  cir- 
cuiiistances,  hold  this  as  sufticient  proof  of  her  liability  to  pay 
for  the  médical  attendance  which  extended  over  a  month. 
Tlio  action  is  directed  against  the  wroug  person.  Action  dis- 
niissed  without  costs.  (1.5  D.  T.  B.  G.,  p.  420.) 

Duhamel,  for  Plaintiff 

Devlin  and  Kerr,  for  Défendant. 

(1)  Bylea  ou  Bills,  Nos.  267,  288. 
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OLOTnilEB  DE  UOHE.-IHSPEOTEDR  AGRAIRE. 

Circuit  Court,  Montréal,  80th  Septeinbtr,  1864. 
Betore  Monk,  Justice. 
MuRRAY,  Appellant,  avd  Hurtuhise,  Respondent. 

Jugi'.  lo  Qu'un  inspecteur,  sous  l'acte  d'agriculture,  appelé  à  faire 
l'examen  d'une  clôture  de  ly^ne  entre  voisins,  laquelle  il  d^^clare  insuffi- 
f>ante,  n'a  aucun  droit  de  faire  les  réparations  et  de  porter  une  action  en 
son  propre  nom  contre  la  partie  en  aéfaut,  pour  le  recouvrement  des  frais 
et  dépens.  2°  Qu'il  peut,  s'il  en  est  requis,  autoriser  le  plaignant  à  faire  les 
réparations,  au  nom  duquel  une  action  peut  être  intentée  pour  l««  recou- 
vrement des  frais  et  dépens.  (1  ) 

Monk,  Justice  :  This  in  an  appeal  froni  the  décision  of  two 
magistrales,  under  the  agricultural  act,  (2)  condemning  Appel- 
lant to  pay  four  dollars  to  Respondent,  Joseph  Hurtubise, 
"  Inapector  duly  named  by  the  Municipal  Council,  Parish  of 
Monti'eal,"  for  repairing  a  line  fence  between  Appellant  and 
his  neighbour.  The  décision  of  the  niagistrates  cunnot  be  main- 
tained,  inasmuch  ns  it  was  not  in  the  power  of  the  inapector 
to  bring  the  action  in  his  own  name.  The  laws  directs  the  ins- 
pecter, on  réquisition  of  any  proprietor  or  occupant  of  land, 
to  go  upon  the  spot  and  inspect  the  line  fence,  and  to  order 
the  person  coinplained  of  to  repair  it  under  a  penalty.  If 
the  work  is  not  done,  the  inapector,  if  required  to  do  so,  inay 
authorize  the  complainant  to  do  the  work,  and  the  complainant 
inay  then  recover  the  costs  and  expenses.  (3)  The  judgment 
therefore  must  be  set  aside.  (15  D.  T.  B.  G.,  p.  421.) 

LuNN,  for  Appellant. 

Desève,  for  Respondent. 

(1)  V.  art.  425  61426  0.  M. 

(2)  Cens.  Stat.  of  L.  C.  chap.  26. 

(3)  Cens.  Stat.  L.  C,  cap.  26,  sect.  32,  sub-aect.  6:  "The  inapector,  after 
"  the  expiration  of  the  flelay,  may,  if  required  so  to  do,  authorize  the  com- 
"  plainant  to  perforni  or  cause  to  be  perforined,  the  work,  the  exécution  of 
"  which  he  lias  ordered,  and  such  complainant  alone  shall  be  eutitled  to  reco- 
"  ver  the  costs  of  such  work  and  ail  his  fair  exi^enses,  if  the  person  condonined 
"  to  do  such  work  neglects  or  refuses  to  pay  the  aniount." 
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PREUTE  TE8TIH01IIALE  OOHTRE  UR  EORIT. 

Circuit  Court,  Montréal,  30  mars  18G4. 
Before  Loranoer,  Justice. 
West  et  uL,  PlaintifFs,  V8.  Fleck  et  al..  Défendants. 

Jwjè:  Qu'aucun  témoiKnage  verbal  ne  sera  admis  pour  contrôler,  clian- 
){or  ou  varier  le  reçu  allégué  dans  la  cause,  lequel  doit  être  assimilé  à 
un  contrat  par  écrit,  et  conséqueminent  non  sujet  &  être  changé  par 
preuve  orale.  (I) 

This  was  an  action  on  a  note  dated  31  August,  1863,  inado 
l>y  Défendant  in  favor  of  C.  C.  Snowdon  &  Co.,  for  $109.42, 
payable  3  months  after  date,  and  alleged  to  liave  been  indors- 
ed  to  Plaintiffs.  The  plea  set  up  that  the  note  was  not  trans- 
ferred  to  Plaintiffs  until  after  it  became  due,  and  also  set  up 
the  foUowing  receipt  :  "  Received  fron»  A.  Fleck  his  note 
"  indorsed  by  R.  Cross,  for  SlOO,  at  one  year,  also  one  at  6 
"  months  for  $75,  with  interest,  indorsed  by  R.  Cross,  and  his 
"  note  for  $169.42,  at  3  months.  If  we  can  discount  the  latter 
"  note  we  will  hold  the  same  as  settlement  of  note  due  this 
"  day,  if  not,  it  is  agreed  that  Fleck  pays  in  fifty  dollars  on 
"  account  during  this  week.  Montréal,  31  August,  1863.  Sign- 
"  ed,  C.  C.  Snowdon  &  Co."  The  plea  f  urther  alleged  that  the 
note  sned  for  was  for  the  same  debt  secured  by  the  indorse- 
ments  of  R.  Cross  ;  that  this  note  was  to  be  protected  by 
Snowdon  &  Co.,  when  it  fell  due,  and  was  to  be  renewed 
during  a  yea,r  for  the  accommodation  of  Snowdon  &  Co.,  and 
to  enable  thera  to  get  it  discounted  ;  that  the  receipt  did  not 
einbody  ail  the  terms  agreed  on.  and  that  the  $50  were  not 
to  be  paid,  and  were  not  in  fact  demanded  by  Snowdon  &  Co. 
The  parties  went  to  enquête  and  certain  évidence  was  taken 
under  reserve. 

Loranger,  Justice,  held  that  paroi  évidence  could  not  l)e 
allowed  to  alter  or  vary  a  contract,  in  writing,  and  referred 
to  the  case  of  Fry  vs.  Richelieu  Company  (2).  He  assiinilated 
the  receipt  in  question  to  a  contract,  and,  therefore,  niust 
apply  to  it  the  same  rules  of  évidence  as  to  cases  of  contract. 
Judgment  for  Plaintiffs.  (15  D.  T.  B.  G.,  p.  422.) 

Snowdon  and  Gairdner,  for  Plaintiffs. 

Cross  and  Lunn,  for  Défendants. 


(1)  V.  art.  1234,  c.  C. 

(2)  13  R.  J.  R.  Q.,  p.  470  et  7  R.  J.  R.  Q.,  p.  298. 
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RESPOHSABIUrE  DES  AUBER0I8TE8. 

Circuit  Court,  Montréal,  31  décembre  1S()4. 
Before  Monk,  Justice. 
FiouROOuiN,  Flaintiff,  vs.  HoaAN,  Défendant. 

JuaS  :  Qu'un  hôtelier  est  responsable  envers  un  individu  allant  à  un 
bal  a  son  hAtol,  qui  remet  Ha  rcdin^^oteou  pnktut  à  un  serviteur  dn 
l'IiAtel,  et  nui  reçoit  \4n  billet  ou  numéro  pour  icelui,  la  redingote 
n'ayant  pas  été  remise  sur  pn^sentation  du  billet,  et  nulle  prouve  pro- 
duite do  n^'gligence  de  la  part  du  Demandeur.  (1) 

Monk,  Justice:  This  action  îh  brought  to  recover  froni 
Défendant,  who  keep.s  the  St.  Lawrence  Hall  Hôtel,  in  tlii.s 
city,  ^25,  value  of  an  outer  coat  delivered  to  a  servant,  and 
for  which  a  ticket  or  nuniber  was  given.  The  Plaintiff  having 
got  a  ticket  for  his  coat,  attendcd  a  bail  which  was  a  public 
one  given  by  certain  parties  to  the  delegates  froni  the  lower 
provinces  ;  but,  on  asking  for  Iiis  coat,  when  al)Out  to  leavc, 
lie  was  told  that  the  coat  was  not  to  be  found  At  lirst  I  was 
disposed  to  .send  Plaintiff  for  recoursc  against  the  inviting 
parties,  but  Defondant's  servants  having  received  the  coat,  in 
the  course  of  their  duties,  Défendant  must  be  held  liable  for 
their  failure  to  deliver  it  btxck,  there  being  no  proof  of  négli- 
gence on  the  part  of  Plaintiff.  Judguient  will  l)e  for  ^20, 
which  appears  to  bave  been  the  value  of  the  coat.  (15  J).  T.  Ji. 
a,  p.  424.) 

MiHEAU  and  Laco.ste,  pour  Plaintiff. 

Devlin,  for  Défendant. 


LOUAGE.— POURSUITE  SUR  BAIL. 

Queen's  Bench,  Ap?'Eal  Side,  Montï*eal,  7th  June,  1865. 

Before  Duval,  Chief-Justice,  Aylwin,   Meeuedith,   Drum- 
MONi)  and  Mondelet,  Justices. 

Harroweh,  Appellant,  and  Wilkie,  Respondent. 

7w/é,  dans  la  Cour  do  Circuit  :  1°  Que  la  déclaration  dans  la  eau <>e  no 
contenait  aucune  alir-gation  directe  d'usage  et  occupation  par  le  DélVn- 
dour  des  lieux  en  question,  mais  alléguait  un  bail  verbal  qui  n'était  pa.s 
prouvé. 

2"  Que  le  Demandeur,  ayant  reconnu  l'existence  d'un  bail  verbal,  ne 
pouvait  pas  recouvrer  jHjur  usage  et  occupation  seulement. 

3"  Que  le  Demandeur  ayant,  dans  ses  réjtonses  aux  interrogatoires 

(1)  V.  art.  1814  et  1815  C.  C. 
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n\n  f(nli>  ft  nrtii'lfs,  M\m\»  q\w  \o  Irtyor /'tuit  do  £40  pnr  nnn^>o,  pnyHMfl 
m'iiii-ainuK^lU'inciit  ii  <  poiivnit,  on  vortu  <I«  l'iictio»  tcllo  (jH'iiiU)iit<''«>, 
icroiivier,  in<''ii»o  pour  loH  six  moi»,  Hiir   lo8   loyer»  pour  dix  mois  n'- 

(■Illlll(''H. 

Kn  Appel:  1"  (iu'nn  propritHiiire  peut  iiiaintonir  une  action  pour 
KMouvrcr  pour  l'uxaKe  et  occupation  de  su  (erre  par  lo  Défondour,  Huns 
prouve  (l'aucun  biiil. 

4'  (}ue,  dauH  l'eHpùce,  lo  Demandeur  avait  droit  do  recouvrer  six 
mois  do  loyer  sur  les  dix  qu'il  r^cluniuit. 

riiis  wiis  an  notion  for  rent,  brou^ht  in  tho  Circuit  Court, 
Sorcl  ;  the  (leciiuvition,  at'ter  doHcribinjî  tho  Icased  promises, 
iilli'^r,.(l  :  "Tliat,  on  or  al.out  tlu;  15th  of  Fohruary,  1H($2, 
"  Défendant  Icased  the  waid  prcniiseH,  froin  Phvintiff,  and 
"  pruinisod  to  pay  Phiintift'  the  huui  ot"  £3  (5  H,  for  e/icli  and 
"  every  nionth  of  the  occupation  ot'  the  saine,  to  con)tnence 
"  froin  tho  tirst  day  of  May  thon  noxt  and  now  hist,  and  to 
"  finish  the  HrHt  day  of  May  now  next,  being  at  the  rate  of 
"  forty  1)ouik1s  por  ainuiin.  That  Phvintitt'  desorves  to  hâve, 
"  daim  and  demand  froni  Défendant,  the  suuï  of  £33  (5  (S, 
"  for  ton  months  use  and  occupation  of  the  promises  by  Dofen- 
"  (huit,  on  account  of  wliicl»  Défendant  lias  paid  the  sunt  of  two 
"  jtounds  ton  shillings,  leavingduoandunpaidthesum  of£30  IG 
"  H,  wliich,  although  requosted  to  pay,  Défendant  neglects  and 
"  lefuses  to  do.  That,  by  lavv,  a  right  huth  accrued  to 
"  Phiintift' to  huve  and  obtain  a  process  of  fiaisie-(fagfiri<',  etc. 
"  Wherefore  Plaintiff  prays  that  a  process  of  saisie-ganerie 
"  may  issue,  etc."  Coiaclusicm  for  C30  IG  8.  The  plea  was  a 
th'fcnwev  fait.  At  e/î(/î»Y^Vf,Plaintifl'examinedone  witness  the 
notes  of  whose  déposition  taken  subject  to  objection,  wore  in 
the  following  ternis  :  That  he  knows  Plaintiff  as  liaving  been 
in  possession,  as  proprietor,  for  upwarda  of  ton  yeara,  of  the 
lot  described  in  Plaintiffs  déclaration,  and  Défendant  occu- 
)»ied  the  same  froni  first  of  May,  1S62,  to  the  first  of  May  of 
tho  présent  year.  The  Plaintiff  desorves  to  hâve  tliirty  pounds 
for  such  occupation,  and  Défendant  told  vntness,  that  ne  had 
to 'pay  fortij  ])oand8  for  the  mime  occupation."  No  witnosses 
were  examined  on  behalf  of  Défendant,  who  submitted  inter- 
rogatories  sur  failn  et  articles  to  Plaintiff  as  follows  :  2e  In- 
t('rro(f( doive  :  N'est-il  pas  vrai  que  le  lot  de  terre  mentionné 
et  décrit  en  la  déclaration  a  été  par  vous  loué  et  affermé  au 
Défendeur,  le,  ou  vers  le  quinzième  jour  de  février  de  l'an 
1SG2,  pour  le  temps  (]ui  s'écoulerait  du  premier  de  mai  de 
l'an  1HG2  au  premier  de  mai  de  l'an  18G3,  et  que  ce  bail  fût 
ainsi  fait  pour -jk»,  ])rlx  détenniné'i  Réponse:  Yes,  and  the 
])iico  was  forty  pounds  per  annuin.  3e  Interrogatoire  :  N'est-il 
pas  vrai  que  ledit  lot  de  terre  a  été  par  vous  loué  et  affermé 
au  Défendeur,  et  <|ue  ce  dernier  a  occupé  ledit  lot  de  terre, 
pour  un  prix  et  à  des  conditions  formelles  et  déterminées  entre 
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VOUS  et  lui  ?  Réponse  :  It  is  answered  by  the  next  preceeding 
answer.  4e  Interrogatoire  :  N'est- il  pas  vrai  que  le  prix  auquel 
vous  avez  loué  et  affermé  ledit  lot  de  terre  au  Défendeur, 
devait  vous  être  payé  en  nature,  c'est-à-dire,  en  produits  de  la- 
dite ferme  et  de  laiterie  ?  Réponse  :  No.  5e  Interrogatoire  : 
Dites  et  précisez  à  quelles  conditions  \  ous  avez  laissé  occuper 
ledit  lot  de  terre  par  le  Défendeur,  durant  l'année  qui  s  est 
écoulée  depuis  le  premier  jour  du  mois  de  mai  1862,  jusqu'au 
premier  du  mois  de  mai  1863,  et  comment  était  payable  le  prix 
convenu  entre  vous  et  lui  ?  Réponse  :  The  aforesaid  price  of 
forty  pounds  was  payable  to  me  by  Défendant  in  money 
every  six  Tnontfis.  "The  foUowing  judgment  woa  rendered  on 
the  16th  April,  1864  :  Laherge,  Justice,  "  Considérant  que  le 
Demandeur  n'a  pas  prouvé  le  bail  verbal  par  lui  allégué,  comme 
ayant  été  fait  au  Défendeur  pour  une  année  à  raison  de  £3  6  8 
par  moia  2°  Que  le  Demandeur,  dans  ses  réponses  aux  inter- 
rogatoires sur  faits  et  articles,  allègue  un  bail  différent  de 
celui  ci-dessus,  savoir,  pour  un  loyer  annuel  de  quarante  livres, 

Îayable  semestriellement.  3^  Que  le  bail  tel  qu'allégué  par  le 
demandeur  a  été  nié  par  le  Défenaeur.  4""'  Que  les  interroga- 
toires sur  faits  et  articles  posés  par  le  Défendeur  au  Deman- 
deur, n'établissent  pas  un  bail  tel  qu'allégué  par  le  Demandeur, 
parce  que,  s'ils  peuvent  être  considérés  comme  un  aveu  judi- 
ciaire, ils  ne  peuvent  être  divisés.  5^  Que  la  déclaration  du 
Demandeur  ne  contient  pas  un  allégué  distinct  de  joui<'sance 
et  occupation  des  prémices  par  le  Défendeur,  et  que  la  jouis- 
sance et  occupation  ne  sont  alléguées  qu'incideirment  pour 
établir  l'exécution  du  bail  verbal  durant  six  mois.  6""'  Que  le 
Demandeur  ne  peut  rien  réclamer  en  se  fondant  sur  la  jouis- 
sance et  occupation  seulement,  dès  qu'il  reconnaît  l'existence 
d'un  bail  verbal  et  a  failli  dans  la  preuve  d'icelui.  7*-'  Que  le 
Demandeur  ne  réclame  rien  pour  jouissance  et  occupation,  mais 
seulement  en  vertu  du  bail  verbal  :  Renvoie  la  présente  action 
du  Demandeur,  et  déclare  nulle  la  saisie-gagerie  par  lui  prise, 
réservant  au  Demandeur  son  recours." 

MoNDELET,  Justice,  dissenting,  held  that  the  judgment  of 
the  court  VkjIow  ought  to  be  mamtained,  upon  the  ground  that 
the  leaae  alleged  by  Plaintiff  was  not  proved.  He  admitted 
that  this  court  had  already  decided  that  an  action  for  rent 
based  upon  use  and  occupation  could  be  brought  by  a  proprietor 
against  the  occupant,  and,  in  this,  he  acquiesced  ;  but,  hère,  a 
lease  had  been  alleged  and  not  proved,  and  he  would  maintain 
the  judgment  on  that  ground,  the  évidence  of  the  Vk  ituess 
being  properly  held  to  be  illégal. 

DuVAL,  Chief-Justice  :  It  would  be  convenient  for  Déten- 
dant to  hâve  the  judgment  below  confirmed.  He  first  says  you 
oan't  reoover  bMause  you  bave  not  proved  your  lease  and  next 
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you  can't  recover  for  use  and  occupation  because  there  was  a 
leuse  whichyou  hâve  uotproved,an(l  which  cannot  be  proved  by 
witnesses.  The  déclaration  was  not  perhaps,  perfectly  regular, 
l)ui  there  was  sufficicnt  in  the  case  to  snew  that  Défendant 
liad  occupied  PlaintifFs  property,  and  he  ought  to  hâve  been 
cuudemned. 

DuuMMOND,  Justice,  stated  that  much  had  been  said  against 
counts  for  use  and  occupation  as  not  being  in  accordance  with 
trench  forms.  Such  counts  he  thought  'vere  very  usefui  ;  he 
saw  no  incompatibility  in  setting  up  in  one  count  a  verbal 
luase  and  possession,  with  a  count  for  use  and  occupation.  If 
the  lease  were  not  proved,  the  use  and  occupation  might  be 
proved,  and  su bstantial  justice  done  by  condemning  Défen- 
dant, more  especially  now  that  no  set  or  spécial  form  of 
pleading  was  required  :  But,  in  this  case,  judgment  would 
fjo  only  for  rent  of  the  six  months  accrued  up  to  Ist  Noveni- 
h      1862. 

J  '  DGMENT  :  "  Considering  that  Appellant  hath  proved  and 
fully  established  thefact  that,att!ie  titneof  the  institution  of 
his  action,  Respondent  was  justly  indebted  to  hiin  in  the  sum 
of  seventy  dollars,  for  balance  of  six  months'  rent  of  the  pre- 
inises  described  in  the  déclaration,  to  wit  :  from  the  tirst  day 
oi"  May,  1862,  until  the  fii-st  day  of  November,  in  the  same 
year  ;  considering,  therefore,  that,  in  the  judgment  pronoun- 
ced  on  the  fourth  day  of  April,  1864,  by  the  Circuit  Court 
for  the  district  of  Richelieu,  there  is  error,  this  Court  doth  set 
liside  and  reverse  the  said  judgment  :  And,  proceeding  to 
lender  the  judgment  which  the  Court  below  ought  to  hâve 
pronounced,  this  Court  doth  atljudge  and  condenin  Res- 
jtondent  to  pay  and  satisfy  to  Appellant  the  sum  of  seventy 
dollars,  for  balance  of  rent  as  hereinalx)ve  mentioned,  and 
tloth  déclare  the  writ  of  sainie-gagerie  good  and  valid,  re- 
serving  to  Appellant  his  recourse  for  the  term  of  six  months 
fronj  the  firat  of  November,  1862.  The  Honorable  Mr.  Justice 
Mondelet  dissenting.  (15  D.  T.  Ji.  C,  p.  427  et  1  /..  C.  L.  J., 
p.  37.) 

Arm.strono,  for  Appellant. 

Johnson  and  Piché,  for  Respondent. 
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JUGEMENT  PRONONCE  HORS  DE  TERME. 

Queen's  Bench,  Appeal  Side,  Montréal,  7  mars  1865. 

Before    Duval,  Cliiof-Justîco,  Aylwix,  Meredith, 
DuuMMoNi)  and  Mondelet,  Justices. 

Allen,  Appollant,  and  The  Corporation  of  the  township 
OF  Onslow,  Respondent. 

Jugi  :  Qu'un  jugement  reutlu  un  jour  qui  n'est  pas  un  jour  de  terme, 
ou  un  jour  d'eiuiuêtu  et  jtour  audition  iiux  mérites,  serii  mis  de  cbU', 
chaque  viirtie  payant  ses  fruis  en  ap()el,  les  frais  du  tribunal  inférieur 
sujets  à  la  décision  ultérieure  de  ce  tribunal.  (1) 

This  was  an  action  in  damages,  brought  agui  ist  Respon- 
dent,  in  the  Circuit  Court,  at  Ayliner,  by  reasun  of  a  mare 
belonging  to  Plaintift'  iiaving  been  killed,  in  conséquence  of 
lier  t'alling  througli  an  unsafe  and  dilapidated  bridge,  on  tlif 
highway,  in  the  townsliip  ol'  Onslow.  In  the  Court  below,  tli"' 
action  was  disniisscd  for  want  of  proof.  In  appeal,  two  points 
were  raised  by  Appellant.  1"  That  the  judginent  having  been 
rendered  on  the  ôth  May,  1802,  which  was  not  a  day  in  ^'^rni, 
nor  an  cnqii-te  day  fixed  for  cases  inscribed  for  evide  i  -i;  i\\\ù. 
hearing  on  the  nierits,  under  the  Cons.  Stat.  L.  C,  chap.  83, 
sect.  183,  was  oi  no  effect,  and  should  be  reversed  2*^  That,  on 
the  nu'rits,  PlaintifT  had  niade  ont  his  case,  and  should  havo 
got  ajudgnient  in  his.favor. 

Fle.mi.vo,  for  Respondent,  contended  that,  if  the  judge  in 
the  Court  below  was  not  justified  in  rendering  a  judgment  on 
the  day  in  question,  the  décision  could  not  be  considered  as  a 
judgment  front  which  an  appeal  could  lie,  and  the  case  was 
still  en  iULiUéré. 

Duval,  Cliief-Justice  :  In  this  case,  an  error  bas  been  com- 
mitted  by  the  Court,  at  Aylmer,  in  pronouncing  ajudgnient, 
in  vacation,  on  a  day  not  recognized  by  lavv  for  that  purpose. 
Nor  is  tiiis  the  Mrst  tii.ue  sucli  an  error  lias  been  committed. 
The  judgiiK'iit  nmst  be  set  »i»side. 

JrixJMENT:  The  Court  seeingthnt  tîie  judgment  complainod 
of  was  rendered  on  a  day  on  which  the  same  could  not  legally 
be  pronounced.doth  reverse,  set  aside  and  ann.d  the  judgiiuîtit 
pronounced  on  the  fifth  day  of  May,  18()2,  1  /  the  Circuit 
Court  for  the  district  of  Ottawa,  sitting  at  Aylmer,  and  doth 
order  tlmt  the  record  and  proctn'dings  be  n^mitted  to  the  ('ir- 
cuit  Court,  at  Aylmer,  in  order  that  the  partie.s,  Phiintiff  and 
Dt^fi'ndant,  in  the  said  Court,  may  take  therein  sucli  further 

(I)  V.  lul.  I,  401t,  WM  et  470  (.'.  1'.  C. 
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pvoceerlings  on  the  inscription  made  of  the  cause  for  final 
îicaring  on  the  raerits  before  the  said  Court,  as  they  may  be 
adviseu.  And  thi>  Court  doth  order,  that  each  party  do  pay 
the  costs  incurred  by  him  in  this  court  ;  the  costs  incurred  in 
tlu!  Court  below  to  be  subject  to  the  future  judgment  to  be 
pionounced  by  the  Circuit  Court.  (15  D.  T.  B'C.,^.  433.) 

Aylwin  and  Perkixs,  for  Appellant. 

Fj.eming  and  Church,  for  Respondent. 


"<"iP>Pill1 


SAISIE  MOBIU&IRE.-G&RDIEN. 

SuPEUioR  Court,  in  Review,  Montréal,  30th  June,  18G5. 
Bofore   Bagdley,  Berthelot  and  Monk,  Justices. 
Dii'uis,  Plaintiff,  ^;s.  Bell,  Défendant. 

Jugé  :  1"  Qvi'un  huissier  n'a  pas  droit  d'insérer  dans  un  procôs- 
vorbal  de  saisie,  une  obligation  de  la  part  du  jîardien  aux  oH'ets  saisis, 
(|iri\d«^faiit  do  praluire  les  effets  saisis  il  paiera  an  Demandonr  sa  dette, 
inf»*'ri'tB  et  fraiw.  (1» 

2"  Que,  dans  l'espèce,  lo  jrardien  avait  souscrit  telle  obligation  par 
erreur  et  par  fausse  repri^scntation  do  la  part  de  l'huissier. 

Hadgley,  Justice  :  This  case  is  broujjfht  up  from  the 
Circuit  Court.Ibervillo,  on  an  inscription  for  review  inade  by 
Défendant  who  was  condenuied  to  pay  the  suni  of  $112.17. 
Dupuis  took  a  writ  of  sa  wi«?-rt?'r«Y  before  judgment  against 
ono  Martin  and  Bell,  the  Défendant  in  the  cause  becanie,  as 
he  Hupposed,  gardien  of  the  effects  seized.  After  judgment 
obtained  against  Martin,  exécution  was  issued  and  a  part  of 
tlio  goods  was  delivered  up  an<l  sold.  An  action  was  then 
Itrought  by  Dupuis  against  Bell,  setting  up  that  Bell  had 
sigtiod  a  spécial  agreement  or  bond  made  by  the  bailiff,  and 
forining  part  of  the  prorèfi-verbal,  and  thereby  had  become 
lidund  to  pay  Plaintiff  bis  entire  dobt,  interest  and  costs,  on 
l'uihu'o  to  produce  the  goods  .seized,  and,  for  this  sum,  he  was 
condeumed  by  the  judgment  complained  of.  The  Défendant 
l)leivded  and  proved  that  the  bailiff  w!jo  made  the  procès- 
irrlnd  of  seizure  or  bond,  was  ignorant  of  english  and  that  Bell 
<liil  iiot  know  the  french  language.and  that  both  he  and  Defen- 
iliiiit  supposed  the  document  to  beau  orilinary  procès-verbal  of 
seizure.The  Défendant  produced  a  statoment  shewing  that  the 
•  fteets  seized,a  (|U;"  '.itv  of  oats,\vere  thrashed  otit  and  sold  by 
liini  to  prevent  theu-  destruction,  and  offered  to  pay  over  the 

(I)  V.  ait.  -.«flet  rm  C.  }'.  c. 
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balance.  The  judginent  in  the  court  below  will  be  rcversed,  on 
the  gi'oand  that  the  bailiflf  had  no  authority  to  niake  any 
such  agreenient  or  bond  as  was  done  in  this  case.  He  had  no 
anthority,  except  what  was  given  him  by  law  and  he  was 
bound  to  hâve  proceeded  according  to  law  and  to  keep 
within  his  line  of  duty.  It  is  moreover  évident  that  the 
bailiff  who  could  speak  no  english  contrived  to  hâve  Bell's 
signature  to  the  instrument,  on  the  faith  that  it  was  an  ordi- 
nary  proch-verhal,  Défendant  acting  as  interpréter,  and  Bell 
believing  himself  to  be  a  inere  gardien. 

JuDOMENï  :  Considering  that  the  bailitt  charged  with  the 
writ  and  process  at  the  suit  of  Plaintiff,  against  thegoods  and 
eflects  of  Martin,  was  not  by  law  authorized  or  justitîed  to 
take  and  reneive  from  Défendant  the  alleged  security  bond, 
set  out  and  declared  upon  by  Plaintiff  in  his  demande  :  Con- 
sidering that  Défendant,  signed  and  executed  the  said  instru- 
ment as  a  guardian  of  tlie  etfects  seized  under  the  said 
process,  and  under  the  bailitt'  that  the  instrument  was  a 
p7'ocè8-verbal  of  seiznre  of  the  effects  :  Considering  that  the 
instrument  was  signed  and  executed  by  Défendant  through 
misrepresentation  of  the  bailiff  and  by  error  of  Défendant, 
and  that  the  instrument  was  by  law  nuU  and  void  ;  doth 
reveise  the  said  judgment,  and  dismiss  the  action  of  Plaintiff, 
without  costs,  Défendant  having  informally  pleaded  to  the 
.«aid  action.  (15  7).  T.  B.  C.  p.  435.  et  1  L.  C.  L.  J.,  p.  64.) 

Lanctot,  for  Plaintiff". 

Delaorave,  for  Défendant. 


APPEL  DE  LA  REYISION  D'UHfi  DEOEBIOlf  A  L'ENQUETE. 

Queen's  Bench,  appeal  side,  Montréal,  9th  March,  1865. 

Before  DuvAL,  Chief  Ju!*tice,  Aylwin,  Meredith, 
Drummond  and  Mondelet,  Justices. 

HuDON  et  al,  PlainHtfs,  vs.  Painchaud  et  ai,  Défendants. 

Jugé:  Qu'un  appel  d'un  jugomeiitde  la  Cour  Supi^rieure,  renvoyant, 
une  raotion  pour  revision  d'une  dtVision  &  l'enquête  ne  sera  pas  permis, 
les  parties  en  pareil  cas  procédant  &  leur  risnue,  et  si  l'une  était  lésée  lu 
cause  pouvait  être  portée  en  appel  à  un  étage  postérieur  de  la  pro- 
cédure. (1) 

DuvAL,  Chief  Justice  :  This  motion,  which  is  for  leave  to 
appeal  from  a  judgment  rendered  in  the  Superior   Court, 

(1)  V.  art.  1116  C.  P.  C. 
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Montréal,  rejecting  a  motion  of  Défendant  for  the  revision  of 
a  l'uling  at  enquête, w'iW  not  be  granted.  The  court  has  already 
licld  that  appeals  should  not  bc  granted  in  Huch  cases.  The 
IMaintifF  will  go  on  at  his  own  risk,  and,  if  the  Défendant  lie 
injured,  the  matter  may  corne  before  the  court  at  ji  later  stage 
oï  the  proceedings.  Take  nothing  by  motion.  (15  /).  2'.  B.  C., 
p.  437.) 

BlÎTOURNAY,  for  Plaintiffs. 

Barnabd,  for  Défendants. 


EXECUnON  OF  JUDOHEHT  P^HDIHO  APPEAL  TO  PRIVT  OOUIICIL. 

Court  of  Queen's  Bench,  Montréal,  9th  March  1870. 

t 

Coram  DuvAL,  Chief-Justice,  Caron,  J.,  Drummond,  J., 

Badgley,  j. 

('harles  F.  Painchaud  et  <d.,  Appellants,  and  Ephrem  Hudon 
et  al.,  Respondents. 

Ilelii  :  Tbat  where  a  party  appealing  to  the  Privy  (^ouncil  bas  given 
seourity  for  costs  only  and  fyleil  a  déclaration  that  ho  has  no  objection 
to  exécution  going  out  for  the  condemnation  money,  the  court  will  not 
allow  the  record  to  be  remitted  to  the  court  below  ia  order  to  enforce 
8uch  exécution.  (1) 

This  was  a  motion  to  hâve  the  record  remitted  to  the 
Superior  Court,  to  enable  Respondents  to  take  out  exécution 
for  the  condenmation  money  awarded  by  the  judment  of  tlie 
Superior  Court,  c<mfirmed  by  this  Court;  Appellants  (who 
had  been  allowed  to  appeal  to  the  Privy  Council)  hrtving 
;,Mvcn  security  for  costs  only,  and  fyled  a  consent  to  exécution 
going  out  at  once  for  the  condemnation  money. 

DuvAL,  Ch.  j.  (dissentiens),  was  of  opinion  that  the  rticord 
sliould  be  sent  down,  and  would  hâve  no  objection  to  grant  a 
ilelay  of  one  month  for  the  transmission  of  the  transcri)[-t  of 
rocord  to  Englanvl. 

Badoley,  J.  (for  the  majority  of  the  Court):  The  only 
(piestion  is  how  to  make  the  ccnsL^ent  to  exécution  opevative. 
If  the  record  be  once  sent  dowi  it  cannot  be  got  back,  except 
by  certiorari.  Tjumdes,  whev  once  the  record  is  belovj,  how 
could  this  Couro  know,  when  it  conies  back,  that  it  is  in  the 
nanie  condition  as  when  sent  down  ?  Ifseems  to  us  impossible 
to  grant  the  motion,  and  it  is  therefore  rejected.  (?  5  J.,  p.  112.) 

E.  Barnard,  for  Appellants. 

R.  &  G.  Laflamme,  for  Respondenta 

(1)  V.  art.  1122  et  1180  c.  P.C. 
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JUGEMENT  DBS  JUDES  DE  PAU. 

SUPERIOR  Court,  Arthabaska,  IGth  June,  1865. 

Cdram  Poletpe  J. 

Ex  parte  W.  H.  Trowley,  for  certiorari,  and  Théophile 
Coté,  prosecutor  in  the  Court  below. 

llihl  :  Tlmt  iii  a  case  heard  before  three  Judgcs  of  the  Peaco,  judg- 
ment  may  l^e  rendered  by  two. 

In  this  case,  it  was  made  to  appcar,  by  the  affidavit  of  cir- 
ciiinstances,  that  the  coniplaint  and  witnesses  for  the  proHc- 
cution  luid  becn  lioard  beiorc  three  Justices  of  the  Peace.  No 
defence  was  niadc.  Défendant  liaving  protested  and  denied 
the  jurisdiction  of  the  Court.  After  the  hearing  of  the  cause, 
one  of  tlie  justices  présent  withdrew  froni  further  p^oceeding 
in  the  case,  the  two  reinaining  justices  adjourned,  taking  the 
cHse  en  délibéré, uni],  subsequently,rendered  a  judgment  against 
Défendant.  The  Défendant  nioved  tlie  Superior  Court  for  a 
writ  of  certiorari,  maintt\ining  that  two  justices  coul«l  not 
render  a  judginent  in  a  case  heard  before  three. 

Per  citriani  :  The  absence  of  one  of  tht  Justices  having 
heard  the  case  does  not  affect  the  ju<iguient  rendered  by  the 
reniaining  two,  as,  by  tlie  statute,  one  justice  niight  iiave 
heard  and  deterinined  the  case  ;  there  being  two  reinain- 
ing,  the  judgment  isgood.  Writ  refused.  (1)  (9  J.  p.  IGU.) 

l<'Ei;roN  and  Felton,  for  petitioner. 

William  Du  val,  for  prosecutor. 


REGLE  CONTRE  PROTOHOTAIRE  POUR  NON  PRODUCTION  D'UN  DOSSŒK. 

Cour  ue  Circuit,  Montréal,  28  Février  18G5. 
Corani  Berthelot,  J. 
MoiuJAX  r,s.  Valois. 

Jugé:  Que  sur  une  règle  prise  contre  ks  greriiers,  pour  iiK^pris  île  Cour, 
il  raison  de  la  non-|H'o<.iuctiou  du  dossier  oui  est  adiré,  les  parties  sont 
tonues  do  se  purger  par  .serment  sur  les  uits  que  sont  reproclas  au 
gtellicr 

Le  Demandeur  fit  motion,  le  10  décembre,  1864,  pour  l'éma- 
nation d'iuie  règle  contre  les  greffiers  de  la  Couj  de  Circuit,  à 

(I)  Loi'stiue  deux  ou  plusieurs  juge»  de  paix  sont  appelés  h  décider  une 
affaire,  ils  doiv-int  tous  assisler  au  jugement.  {Sninf-d'cmtiU'x  et  Chtrvitr, 
<J.  S.,  Montiraf,  31  nmi  18«W,  Moid;  A.  .T.,  »  J.,  p.  2*2.) 
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Montréal,  pour  mépris  de  cour,  par  suite  de  leur  refus  de  lui 
(loiiiier  comnmnication  du  dosHier  qu'ils  allèrent  être  adiré. 
La  Cour  a  ordonné  ce  qui  suit  :  "  Avant  d'adjuger  sur  la  règle, 
•  il  est  enjoint  aux  parties  de  se  purger,  par  serment,  sur  les 
"  faits  (jui  sont  reprochés  aux  Greffiers  de  cette  Cour  par  la 
'•  motion  du  Demandeur  en  date  du  10  décembre,  18G4."  (9  J. 
p.  1()U.) 

Adolphe  Ouimet,  avocat  du  Demandeur. 

S.  J3.  Naole,  avocat  du  Défendeur. 


REVOCAnON  DD  DROIT  DE  PROCEDER  Dl  FORMA  PAUPERIS. 

Couu  de  Circuit,  Montréal,  30  Avril  LSGS. 
Coram  MoNK,  J. 

MoNTFERUANT  Va  BERTRAND. 

Jntjé  :  Que  le  tribunal  peut  ivvoiiuer  le  privilège  do  procéder  informa 
jKiiipniii  accordé  au  Demaiidoiir,  lorsqu'il  appert  noit  par  la  procédure 
ou  pur  la  preuve  que  le  Demandeur  vaut  plus  que  X5  sterling.  (1) 

Le  Demandeur  avait  obtenu  le  privilège  de  procéder  in  far- 
ina jxmperis,  malgré  (jii'il  n'eût  pas  allégué  qu'il  ne  valait  £5 
sterling,  et  avait,  en  consé(juence,  poursuivi  la  Défenderesse,  en 
siKiualité  de  légataire  universelle  de  Joseph  Montferrant,  pour 
un  an  de  gages,  comme  serviteur  A  cette  action,  la  Défende- 
resse plaida  que  le  Denjandeur  avait  été  reçu  chez  Montferrant 
par  charité,  et  qu'il  n'en  avait  été  chassé  que  lorsque  sa  pré- 
sence fut  devenue  insupportable.  La  preuve  du  Demandeur 
<iévoila  le  fait  (|ue  ce  tlernier  avait  des  moyens  d'existence  et 
dos  valeurs  au-delà  de  £5  sterling.  La  Défenderesse,  par  une 
motion,  demanda  que  le  privilège  de  procéder  in  forma  /«tu- 
[wriH  accordé,  au  Demandeur,  fût  révofjué  ;  que  la  procédure, 
n'étant  pas  timbrée  au  désir  de  la  loi, fût  déclarée  nulle,et  l'ac- 
tion déboutée,  quant  à  présent. 

1)es,iaudins,  pour  le  Demandeur,  prétendit  que  la  preuve 
indiquait  (}ue  le  Demandeur  était  un  pauvre  homme,  et  (jue 
ce  (|ui  apparaissait  dans  le  témoignage  de  son  client,  ne  pou- 
vait être  regardé  que  comme  une  exagération  inspirée  par  l'or- 
(jueil  de  ne  pas  passer  pour  un  mendiant.  Quant  au  point  .sou- 
levé (HIC  l'action  devait  être  déboutée,  parce  que  la  procédure 
M  était  pas  timbrée,  raV)sence  de  timbres  devait  être  tolérée  par 
la  Cour  qui  l'avait  p(>rinise,  et  que  la  seule  conclusion  à  la- 
(|Uelle  la  Cour  pouvait  arriver  sur  ce  point,  était  de  limiter  un 

(I)  V.  art.  3'2C,  P.  0. 
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temps  pour  l'imposition  vie  tels  timbres.  G.  Doutre,  pour  la 
Défenderesse,  plaida  que  la  preuve  du  Demandeur,  tant  pui- 
témoins  que  par  actes  authentiques,  donnait  à  ce  dernier  un 
caractère  d'homme  à  l'aise.  Un  acte  de  vente  indiquait  qu'il 
avait  possédé  une  maison  sur  la  rue  St.  Paul  et  en  avait  re^-u 
un  prix  raisonnable.  Le  témoignage  du  Demandeur  indiquait 
qu'il  avait  acheté  un  cheval  de  la  valeur  de  $H0,  un  mois  après 
la  poursuite,  qu'il  en  avait  déjà  payé  la  moitié.et  se  vantait  de 
pouvoir  payer  la  balance  avant  six  mois.  Sous  ces  circon- 
stances, il  n'y  av.iit  pas  de  doute  à  entretenir  sur  lu  position 
du  Demandeur.  Les  auteurs  sont  unanimes  pour  suggérer  la 
révocation  du  privilège  de  procéder  in  forma  pauperis,  s'il  a 
été  accordé  à  une  pei*sonne  valant  plus  que  £5  sterling.  St<t- 
tutH  Refondus  B.  C,  Ch.  82,  sect.  24  ;  Arckhold's  Practiee, 
vol.  1 1,  p.  169  ;    Tidd's  Practiee,  vol.  1 ,  p.  97  ;    2'idd's  Form», 

f).  18  ;  Lush  Practiee,  p.  208.  Quant  à  la  question  du  timbre, 
a  27-28  Vict.,  ch.  5,  sect.  18,  donne  à  la  Cour  le  droit  de  per- 
mettre l'imposition  du  timbre  sur  des  procédures  non  timbrées, 
lorsque  l'acte  n'a  pas  été  violé  sciemment  et  volontairement  ; 
or,  dans  ce  cas,  le  Demandeur  ne  s'est-il  pas  soustrait  à  cette 
imposition  du  timbre  par  un  mensonge,  et  s'il  avait  dit  la 
vérité  dans  l'aflidavit,  comme  il  l'a  dit  dans  son  témoignage, 
le  privilège  de  procéder  in  forma  pauperis,  ne  lui  aurait-il 
pas  été  refusé  ?  Le  Demandeur  a  donc  violé  la  loi  sciemment 
et  volontairement,  et  s'est  ainsi  placé  dans  une  position  k 
empêcher  la  Cour  de  lui  permettre  l'imposition  du  timbre. 
Par  la  sect.  13  du  même  stat,  la  loi  déclare  nulles  toutes  les 
pi-océdures  non  timbrées  qui  auraient  <lû  l'être.  Ainsi  toute  la 
procédure  du  Demandeur  est  nulle,  et  la  Défenderesse  doit 
être  renvoyée  des  fins  de  l'action,  sauf  au  Demandeur  à  se 
pourvoir. 

"  La  Cour,  après  avoir  entendu  les  parties,  sur  la  motion 
faite  par  la  Défenderesse,  considérant  qu'il  résulte  de  la  dépo 
sition  du  Demandeur  que,  lors  de  l'institution  de  cette  action, 
le  Demandeur  n'était  pas  dans  une  condition  de  pauvreté  telle 
qu'il  eût  pu  obtenir  de  procéder  in  forma  pauperis,  si  les  faits 
eussent  été  fidèlement  représentés  au  juge  qui  a  permis  cette 
forme  de  procéder,  accorde  avec  dépens  la  partie  de  la  motion 
tendant  à  dépaupériser  le  Demandeur,  rejette  le  reste  de  la 
motion,  et  déclare  le  Demandeur  déchu  du  droit  de  pi-océder 
informa  pauperis,  et  ce  à  compter  de  l'émanation  du  bref  de 
sommation  en  cette  cause  inclusivement.  En  conséquence,  la 
cour  ordonne  que  tous  procédés  en  cette  cause  soient  suspen- 
dus jusqu'à  ce  (jue  les  actes  de  procédure  qui  auraient  dû  être 
revêtus  de  timbres,  si  le  Demandeur  n'eût  pas  obtenu  de  pro- 
céder in  forma  pauperis,  soient  revêtus  de  tels  timbres  sui- 
vant la  loi."  Le  Demandeur,  ayant  négligé  d'apposer  le  timbre 
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sur  sa  procédure,  une  autre  application  a  été  faite  pour  qu'un 
(U'iai  fût  fixé  par  la  Cour.  Le  délai  fixé  étant  expiré  et  le 
fciinbre  n'ayant  pas  été  apposé,  l'action  du  Demandeur  fut  ren- 
voyée avec  dépens,  saw/  d  se  pourv&ir  autrement,  par  son 
Honneur  le  Juge  Berthelot,  le  30  mai,  1865.    (9  J.,  p.  170.) 

BÉLANGER  et  Dehjardinh,  pour  le  Demandeur. 

DouTRE  et  DouTRE,  pour  la  Défenderesse. 


COIPUL80mE.-OOLLATION  OB  PIE0E8.-VEBin0An0H  D'BORITDRE. 

Circuit  Court,  Montréal,  25  avril  1865. 
Before  Loranger,  Justice. 
LoKD,  Plaintiff,  V8.  Laurin  et  al.,  Défendants. 

Jwfi:  Que  tout  le  22e  titre  des  compulaoires  et  collations  de  pièces 
de  l'ordonnance  de  1667  est  en  force  dans  le  Ba?-Canada,  nonobstant 
(|ii'on  n'en  ait  pas  fait  usage  depuis  plusieurs  années. 

2"  Qu'une  loi  n'est  pas  abrogée  par  désuétude  ou  inobservance  de  ses 
dispositions  pendant  un  long  espace  de  temps. 

3"  Que  le  mode  de  vériflcation  d'écriture»  auquel  il  est  référé  dans  le 
titre  en  question,  est  une  manière  de  procéder  rationnelle,  et  facilement 
adapté  à  notre  système  de  procédure  et  d'enquête,  et  n'a  pas  perdu  son 
efficacité  du  fait  qu'il  a  été  oublié  ou  passé  inaperçu  pendant  longtemps. 

The  action  was  brought  upon  a  promissory  note  of  the  15th 
October,  1862,  alleged  to  ha\  e  leen  made  and  signed  by  Fran- 
V'ois  Quenneville,  payable  to  the  order  of  Charles  Falkner,  at 
the  office  of  Plaintiff',  for  $135,  and  to  hâve  been  indorscd  by 
the  other  Défendant  "  C.  Falkner,  per  J.  P.  Falkner,  procu- 
"  reiir.  "  The  Défendant  Laurin  was  described  as  the  widow 
of  one  Quenneville,  and  executrix  and  universal  legatee  under 
his  last  will,  Charles  Falkner  being  described  as  of  the  parish 
of  Sault-au-R6collet,  yeoman.  The  Défendant,  Falkner,  filed 
witli  his  plea  an  affidavit  in  which  he  stated  that  he  had  never 
iiidorsed  or  consented  to  the  indorsement  of  the  note,  and  had 
never  authorized  it,  and  that  Joseph  P.  Falkner  had  never 
Iteen  his  attorney,  but,  afterwards,  confesstd  judgnient.  'I  he 
other  Défendant  denied  the  alleged  signature  of  the  maker, 
and  filed  an  affidavit  by  her  attorney. 

Lf)RANGER,  Justice  :  A  question  coines  up  on  Plaintiff's 
motion  for  the  appointtnent  of  experts  vérificateurs  to  décide 
upon  the  signatures  upon  the  note  in  question  in  this  cause. 
Is  the  title  of  the  Ordinance  of  1667,  relating  to  this  matter 
in  force,  or  has  it  fallen  into  désuétude,  and  been  thereby 
al)rogated  ?  I  admit  that.  since  the  cession  of  this  country  to 
Eiigland,  this  title  of  the  Ordinance  has  not,  so  far  as  I  know, 
TOME  XIV.  6 


H2 


UAPPOKTN  JUDICIAIRES   RÉVISÉS 


beon  followed  by  the  Courts,  but  I  do  not,  from  that  circum- 
stance,  say  the  Ordinance,  as  to  this  point,  bas  fallun  into 
désuétude.  I  can  understand  désuétude  when  a  law  does  not 
ineet  the  wa  '••s  of  society,  «is  when  it  imposes  excessive  and 
unusual  penaïuies  for  iniaginary  or  trifling  offences,  or  peneral 
penalties  for  exceptional  cases;  so,  if  the  working  of  the 
judicial  syntem,  fonctionnement  judiciaire,  could  not  adapt 
itself  to  the  o\d  law,  I  can  understand  what  désuétude  means. 
But  I  do  not  understand  how,  from  the  hiw  not  being  put  in 
force  for  100  years,  or  more,  it  can  bave  fallen  in  désuétude 
or  ceased  to  ne  binding  on  Courts  of  Justice.  I  hold  the 
Ordinance  in  force,  and  experts  vvill  be  nnmed,  their  report 
will  not  necessarily  Innd  the  Court,  Imt  they  will  bave  power 
to  hear  the  witnesses  produced,  on  notice  to  tlie  parties  to 
make  comparison  or  vérification  undor  the  Ordinance,  and  to 
make  their  report  as  was  done  under  it.  If  I  err  in  this, 
there  is  fortunately  a  Court  of  Appeal  which  can  décide  ihv. 
question.  Judgment  (Louanger,  Justice),  .'iOth  September, 
1S()4:  "  La  Cour,  après  avoir  entendu  hi  plaidoirie  des  avo- 
cats des  parties  sur  l'incident  .soulevé  par  la  motion  du 
Demandeur,  en  date  du  10  juin  dernier,  à  l'effet  de  faire  pro- 
céder par  experts  à  la  vérification  des  écritures  affirmées  par 
la  partie  Demanderesse  et  déniées  par  les  autres  parties, 
savoir,  des  signatures  que  le  Demandeur  allègue  être  celles  de 
François  Quenneville  et  du  Défendeur  Charles  Falkncr,  ap- 
posées au  bas  du  billet  produit  et  au  dos  d'icelui,  signatures 
déniées  respectivement  par  la  Défenderesse  Monique  Laurin, 
exécutrice  testamentaire  et  légataire  dudit  François  Quenne- 
ville, et  par  Charles  Falkner  lui-même  :  "  Considérant  que  le 
titre  22  de  l'Ordonnance  de  1G()7,  et  tous  les  articles  d'icelui, 
et  notamment  les  articles  5,  6,  7  et  8  de  ce  titre,  sont  en  force 
en  ce  pays,  bien  que  depuis  de  nombreuses  années  ils  n'y 
aient  pas  été  observés,  lequel  <léfaut  d'observance  n'en  a 
cependant  point  produit  l'abrogation  par  désuétude  :  "  Consi- 
dérant que  le  mode  de  vérification  des  écritures  déniées,  pres- 
crit par  les  articles  ci-haut  cités,  est  un  mode  rationnel,  se 
C(meiliant  facilement  avec  notre  système  d'enquête,  et  cadrant 
parfaitement  avec  l'économie  de  notre  procédure,  qui  n'a  point 
perdu  de  son  efficacité  pour  avoir  été  mis  en  oubli  pendant 
longtemps,  et  que  le  Demandeur  soutenant  la  vérité  des 
signatures  apposées  sur  l'effet  de  commerce  qui  fait  la  base 
de  son  action,  signatures  que  les  Défendeurs  dénient,  avait  le 
droit  d'invoquer  ladite  Ordonnance  de  1667,  et  les  titres  et 
articles  suscités,  qui  sont  comme  susdit  en  pleine  force  et  vi- 
gueur, et  de  demander  la  vérification  desdites  signatures  : 
Accorde  ladite  motion,  et  en  conséquence  :  Ordonne  que, 
par  trois  experts  nommés  ce  jour  par  les  parties,  savoir,  par 
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..luscph  lioUe,  Henri  Cotté  et  Benjamin  Henri  Leinoine,  les- 
(|Ufls  seront  au  jn'éalable  assermentés  par  le  greffier  de  la 
Cour,  il  sera  procédé,  parties  présentes,  ou  dûment  appelées, 
il  la  vérification,  tant  par  témoins  (jue  par  comparais(»n  d'écri- 
tures, dont  les  parties  conviendront,  ou  par  les  interrogations 
sous  serment  d  aucune  d'elles  déférés  tatit  nar  les  parties  res- 
jM'ctivement,  que  du  chef  des  experts,  s'ils  le  jugent  à  propos, 
à  la  vérification  des  signatures  ci-liaut  mentionnées,  apposées 
au  has  et  au  dos  dudit  billet  promissoire  produit  par  le 
Demandeur:  "  Et  de  leurs  opérations  et  du  résultat  de  leur 
l'iKjuête  et  délibérations,  feront  les  experts  procès-verbal  et 
rapport  à  la  Cour,  le  ou  avant  le  dixième  jour  de  décembre 
prochain."  On  the  15th  February,  18(55,  it  was  ordered,  by 
eoiistïut,  inasmuch  as  the  experts  named  had  failed  to  make  a 
report,  that  Henry  Starnes,  Honoré  Cotté  and  Amable  Ar- 
chambault  be  named  experts  with  delay  to  make  their  report 
uutil  the  2n<l  April.  Thèse  experts  proceeded,  after  having 
In-en  sworn,  to  hear  and  examine  witnes.ses  whose  dépositions 
weix'  j-eturned  with  the  report.  The  following  is  an  extract 
from  the  report  :  "  Et  nous  avons  procédé,  tant  par  des  té- 
moins que  par  des  pièces  de  comparaison,  à  la  vérification  du 
i)illet  et  de  la  signature,  François  Quennevillo,  qui  .se  trouve 
en  bas  du  billet;  après  avoir  entendu  les  témoins  produits, 
examiné  la  preuve,  et  notamment  la  signature  François 
Quenneville,  etc.,  ainsi  que  les  .signatures  appo.sées  au  bas,  ou 
sur  chacune  des  pièces  de  comparaison,  avoir  comparé  atten- 
tivement la  signature  au  bas  du  billet  promis.soire  avec  celles 
dos  pièces  de  comparaison,  et  en  avoir  conféré  entre  nous, 
nous  avons  été  unanimement  d'avis  que  la  signature  François 
Quenneville,  au  bas  du  billet,  n'est  pas  de  la  main  ni  de  l'écri- 
ture de  feu  François  Quenneville.  Judgment  (BAl)fa<EY,  Jus- 
tice): Homologating  the  report,  and  dismissing  the  action  as 
to  Monique  Laurin,  and  condemning  IX'fendant  Falkner  on 
lus  confe.s.sion.  (15  D.  T.  li.  C,  p.  452  et  9  J.,  p.  171.) 

Johnson  and  Piché,  for  Plaintifi". 

Leblanc,  Cassidy  and  Leblanc,  for  Défendants. 
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SuPERiOR  Court,  in  review,  Montréal,  31st  May,  1865. 
Before    Badgley,  Monk  and  Berthelot,  Justices. 

Beaudé  et  ux.  Plaintiffs,  vs.  Martel,  Défendant,  and  Ethier, 
Intervening  party. 

Jugé  :  Que,  lorsqu'une  motion  pour  permission  d'intervenir  est  accor- 
dée, et  que  l'intervention  n'est  ni  produite  ni  signifiée  dans  les  trois 
jours  fixés  par  le  statut,  (1)  et  qu'un  délai  ultérieur  est  accordé  pour 
produire  les  moyens  d'intervention,  sur  motion  fondée  sur  affidavit,  mais 
sans  avis,  le  jugement  accordant  tel  délai  ultérieur  s^era  mis  de  côté 
comme  contraire  aux  dispositions  du  statut. 

Badgley,  Justice  :  This  case  cornes  up  for  review  from  the 
district  of  Ibervi'i>  A  motion  was  made  in  the  Superior 
Court  in  that  district  to  be  allowed  to  file  an  intervention, 
which  motion  was  greitted.,  and,  on  the  fourth  day  afterwards, 
the  18th  No\'ember,  j  S64,  the  intervention  net  having  been 
filed  or  served,  Plaint  ris  obtained  a  certificate  from  the  pro- 
thonotarj'  and  filed  it  in  Court,  whereupon  the  intervening 
party  moved,  without  notice,  upon  affidavit,  for  a  further  de- 
lay  to  file  moyens  of  intervention,  and  obtained  delay  until  the 
Ist  January.  This  judgment  has  been  bi'ought  up  for  review, 
and  the  Court  is  of  opinion  that  it  muât  be  reversed.  The  Sta- 
tute  provides,  sub-sec.  2,  that,  "  After  such  demande  in  inter- 
"  vention  has  been  allowed  the  proceedings  in  the  case  shall 
"  be  stayed  during  three  days,  and  if  during  that  time  it  is 
"  served  on  the  proper  parties,  and  the  return  of  such  service 
"  is  filed  at  the  office  aforesaid,  proceedings  shall  be  had  as  in 
"  an  action  of  the  saine  nature  ;  but  if  such  return  be  not  so 
"  filed  such  demande  in  intervention  shall  be  ipso  facto  nuU, 
"  and  any  party  may  demand  and  obtain  from  the  prothono- 
"  tary  or  clerk  acte  of  the  nonfiling  of  such  return,  and  may 
"  file  such  acte,  which  shall  hâve  the  same  eftect  as  a  judgment 
"  pronouncing  such  nuUity,  and  the  parties  may  thereupon 
"  proceed  as  if  such  demande  in  intervention  had  never  been 
"  filed.  "  Hère  no  intervention  was  served  or  filed,  and  the 
Court  ought  not  to  hâve  granted  the  delay. 

Judgment  :  "  Considering  that  no  demand  in  intervention 
was  filed  by  the  said  intervening  party,  and  that  the  motioti 
of  the  intervening  party,  filed  on  the  14th  November  last,  was 
irregular,  and  should  not  hâve  been  granted  ;  seeing  that  no 
such  demande  has  been  produced  or  filed  ;  considering  that 

(1)  Cons.  Stat.  L.  C,  chap.  83,  sec.  71  ;  art.  157  C.  P.  C. 
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nrfe  was  granted  to  Plaintiffs  and  filed  in  due  course,  and 
iii  the  time  prescribed  by  law,  of  the  non  production 
of  such  demande,  and  that,  therefore,.  the  motion  of  the 
intervening  party  made  and  filed  on  the  18th  November  last 
Wîxs  also  irregular,  and  contrary  tc)  law,  the  Court  doth  revise 
and  reverse  the  judgraent  of  the  18th  November  last,  and  doth 
reject  the  said  motion  with  costs.  (15  D.  T.  B.  C,  p.  457  et  1 
L  C.  L.  J.,  p.  29.) 

Pagnuelo,  for  Plaintiffs. 

Laberge,  Q.  c,  for  Défendant. 


PRESCRIPTION  OF  ACTION  IN  DAMAGES  AGAINST  REGISTRAR- 

WARRANTT. 

SuPERioR  Court,  Montréal,  17th  April,  1865. 

Before  Smith,  Justice. 

Douiox,  Plaintiff,  vs.  Robertson  et  al.,  Défendants,  and  Ro- 
BERTSON  et  al.,  Plaintiffs  en  garantie,  vs.  Ryland,  Dé- 
fendant en  garantie. 

Held  :  1°  That  a  registrar  is  not  intitled  to  invoke  the  six  montlis 
prep-îription  refeired  to  in  the  Act  for  the  protection  of  Justices  of'tlie 
''  Peace  and  Magistrates,  and  other  otticers  in  the  performance  of  public 
"  duties,"  (1)  in  an  action  to  recover  damages  causi'd  by  his  default  and 
nejïligence,  by  reason  of  an  orroneous  certificate  furnifhed  by  him. 

2"  That  a  registrar  who  gives  a  certificate  of  the  registration  in  J'.is 
office  of  an  obligation  to  the  effect  that  three  lots  in  another  registra- 
tion district  are  hypotiiecated  for  the  amount  of  the  obligation,  omit- 
ling  to  sutto  that  certain  lots,  vithin  his  own  district,  were  also  hypotiie- 
cated for  the  same  debt,  is  liable  in  damages  to  a  purchaser  of  the  lots 
liist  referred  to,  to  the  extentof  the  amount  of  the  hypotheqw  found  to 
exist  on  thèse  lots. 

3"  That  such  purchaser,  when  sued  hypothecarily,for  the  amount  of 
tho  said  hypothèque,  lias  a  right  to  bring  an  action  en  garantie  against  the 
rojjristrar,  and  to  be  held  harmless  againsi  the  hypothèque,  and  to  recover 
the  costs  of  tlie  hypothecary  action,  as  well  as  of  the  action  en  garantie. 

The  Plaintiffs  en  garantie  brought  an  action  against  the 
Défendant  en  garantie,  registrar  of  the  county  of  Montréal, 
notifying  him  of  an  hypothecary  action  brought  against  them 
by  Dorion,  and  ])raying  that  the  registrar  should  appear  and 
îinswer  the  hypothecary  action,  and  be  condeumed  to  indeni- 
nify  plaintiffs  en  garantie  from  any  condemnation  in  the 
hypothecary  action  and  from  ail  costs,  losses  and  damages, 
ri'Hulting  from  an  erroneous  certificate  given  by  the  registrar. 
This  certificate  was  dated  the  lOth  February,  1858,  and  com- 

(,1)  Cons.  Stat.  L.  C,  chap.  101. 


86 


RAPPORTS  JUDICIAIRES   REVISÉS 


mencerl  as  folldws  :  "  I  certify  that  tlie  followin^  ontrios 
"  relating  to  transactions  entored  into  hy  Charles  Sabourin 
"  appear  on  the  books  of  this  office,  as  foUows,  viz  :"  Hère 
follows  a  list  of  entries  ;  the  9th  entry  being  in  the  worda 
and  figures  following  :  "  B.  18690,  an  obligation  from  Charles 
"  Salx)urin  to  J.  Bte.  T.  Dorion,  hypothecating  3  lots  in  Lon- 
"  gucuil,  for  the  payment  of  £400  and  interest.  Reg.  May, 
"  18th,  1855."  This  certificate  was  given  to  Sabourin  by  the 
rogistrar,  and  was  left  with  Isaacson,  the  notary  before  whom 
a  deed  of  sale  from  Sabourin  to  PlaintifFs  en  garantie  was 
passed,  dated  the  15th  February,  1858,  of  certain  lots  situated 
in  the  city  of  Montréal.  The  obligation  bore  date  the  5th  May, 
1855,  and  was  for  £400  certain  lots  in  Montréal,  as  well  as 
the  lots  in  Longueuil,  being  thereby  hypothecated.  The  lots  in 
Longueuil  had  been  sold  by  the  Sheriff,  in  an  action  brought 
by  Dorion  against  Sabourin,  and  the  action  against  the 
original  Défendants,  Plaintiffs  en  garantie,  was  for  £255  7  5, 
witli  interest,  being  the  balance  of  the  obligation  of  £400. 
The  omission  in  the  certificate  was  that  the  property  in  the 
city  of  Montréal  was  not  stated  in  the  entry  above  quoted 
to  be  hyn'^^hecated  for  the  amount  of  the  obligation.  No 
plea  was  filed  to  the  original  action.  To  the  actif )n  en  garan- 
tie several  pleas  were  filed  to  the  following  efiect  :  That  the 
certificate  was  only  a  list  of  références  to  the  transactions 
of  Sabourin,  and  was  correct  ;  that  previous  to  the  deed  from 
Sabourin  to  Plaintffs  en  garantie,  the  registrar  had  furnished 
them  with  a,  correct  certificate,  and  that  PlaintifFs  were  guilty 
of  négligence  in  not  examining  the  obligation  indicated  ;  that, 
moreover,  no  particular  property  was  indicated  as  that  against 
which  a  search  was  required,  or  given  ;  that  Plaintiffs  en  ga- 
rantie had  not  sufFered  anj'  damage,  or  paid  the  moneys  sought 
to  be  recovered  ;  that,  before  obtaining  any  condemnation, 
PlaintifFs  en  garantie  were  bound  to  discuss  Sabourin,  and 
that  bis  absence  from  the  country  and  bis  in,solvency  as  set  up 
in  the  déclaration,  did  not  relieve  them  from  s  ch  discussion  ; 
that,  even  if  the  certificate  were  incorrect,  Défendant  was  a 
public  officer,  and  that  the  action  should  hâve  been  brought 
within  six  months  from  the  date  of  the  certificate  complained 
of,  and  that  moro  tlian  six  months  and  even  two  years  luid 
clapsed  since  the  error  in  the  certificate  had  been  discovered  ; 
a  défense  en  fait  was  nlso  filed.  The  évidence  for  Plaintift's 
establishod  that  Plaintifis  en  garantie  ■'^wrchw^eà  the  property 
on  the  faith  of  the  certificate  furnished  to  them  by  Sabourin  ; 
also  SaVjourin's  absence  and  insolvency.  Notarial  receipts  were 
aiso  filed,  showing  that  the  balance  of  purchase  money  «lue  to 
Sabourin  under  the  deed  of  sale  had  been  absorbed  in  paying 
claims  upon  tho  property  indicated  in  the  deed  of  .sale.  The 
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])("fon<ljiut,  when  examincd  as  a  witness,  admitted  the  liantl 
wiiting  of  his  deputy,  Léon  Doutre  to  the  certiticate  upoii  the 
(ihHgation  from  Sabourin  to  Dorion,  as  also  tlie  signature  of 
the  deputy-registrar  to  the  certificate  of  the  lOth  February, 
IS5.S. 

JUDOMENT  :  Considering  that  PlaintifFs  hâve  established,  by 
légal  and  sufficient  évidence,  the  matorial  allégations  ot"  their 
déclaration  ;  and,  further,  considei*ing  that  Défendant  cannot, 
hy  reason  of  any  of  the  inatters  and  thingsalleged  and  set  up 
in  his  pleas  to  the  action  and  deniand  of  Plaintiffs,  prevent  or 
liiir  theni  from  obtaining  the  conclusions  of  their  déclaration  ; 
iind,  further,  considering  that  the  plea  of  prescription  niade 
and  filed  by  Défendant,  that  six  njonths  had  elapsed  bcfore 
the  institution  of  Plaintiffs  action,  and  that,  consequently,  n(> 
action  can  be  maintained  against  hini.  Défendant  being  a  public 
officer,  cannot  avail  him  or  bar  Plaintiffs'  action  for  damages 
and  loss  arising  from  the  fault  and  négligence  of  Défendant, 
in  the  documents  and  papers  issued  from  his  office  ;  the  court 
(\(>ih  reject  thé  sevei'al  pleas  of  Défendant,  and  doth  maintain 
tlie  action  of  Plaintiffs  ;  and  the  court  doth  adjudge  and  con- 
dcnm  Défendant,  George  H.  Ryland,  to  acquit,  indemnify  and 
(lischarge  Plaintiffs  from  the  condemnation  pronounced  against 
Plaintiffs  in  favor  of  Jean-Bte.  Théophile  Dorion,  by  the  judg- 
nient  of  this  court  of  the  24th  day  of  February,  1863,  in  prin- 
cipal, interest  and  costs,  and  to  hold  them  Plaintiffs  harmless 
from  said  condenmation  :  and  doth  condemn  Défendant  to  pay 
and  satisfy  to  Plaintiffs  the  amount  in  principal,  interest  and 
costs  of  the  said  judgnient,  to  wit  :  the  sum  of  £255  7  5,  with 
interest  upon  said  sum  from  the  15th  June,  1860,  until  paid, 
and  the  costs  of  the  said  action  taxed  upon  the  said  judgment 
at  the  suui  of  S48.05.  And  the  court  doth  condenm  Défendant 
to  pay  the  costs  of  this  présent  action.  15  D.  T.  B.  C,  p.  459.) 

RoBEUTsoN,  Q.  C,  for  Plaintiffs. 

Laflamme  and  Laflamme,  for  Défendant. 


f  '  RAPPORTS  JUDICIAIRES   REVISÉS 

BVIDEHCE  OF  HOSBAlfD  AND  WIFE. 

SuPERioR  Court,  Montréal,  29  avril  1865. 

Before  Badoley,  Justice. 

The  Ontario  Bank,  Plaintifï",  va.  Duchesnay  et  vir,  Défen- 
dants. * 

Jugé:  1°  Dans  une  action  contre  une  femme  séparée  de  biens  d'avec 
son  mari  et  poursuivie  comme  marchande  publique,  que  le  mari  ne 
peut  être  examiné  comme  témoin  de  la  part  de  sa  femme. 

2°  Que  cette  exclusion  est  basée  sur  des  raisons  d'ordre  public  et  n'est 
pas  supprimée  par  le  Stat.  Réf.  du  B.  C,  cap.  82,  secs.  14  et  15. 

Badgley,  Justice  :  This  action  is  brought  against  Marie  V. 
J.  Duchesnay,  wife  of  Maurice  Cuvillier,  described  as  mar- 
chande publique,  and  separated  as  to  propei'ty  t'roni  lier  hus- 
band,  by  marriage  contract,  and  a  motion  has  been  niade  to 
revise  a  ruling  niade  at  enquête  by  Mr.  Justice  Berthelot.  The 
efFect  of  this  ruling  was  to  prevent  the  husband,  called  as  a 
witness  on  behalf  of  his  wife,  from  being  examincd  on  her 
behalf.  The  motion  to  revise  the  ruling  is  raade  by  her.  The 
Plaintiff  might  hâve  examined  the  husband  as  a  witness.  or 
obtained  answers  from  him  on  interrogatories  sur  faits  et 
articles,  but  he  could  not  legally  be  examined  on  behalf  of 
his  wife.  I  do  not  think  the  récent  law  (1)  goes  so  far  as  to 
authorize  such  a  course.  By  the  14th  section  :  "  AU  the  rela- 
"  tions  and  connections  of  the  parties,  except  husband  and 
"  wife,  may  be  witnesses  in  civil  matters,"  this  leaves  the  old 
law  as  to  the  husband  and  wife  being  examined  just  as  it  was. 
The  15th  section  says  :  "  Any  party  in  a  cause  may  be  sum- 
"  moned  and  examined  ap  a  witness  by  any  other  party  in  the 
"  same  cause,  but  no  such  évidence  shall  be  turned  to  the  ad- 
"  vantage  of  the  party  giving  it."  But  neither  is  this  latter 
section  applicable.  The  ground  of  exclusion  is  founded  on 
motives  of  public  policy,  and  the  Défendant  can  take  nothing 
by  her  motion  to  revise.  (15  D.  T.  B.  G.,  p.  463.) 

Abbott,  Q.  C,  for  Plaintiff. 

Cross  and  Lunn,  for  Défendants. 


(1)  Con.  Stat.  of  L.  C,  chap.  82,  secs.  14,  15  ;  art.  1231  C.  C. 
252  C.  P.  C. 


et  art.  251  et 
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APPEL  D'UN  JUGEMENT  REVISANT  UNE  DECISION  A  L'ENQUETE. 

Banc  de  la  reine,  en  appel,  Montréal,  8  juin  1865. 

Présents  :  DuvAL,  juge  en  chef,  Aylwin,  DruMMOND 
et  Mondelet,  juges. 

The  Ontario  Bank,  Plaintifts  vs.  Duchesnay,  ]3efendant. 

.Ju(jê  :  Qu'il  n'y  u  pas  lieu  à  appel  d'un  jui;cment  interlocutoire  à  l'en- 
iliiêti',  maintenant  l'objection  des  Demandeurs  à  l'audition  du  mari  de 
la  Défenderesse  comme  témoin. 

Le  premier  iuin  1865,  la  Défenderesse  s'adressa  à  la  cour 
(lu  Banc  de  k  Reine  pour  obtenir  la  permission  d'appeler  du 
jugement  rendu  par  M.  le  juge  Badgley.  (1)  La  Cour  d'Appel, 
sans  déclarer  comme  règle  générale  que  le  mari  ne  peut,  en 
aucun  cas,  être  témoin  pour  ou  contre  sa  femme,  refusa  néan- 
moins la  permission  d'appeler,  considérant  que  le  jugement 
en  question  ne  tombe  dans  aucune  des  catégories  de  jugements 
interlocutoires  dont  la  loi  permet  l'appel.  {16  D.  T.  B.  C,  p.  194.) 

ÂBBorr  et  Dorman,  pour  les  Demandeurs. 

Cross  et  Lunn,  pour  la  Défenderesse. 


NO  RECORD  NECESSART  IN  SEIZURE  OF  MOVEABLES. 

Superior  Court,  Montréal,  80  septembre  1864. 

Before    Berthelot,  Justice. 

La  Banque  du  Peuple,  Plaintiff,  vs.  D'Aoust,  Défendant 
and  D'AousT,  Opposant. 

Jugé  :  Qu'une  opposition  à  fin  d'annuler,  produite  par  un  Défendeur  à  la 
saisie  et  vente  de  meubles,  et  basée  seulement  en  raison  de  ce  qu'il  n'ap- 
paraissait pas  qu'aucun  recors  ou  aucuns  témoins  fussent  présents  lors 
de  la  saisie,  sera  renvoyée,  avec  dépens,  sur  motion  du  Demandeur. 

Berthelot,  Justice  :  An  opposition  was  put  in  by  Défen- 
dant to  a  seizure  of  moveables,  the  sole  ground  of  the  opposi- 
tion being  that  the  seizing  bailiff  did  not  appear  by  the 
proch-verbal  to  hâve  been  accompanied  by  any  recors.  The 
law  does  not  roquire  the  seizure  to  be  made  in  présence  of 

(1)  Suprà,  p.  88. 
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rrrors  or  witnespes.  (1)  Tho  Plaintiffs  motion  to  dismiss  tho 
opposition  will  be  ^aunted.  (15  J).  T.  B.  C,  p.  4(54.) 

Denis  and  Caylev,  for  Opposant, 

DoRioN  and  Dorion,  for  Plaintiff. 


REJET  D'OPPOSITION  SUR  MOTION. 

Cour  Supérieure,  Montréal,  31  décembre  1865. 
Coram  Berïhelot,  juge. 
La  Banque  du  Peuple  vs.  Daoust,  et  Daoust,  Opposant. 

Jngé  :  Qn'une  opposition  à  fin  d'annuler  peut  être  renvoyée  sur  une 
motion.  (2) 

Par  son  opposition,  le  Défendeur  prétendait  qu'il  avait  droit 
d'avoir  main-levée  de  la  saisie  mobilière  "  en  autant  que 
"  Antoine  Vigcr,  l'huissier  saisissant,  n'avait  aucun  droit  do  se 
"  faire  accompagner  d'un  recors."  Le  Demandeur  fit  motion 
pour  le  rejet  de  cette  opposition  comme  étant  insuffisante. 

Per  Curiam:  Motion  accordée  avec  dépens.  (9  J.,  p.  215.) 

DoRioN  et  DoRioN,  avocats  de  la  Demanderesse. 

Denis  et  Cayley,  avocats  du  Défendeur  Opposant. 


REJET  D'OPPOSITION  SUR  MOTION. 

SuPERioR  Court,  Montréal,  31st  May,  18G5. 
Coram  Berthelot,  juge. 
Fraser  vs.  S.  J.  Burnstein,  and  N.  Burnstein,  Opposant. 

Held  :  That  an  opposition  afin  d'annuler  alleging  a  previous   seizure 
and  that  saisie  sur  saisie  ne  vavl,  will  net  be  set  aside  on  motion.  (3) 

The  Opposant  having  alleged,  in  his  opposition,  that  the 
goods  seized  in  this  cause  had  already  been  seized  at  the  ins- 
tance of  another  creditor,  and  were  still  under  such  seizure, 

(1)  27-28  Vict.,  chap.  39,  sec.  14.  In  ail  cases  of  seizure  of  property,  move 
able  or  iinmoveal)le,  it  shall  not  be  necessary  that  the  sherifï  or  LailifF  should 
be  accompaiiied  by  or  hâve  the  assistance  of  any  recors  or  witiiesses  ;  but  the 
shcriflf  or  bailiflf  shall  inake  such  seizure  without  any  such  assistance.  V.  art. 
5«0  C.  P.  C. 

(2)  V.  art.  135  C.  P.  C. 

(3)  V.  art.  135  C.  P.  C. 
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l'biiiitiflrinovod  for  tho  l'ojection  of  said  opposition."  Becausc 
'  tlu-  fi;r()Uii(l  upon  wliich  tlif  opposition  is  l»ast'd,i.s  insufficionfc 
'  to  niaintain  thc  conclusions  of  thc  opposition." 

Pku  Cuuiam  ;  Motion  rcjected,  (9  /.,  p.  215.) 

Poi'HAM,  attorney  for  Plaintiff. 

11.  Poi'E,  attorney  for  Oppo.sant. 


BILLETS  DE  CHEMIN  DE  FER  LIHITE. 

QiiEEx's  Bench  Appeal  Side,  Montréal,  9th  Deceniber,  1SG5. 

Before  Aylwin,  Meredith,  Drummund  and  Mondelet, 

Justices. 

Tue  (Jrand   Trunk    Railway   Company,  Appellants,  and 
CuNNiNGHAM,  Respondent. 

Jiiilê  :  Sur  le  prooi>s  par  jury.  1°  Que  l'acluit  d'un  billet  do  retour 
portant  les  mots  :  "Bon  pour  le  jour  do  date  et  le  jour  suivant  seule- 
mont,"  est  un  contrat  valide  et  légal,  dont  on  jteut  contraindre  l'exé- 
cution. 

2°  Que  si  le  jury  constatait  que  le  conducteur  du  train  avait  laissé 
passer  dans  la  môme  occasion  d'autres  passagers  portant  des  billets 
l'clms,  ou  que  telle  était  la  pratique  ordinaire  de  la  compagnie,  le  De- 
mandeur, dans  ce  ca»,  avait  droit  au  même  avantage  et  n'était  pas 
ohlisié  de  payer  son  voyage'do  retour,  et  devait  obtenir  un  verdict  en  sa 
fiiviMir. 

Par  la  Cour,  sur  motion  pour  un  nouveau  procès  et  motion  pour 
jugement. — 1"  Qu'un  passager  porteur  d'un  billet  échu  et  l'offrant  au 
conducteur,  sur  demande  de  paiement  de  son  passage,  ne  peut  pas  par 
cela  seul  être  réputé  avoir  "  refusé  "  de  payer  le  prix  de  son  passage. 

:.'"  Que  le  jury  étant  juge  des  faits  et  ayant  rapporté  un  verdict  pour 
la  somme  de  $100,  la  C'onr  ne  pouvait  pas  accorder  un  nouveau  procès. 

15"  Qii'un  conducteur  n'a  pas  le  droit  de  garder  le  billet  de  retour  offert 
en  i/aicment  par  un  passager,  tout  en  exigeant  de  lui  l'entier  paiement 
de  son  passage. 

1mi  appel. — 1"  De  mémo  que  premièrement  jugé   lors  du  procès  par 

2"  Que  le  juge  aurait  dû  déclarer  au  jury  qu'il  y  avait  un  contrat 
spécial,  et  que  le  billet  était  échu  et  avait  cessé  d'être  valable,  et  que 
c'était  avec  raison  que  l'on  avait  expulsé  le  Demandeur  des  chars. 

;>'■'  Qu'il  n'y  avait  pas  de  preuve  suffisante  que  la  compagnie  fût  dans 
riiahitnde  de  recevoir  comme  bons  les  billets  de  retour  échus,  et  tiue, 
(jnoicju'il  fût  prouvé  que  dans  plusieurs  cas  les  conducteurs  avaient  reçu 
ci's  billets,  ces  faits  ne  pouvaient  j)as  lier  la  compagnie,  cette  conduite 
étant  contraire  aux  ordres  doTinés. 

The  action  vvas  brouffht  to  recover  $300  for  damages  alleged 
to  liave  been  suffered  by  Respondent,  by  reason  of  lus  having 
bccii  forcibly  and  violently  «ixpelled  from  a  railway  carriage 
of  Appellants  on  their  road,  when  returning  froni  Montréal  to 
Acton  Vale,  on  the  8th  Noveniber,  1801,  without  giving  him 
tiiiie  t(j  take  with  him  certain  papers  and  efFects  ot  great 
V  iluo,  notwithstanding  lus  purcha.se  at  Acton  Vale  of  a  first 
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classticki't  togo  to  Montréal  and  rcturn,  known  as  a  irturn 
ticket.  This  ticket  luid  upon  it  "  j,'o()cl  for  day  of  date  and 
followin^  day  only,"  and  indor.sed  Noveniber  Otii,  18()l.  Tlir 
plea  was  to  the  efîect,  tliat  t)w  ticket  was  ^ood  oïdy  i'or  tlic 
day  of  its  date  and  tlie  next  'lay  ;  tlmt,  on  the  «Sth  Noveuilter, 
Plaintiff,  wluîn  asked  for  liis  ticket,  insisted  that  he  had  a 
right  to  return  vvithout  further  paynient  ;  that  the  conductor 
on  the  train,  after  telling  hini  tlmt  ho  liad  orders  not  to  aUow 
return  tickets  to  be  niade  use  of  after  tlie  expiry  of  the  two 
days,  and  asking  for  paynient  of  the  usual  tare  gave  hini 
notice  that  Respondent  nuist  leave  the  carriage  at  th(!  next 
station  ;  tliat  Respondent  left  the  train  at  Charron's  ahout  (i 
nnles  froni  Montréal,  without  violence  on  the  part  of  the  con- 
ductoi-  and  under  réserve  of  his  rights. 

R.  McKay,  Esq.,  for  Défendant,  subniitted,  Ist,  the  condi- 
tion printed  on  return  ticket  was  and  is  lawful  ;  any  such 
conditions  are  lawful  (Hawcroft  vs.  (i.  North  R.  Co.,  Hth  Eng. 
L.  and  E.  Reports,  Boston  édition  ;  Romsey  vs  N.  E.  R.  Co., 
June,  LS()3,  (such  a  condition  held  to  derogate  from  Statutc 
Right).  In  New-York,  per  Marvin,  J,,  in  18U0,  Barker  vs. 
Coffin  ;  in  Mas.sachusetts,  Ist  Allen's  Rep.,  267  ;  In  Lower  Ca- 
nada, Pothier  OV)lig.,  Nos.  130,  186,  146.  When  a  person  is 
travelling  vvithout  a  proper  ticket,  and  refuses  to  pay  fare 
he  may  be  put  off  froni  railvvay  cars.  Cons.  Stat  Canada, 
ch.  66,  and  s(!e  Regina  vs.  Faneuf.  (1)  2nd  ,the  proof  made 
by  Plaintiff  of  conductors  having  occasionally  passed  pas- 
sengei's  with  spent  tickets  was  useless.  The  proot  of  usage 
attempted  cannot  avail  Plaintiff;  no  such  proof,  no  paroi  proof 
can  override  the  express  contract  hère.  (Ist  Greenleaf, 
Evidence,  p,  336,  and  note  2,  Parsons  on  Contracts,  pp.  53, 
5(),  57,  59.)  The  learned  Counsel  alluded  to  the  conditional 
contract  not  l)eing  fulHUed  by  Plaintiff,  who  had  in  reality 
suffered  no  damage  ;  that  though  asked  for  fare  he  had 
tendered  no  fare,  even  the  différence  of  one  dollar.  That  a 
party  Imying  a  théâtre  or  excursion  ticket  could,  if  this  c  ise 
were  niaintained,  deniand  entrance  on  any  day  to  the  théâtre, 
or  on  any  excursion  train,  and  if  refused,  demand  back  his 
money.    Besides,  the  company  had  not  contraeted  for  any 


(1)  Aux  termes  île  la  section  106  duch.  66  «les  Statuts  Refondus  du  Canada 
de  1860  qn\  dt^crote  (|ue  "  les  passagers  (jui  refusent  de  payer  leur  passage 
"pourront  ôtre  expulsés  des  chars  par  le  conducteur  du  train  et  lesom- 
"  ployés  de  la  compagnie  avec  leurs  bagages,  sans  avoir  recours  à  un 
"  emploi  inutile  de  la  force,  .'i  toute  station  onUnaire,  oîi  près  de  toute 
"  maison  selon  que  le  conducteur  le  jugera  à  propos,  après  avoir  arrêté  le 
"  train,"  Le  conducteur  d'un  train  de  chemin  de  fer  peut  expulser  du  train 
tout  passager  qui  refuse  de  payer  son  passage.  {Résina  vs  I<amn/,  (J.H.R., 
juridiction  criminelle,  District  de  Saint-François,  février  1861,  Short,  J.,  5 
/.,  p.  167.) 
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otluT  day  at'ter  the  (ith  Noveiuber,  IMCII  ;  the  risk  or  danger 
iiiiiflit  he  ^'reater  on  any  subseciuent  day. 

.1.  A.  Pehkins,  jr.,  for  Pltff".,  suVmiitted  :  Ist.   That  tlio  coin- 
piiiiy  coukl  only  charge  2(1.  per  niilo  travellod,  ami  tliat  as  a 
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dth 


di 


fert'i 


Id 


statute 

lie  given  ono  person  over  another.  (Stats.  of  (/anada,  1H51  ; 
lucorp.  G.  T.  R.  R.  Co.  ;  Con.s.  Stats.  of  Canada,  ch.  GG,  Suc.  25.) 
2ii(l.  Tliat  the  condition  attaclied  to  the  ticket  wa.s  illégal, 
aiid  in  any  event  not  proved  légal.  (Cons.  Stats.  of  Canada, 
cil.  (i(),  Sec.  151.)  8d.  That  usage  and  custoni  as  pleaded  wa.s 
wt'U  proven,  and  the  law  presuined  the  Plaintiff  to  hâve  pur- 
cliasfd  his  ticket  in  référence  to  the  cu.stoni  extant,  and  that 
t'iistoni  and  u.sage  explained  the  contract,  the  condition  of 
which  the  conipany  had  alvvays  waived.  Grant,  on  Corpora- 
tions, Cu.stoms,  Sect.  320,  321,  322  ;  22  Barhour's  Repts.,  p.  130, 
Northern  R.  R.  Co.  vs.  Paige;  24  do.,  p.  514,  Pier  vh.  Finch  et 
iil.  :  25  Wendell,  419  :  9  Pickering,  33S  ;  Curtis'  Digest  Suprême 
Court  U.  S.,  p.  578,  U.sage  ;  Parsons  on  Con tracts,  vol.  2,  pp.  48 
to  59  (of  the  ertect  of  Custoins  or  Usages)  7  Ellis  and  Black- 
Ijurn,  278-79,  and  other  authorities.  He  ob.served  that  the 
foiiductor  had  retained  the  ticket  ;  that  the  cars  vvere  not  full, 
îMid  the  Company  suffered  no  loss  in  the  carriage,  and  had 
the  ticket  been  bad,  that  they  might  hâve  sued  for  passage 
iiioney,  and  not  proceeded  .summarily  ;  that  the  tare  demand- 
('(1  was  too  much,  and  Plaintiff  justitied  in  refusing  to  pay  ; 
tliat  the  Company  having  always  checked  tickets  returned 
by  their  conductors,  connived  at  the  practice  of  passing  after 
date,  which  practice  was  uni  versai,  and  known  by  the  con- 
iluctors  ;  that  Plaintiff  had  suffered  injury,  l>een  forced  to 
ruturn  to  Montréal,  and  that  the  company  could  not  com- 
plain  of  being  bound  by  the  custom  they  had  themselves 
introduced. 

V.  P.  W.  DoRioN,  for  Plaintiff:  The  instructions  proved 
are  dated  18th  November,  1861,  ten  days  after  the  expulsion. 
Hy  thèse  instructions  nothing  is  said  as  to  return  tickets  ; 
but  it  is  left  entirely  discretionary  with  the  conductors 
whether  or  not  to  receive  .spent  tickets.  That  the  law  of 
corporations  required  the  company  to  treat  ail  men  alike,  and 
not  show  favor.  That  the  conductor  had,  the  same  day,  ptissed 
Mr.  Mignault  of  St.  Hyacinthe,  on  the  same  train,  on  a  ticket 
(lated  five  days  before,  and  he  asked  the  jury  to  find  the 
conipany  guilty  of  breach  of  custom,  always  waived  by  thein, 
and  to  tind  for  the  Plaintiff  who  had  paid  money  and  received 
lus  ticket,  the  considération  whereof  he  had  been  refused,  and 
iiever  received.  His  Honor,Judge  Smith,  in  charging  the  jury, 
rcmarked  that  the  case  did  not  présent  any  ditficulty  as  to 
tacts  ;  that    if  the  jury  were  satistied  that  the   conductor 
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allowcul  othors  to  pivsa  or  any  nno  to  pnss  aftrr  tho  dntn  oi' 
s])i'jit  ticket,  ho  .sliould  liiivc  alluwnl  l'Iaintii'l"  to  pass.  If  tlio 
Company  allowctl  tlitî  ciistoin  of  rcct-iviiifr  tickets  after  tiiiii' 
and  cltcckin^'  them,  it  vvas  a  principle  of  law  n'<fu!atiii^  tliciii 
as  wdl  as  ail  corporations,  tliat  they  should  dcal  witli  and 
trcat  ail  pursons  .dike  and  show  no  pndVror^ce.  As  to  tlu; 
testiniony  of  th((  keepin^  of  IMaintiff's  ticket, and  the  jjassinjf 
of  Mij^nault  on  the  sanie  train,  tho  jnry  were  the  best  judj^'es. 
Jf  thèse  r>ints  were  foinid  in  favor  of  IMaintiff,  lie  was 
ontitled  lo  a  verdict,  thu  dainat^es  to  be  settled  by  thetri. 
On  the  point  of  law  h»;  said  the  condition  was  a  valid 
condition,  and  the  fact  was  to  be  decided  whether  or  not 
waived  by  the  coinpany.    Verdict  for  IMaintiff  .SlOO  currency. 

On  the  24th  Noveniber,  J8(i4,  Plaintifi  nioved  for  jud^nient 
on  the  verdict,  and  tho  Défendants  nioviîd  foi'  a  ncw  trial 
before  Hehtiielot,  Justice. 

Hkhthelot,  Justice,  stated,  in  eff'ect,  tliat  tliore  was  clear 
évidence  that  the  conihictor  had  kept  the  return  ticket  and 
refused  to  return  it  ;  in  this  ho  was  not  justitied  bj'  law  ; 
thore  was  évidence  also  that  the  ruie  as  to  not  allowin^  pas- 
sen^ers  to  return  on  spcnt  tickets  was  not  strictly  adhered  to. 
He  had  no  doubt  the  couipau}'^  had  a  rij^ht  to  jiut  otf  the  train 
persons  who  vefused  to  pay  their  fare,  but  he  did  not  think  a 
refusai  had  been  proved  in  this  case.  Thore  was  a  dispute  as 
to  the  mode  of  payment,  but  not  a  direct  refusai.  The  conduc- 
tor  had  ^one  beyond  his  duty  in  keepin^r  tho  ticket  and  in 
deniandinjî  the  full  fare,  and  this  ought  not  to  be  overlooked. 
He  held  the  verdict  of  SlOO  to  be  moderato,  it  was  ba.sud  upon 
facts  found  by  the  jury,  who  were  tho  mastors  of  the  facts, 
and  therofore,  he  would  refuse  the  motion  for  a  nevv  trial, 
Jiud  grant  tho  motion  for  jud^mont  ou  the  verdict. 

J)lu;MMO^'J),  Justice,  stated  that  a  new  trial  nnist  be  grant- 
ed.  The  contract  as  to  the  return  ticket  was  a  valid,  binding 
contract,  and  ought  to  be  enforced.  The  court  was  unanimous 
as  to  this.  It  was  said  tliore  were  no  notices  posted  in  the  cars 
as  to  enforcing  the  Company 's  rules,  but  no  such  notices  were 
necessary.  If  a  inan  voluntarily  inakes  a  contract,  he  requires 
no  notice  in  ordcr  to  bind  hini  to  perform  it.  The  Plaintitt' 
was  not  sustained  in  his  allégation  of  violence  on  the  part  of 
the  conductor,  and  it  was  proved  that  the  conductor  carried 
eut  the  coinpany 's  instructions  on  the  very  train  in  question. 
But  even  if  the  conductor  had  actod  otherwise,  and  allowed 
passengers  to  use  spent  return  tickets  ten  tinies  or  oftener, 
that  could  not  relieve  the  Plaintiff  from  his  contract.  He 
was  bound  to  return  within  the  time  agreed  on,  or  lose  the 
benefit  of  his  ticket,  and  could  not  be  relieved  from  this  by 
the  neglect,  on  the  part  of  couductors,  toobey  the  instructions 
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ui'  tlic  Company.  Kvoii  if  such  niîgloct  wvva  provcd,  whieh 
uns  iiot  tlif  case  lioif.  It  iippcarcd  to  liiiii  thcrc  must  lit'  soiiio 
sti(»ii(^  prcjuilico  aj^ainst  milway  corpunitiuris  or  a^'ainst  tlit! 
Apl'i'llaiits,  it"  such  verdicts  wcrc  ^ivcti,  iiiordy  Ijecaiisr  tho 
Company  wiishcd  to  carry  ont  a  valid,  légal  coatract  in  a 
Irifal  inainicr. 

M()N'I)KI-ET,  Justice,  could  not  actiuiosco  in  tliu  pretension 
tliat  it' thc  Company  had  allowed  <  ertain  pcrscjns  to  [jass  (jii 
spciit  return  tickets,  thoret'ore,  ail  persoiiH  had  a  rii,dit  to  pa.s.s 
witli  such  ticktits. 

MEl{Ei)rrn,  Justice  :  The  évidence  instead  of  estahlishing  a 
usii<re  as  to  return  tickets  estal)Iishes  an  altuse.  Mut  an  occa- 
sioiial  nef^lect  ot'  duty  on  the  part  ot  a  cunductor  cannot  set 
aside  a  contract.  Tlie  ./id^e  ought  to  hâve  char^ed  the  jury 
thut  s«ch  conti-act  existed,  and  tiiat  the  PlainuiH'  liad  no  right 
t((  return  on  the  Hth  after  the  expiry  ot'  the  delay. 

Juixi.MENT  IN  Al'l'EAL:  "  Seein^'  that  the  verdict  of  the  jury 
entered  ajjainst  Appellants  vvas  contrary  to  évidence  :  Seeinj^ 
ttmt  the  presiding  Judge,  at  the  time  ot"  the  trial,  should  hâve 
<iirected  the  jury  to  Hnd  a  spécial  contract  undc^r  which  •  lO 
ticket  given  to  Respondent  by  Apj)eUants  was  to  be  "  dood 
'•  for  day  of  date  an<l  1"  dlowinj^'day  only,"  and  vvas  purchased 
on  the  (ith  day  of  Novend)er,  l!S()l,  and  that  Resjiondent  pr(> 
sented  his  r'^-'irn  ticket  to  the  conductor  after  tho  period  of 
time  elapsed,  to  wit,  on  the  Mth  day  of  the  same  nionth,  and 
that  the  ticket  was  spent  and  useless,  and  that  Respondent 
was  properly  ejected  from  the  cars  of  Appellants,  and  that  tho 
cliai'jre  of  the  said  learned  judge  vvas  erroneous  in  lavv.  See- 
ing,  tluirefore,  that,  in  the  judgnient  appealed  from  there  is 
error,  it  is  considereil  that  the  said  judgment,  be  reversed  ; 
and  proceedinfif  to  render  the  judgrnent  which  the  Court 
helow  ought  to  hâve  rendere(t,  it  is  ordered  tliat  the  verdict 
be  set  aside  and  that  a  new  trial,  be  awarded,  with  costs  of 
hoths  Courts.  (9  /.,  p.  57  ;  11  J.,p.  107  ;  1  L.  (J.  L.  J.,  p.  S7,  et 
IG  J).  T.  B.  a,  p.  219.) 

Cartier  and  Pominville,  for  Appellants. 

M(;Kay,  Counsel. 

Peukin.s  and  SteI'HENS,  ïov  Respondent. 

DouioN,  V.  P.  VV.,  Counsel. 
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CONTRAT  DB  MARIAGE. -EHREGISTREHEIIT. 


Co'jR  Supérieure,  Montréal,  31  mai  1865. 
Présents  Badgley,  BERTHELOTet  Monk,  jnrres. 


Beauorand,   Demanderesse,    vs. 
Trigge  et  al,  Opposants. 


Lavallée,    Défendeur,  at 


Jugé:  P  Qu'en  l'absence  de  conventions  matrimoniales  et  d'aucun 
enrejxistrement  pour  la  conservation  de  ses  droits  et  reprises  matri- 
moniales, la  femme  ne  peut  invoquer  d'hypothèque  légale  at  tacite  à 
rencontre  des  créanciers  qui  ont  pris  inscription  entre  la  date  du  mariage 
et  l'enregistrement  des  droits  de  la  femme.  (1) 

2°  Que  cette  disposition  est  applicable  aux  mariages  antérieurs  à 
l'ordonnance  de  la  4e  Vict.,  ch.  30. 

3°  Que  le  rappel  de  la  34e  sec.  de  cette  ordonnance  n'a  pas  eu  l'effet 
de  faire  revivre  l'ancien  droit  de  la  femme  pour  le  remplir  de  ses 
propres. 

Par  le  rapport  de  coUocation  produit  par  le  protonotaire,  la 
Demanderesse,  séparée  de  biens  du  Défendeur,  son  époux,  fut 
colloquée  pour  £180  13»  4d,sur  et  en  déduction  de  ses  reprises 
matrimoniales  constatées  par  le  rapport  du  praticien,  en  vertu 
de  la  sentence  en  séparation  de  biens  qu'elle  avait  obtenue 
contre  le  Défendeur  son  mari,  le  15  mai  1858.  Le  Défendeur 
et  la  Demanderesse  furent  mariés  le  5  juin  1835,  sans  contrat 
de  mariage.  Le  père  de  la  Demanderesse,  par  son  testament, 
en  date  du  28  juillet  1832,  et  un  codicile  en  date  du  8  août 
1833,  Chalut  N.  P.,  lui  légua  la  somme  de  2600  livres,  ancien 
cours,  et  quelques  meubles.  Par  acte  de  cession,  en  date  du  25 
octobre  1849,  Chalut,  N.  P.,  la  mère  de  la  Demanderesse  lui 
donna  en  iiaiement  de  ce  legs,  une  terre  que  le  Défendeur  a 
ensuite  échangée  avec  B.  Gervais,  le  11  août  1851  ;  et,  à  raison 
duquel  échange,  il  a  reçu  de  ce  dernier  une  soulte  de  £83  6s 
8d.  La  Demanderesse,  ayant  fait  établir  par  le  pratiùcien,  ses 
droits  et  reprises  matrimoniales  ;  P'  En  la  somme  de  £104  3  4 
montant  de  ce  legs  ;  2'''  en  celle  de  £83  6  8  montant  de  cette 
soulte  ;  3"  en  celle  de  £303  19  8  montant  du  prix  de  la  vente 
des  terrains  obtenus  en  échange  de  B.  Gervais  et  puis  vendus 
par  le  Défendeur  en  1851  ;  4"  en  celle  de  £75  montant  com- 
posé partie  de  deniers  reçus  de  .sa  mère  et  partie  de  meubles 
reçus  de  r,a  mère  ;  elle  fut  colloquée  en  déduction  de  ces 
reprises  comme  ci-dessus  dit.  Les  Opposants, Trigge  et  consorts, 
contestèrent  cette  collocation,  sur  le  principe  que  la  créance 
de  la  Demanderesse  n'a  jamais  été  enregistrée,  que  ces  reprises 
n'ont  jamais  été  légalement  constatées,  que  son  hypothèque 

(1)  V.  art.  2113,  2114,  2115  C.  C. 
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ne  (latînit  que  du  jour  de  la  réception  (1)  de  ce  legs  de  £104 
8s  4<1,  par  son  mari,  savoir  :  le  25  octobre  1849,  elle  est  pos- 
térieure à  celle  des  Opposants,  qui  repose  sur  un  acte  d'accords 
en  date  du  21  mai  1S47,  David  N.  P.,  et  enregistré  le  8  juin 
1847  ;  enfin  qu'elle  a  renoncé  à  son  hj'pothèque  en  leur  faveur, 
en  taisant  vendre  l'immeuble  saisi  sur  le  Déïendenr  à  la  charge 
(le  la  rente  foncière  des  Opposants  qui  leur  est  due  en  vertu 
(le  leur  acte  d'accords,  et  ce  conformément  à  leur  opposition 
à  fin  de  charge  produite  en  cette  cause.  (2)  La  Demanderesse 
il  répondu  à  cette  contestation  ea  disant  que  l'hypothèque  des 
Opposants,  Trigge  et  al.,  n'affectait  qu'un  arpent  de  terre  sur 
cinq  arpents  saisis  et  vendus,  que  son  jugement  en  séparation 
a  (ité  enregistré  le  6  février  1860,  que  ses  droits  et  reprises 
ayant  été  constatés  à  £504  3s  Id,  elle  se  trouve  créancière 
(l'un  montant  plus  que  suffisant  pour  maintenir  sa  coUocation. 
LaFrenaye,  pour  les  contestants  :  L'ordonnance  4  Vict., 
ch.  30,  s'applique  tant  aux  contrats  de  mariage  passés  anté- 
rieurement à  sa  mise  en  force  qu'après.  (3)  Le  contrat  de 
mariage  pour  conserver  le  douaire  préfix  doit  être  enregistré 
en  temps  utile.  (4)  Pour  conserver  le  douaire  coutumier, 
l'ein-egistrement  n'est  pas  nécessaire  ;  car  c'est  un  droit 
de  propriété.  (5)  Il  en  est  de  même  quant  au  propre  ameu- 

(1)  Stat.  réf.  du  Bas-Canada,  ch.  36,  sec.  46. 

(2)  Lacoinbe,  Recueil  de  jiirinprudence,  \ho  Contrat,  n*  19,  vho  hypothèque, 
II"  13  ;  Louet,  n"  6. 

(;j)  4  Vict,  ch.  30,  sec.  4. 

i4)  F.,  veuve  de  M.,  par  action  hypothécaire,  réclamait  de  L.,  comme  dé- 
tenteur d'un  certain  immeuble,  la  somme  de  ^T-W,  savoir  :  £500,  douaire 
]ji'(''tix,  et  £250,  préciput,  stipulés  par  son  contrat  de  mariage  passé  le  13  sep- 
teml)re  1817  et  enregistré  le  14  février  1853.  M.  avait  acciuia  cet  immeuble  à 
une  vente  judiciaire  le  22  janvier  1818  et  l'avait,  le  20  mars  1819,  vendu  avec 
t;aiantie  i\  E.  L.,  qui,  à  son  tour,  l'avait  cédé  à  L.  par  acte  de  vente  du  5 
novembre  1829.  M.  était  décédé  en  octobre  1852.  Le  Défendeur  plaida  que  les 
divers  contrats  de  vente  avaient  été  faits  pour  twnne  et  valable  considération 
et'rjue  la  Demanderesse,  n'ayant  pas  fait  enregistrer  son  contrat  de  mariage 
<liinH  le  délai  fixé  par  la  loi,  n'avait  plus  aucun  droit  d'hypothèque  sur  l'iui- 
inetible  en  (question.  Réponse  générale  de  la  part  de  la  Demanderesse.  Le 
.SO  mai  1850,  la  Cour  Supérieure  (Day,  .1.,  Smith,  J.  et  Monpklkt,  J.) 
(léliimta  la  Demanderesse  de  son  action,  jugeant  que  le  Défendeur,  ayant,  pour 
biiiine  et  valable  considération,  ac(iuis  cet  immeuble  par  '.'acte  du  5  novembre 
IH-2!),  dAnient  enregistré  avant  le  1er  novembre  1844,  n'était  pas  tenuhypothé- 
eaiiement  au  paiement  du  douaire  préfix  et  du  préciput  stipulés  par  le  contrat 
de  maiiage  de  la  Demanderesse,  vu  le  défaut  de  cette  tlernière  de  n'avoir 
pus  fuit  enregistrer  son  contrat  dans  le  délai  fixé  par  la  loi  7  Vict.,  ch.  77. 
(t'oKiiES  i-H.  Lkoai'lt,  6  1).  T.  B.  G.,  p.  100.) 

(•'))  Il  n'est  pas  nécessaire  ([u'un  contrat  de  mariage,  contenant  la  stipula- 
ticin  d'un  douaire  coutumier,  soit  enregistré  pour  donner  à  la  douairière  le  ré- 
eliiiiijint  un  droit  de  préférence  sur  les  créanciers  postérieurs  qui  ont  enre- 
gistiv  leurs  titres.  Le  douaire,  (lui,  dans  un  contrat  île  mariage,  est  mentionné 
êti'i^  celui  reconnu  par  les  lois  du  Btis-Canada,  est  le  douaire  co  umier. 
(SiMMs  et  al.  m.  Evans,  et  Divers  Opposants,  C.  S.,  Montréal,  30  avril  1860, 
MoNK,  J.,  8«.  J.  H.  y.,  p.  267.) 
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L»li.  (1  )  Four  conserver  le  préoiput,  lo  contrat  de  nmriage  <loifc 
être  enregistré.  (2)  Pour  conserver  une  rente  viagère  stipulée  en 
contrat  de  mariage,  il  faut  en  faire  l'enregistrement.  Pour 
conserver  les  droits  ou  sommes  dotales  provenant  de  suc- 
cession, il  faut  faire  enregistrer  le  titre  (|ui  en  accuse  la 
réception.  Pour  conserver  les  droits  de  loute  donation  faite 
jiendant  la  durée  du  mariage,  il  faut  enregistrer  le  titre  du 
jour  de  la  mine  à  exécution  de  telh;  donation.  (3)  Les  dispo- 
sitions de  ia  clause  21),  du  ch.  80,  (4  Vie,  ch.  30)  «'appliquent  à 
tous  les  droits  et  réclamations  qui  ont  pu  devenir  oiivertu 
depuis  la  mise  en  foi'ce  de  l'ordonnance,  savoir  :  1er  nov.  1841. 
Il  y  a  donc  une  distinction  ren)ar(|uable  à  faire  entre  les 
sommes  dotales  irroinises  ou  données  par  le  conti'at  de  ma- 
riage et  celles  qui  ne  deviennent  échues  que  pendant  la  durée 
du  mariage.  Les  premières  doivent  êtres  assurées  par  l'enre- 
gistrement du  contrat  de  mariage  et  les  secondes  «ju'au  fur  et 
à  mesure  que  leur  réception  par  le  mari  sera  constaté  par  un 
titre  (jui  pourra  être  enregistré.  Il  faut  remar(|uer  (|U(!,  lorsque 
la  femme  prétend  exercer  contre  son  mari  son  droit  de  reMitr- 
tion  de  dot,  c'est  l'acte  qui  constate  que  lui,  le  nutri,  a  reru 
cetUi  dot  qui  doit  être  enregistrée  sur  les  biens  du  mari.  A 
quoi  servirait  de  faire  enregistrer  les  actes  antérieurs  à  cette 
réception  par  le  mari  ?  Cet  enregistrement  ne  pourrait  pns 
atlecter  ses  biens  imnieuities  tant  (pi'il  n'aurait  pas  reyu  cette 
dot.  Quant  aux  donations  pendant  la  durée  du  mariage  ; 
d'après  les  dispositions  de  la  clause  29,  elles  sont  bien  dis- 
tinctes de  la  question  du  remploi  des  propres  qui  était  réglée 
par  la  section  34.  Par  la  sec.  23  de  la  4e  Vie,  ch.  30,  (S.  R.  H. 
C,  ch.  37,  s.  32)  la  fei  \nu!  cUomême  peut  faire  enregistrer  ses 
droits  pendant  la  durée  du  mariage.  (4)  Cette  rente  fctncière 

(1)  Le  3  novembre  18'2.S,  1).  et  L.  stipulent  par  leur  contrat  de  mariage 
communauti^  de  biens  avec  elause  d'umeublisseinent  gt''nc''ral.  Ii'épon.se  meurt 
et  ses  enfants,  aeeeptant  la  coninuinautt'',  réclament  par  une  opposition  à  tin 
do  conserver,  en  vertu  de  cette  clau.se  d'aïueublissement,  leur  part  de  la  com- 
munauté et  notaunneut  la  valeur  de  la  moitié  d'un  immeuble  dépendant  de 
cette  eonnnnnauté.  K.  L.,  un  créancier  de  1).,  leur  objecte  (|ue  le  contrat  de 
mariage  en  ipiestion  n"a  pas  été  enregistré.  fiC  "iC)  avril  1S,V2,  la  Cour  Supé- 
rieure ((iuél)ec,  HowKN,  .).  en  V.,  l)rv.\i,,  .(.  et  Mkkki)IT1[,  .1.)  a  jugé  ([u'il 
n'était  pas  nécessaire,  pour  la  conservation  <les  droits  de  propriété,  d'enregis- 
trer les  contrats  de  mariage  dont  ils  résultent  ;  ipi'en  con.sé(iuence  les  enfanta, 
représentant  leur  mère,  peuvent  réclamer,  à  titre  de  coinnnuis,  la  valeur  de  la 
moitié  d'un  propre  ameul)li  (juMls  aura  eut  laissé  vendre.  (Naukai:  es.  Du- 
M(»NT,  et  Divers  Opposants,  H  II.  J.  A'.  Q.,  p.  142.) 

(2)  (Jaknkau  vh.  Fortin,  3  A'.  J.  H.  Ç.,  p.  113,  5  R.  J.  R.  Q.,  p.  27  et  ÎIO, 
et  12  R.  .1.  R.  Q.,  p.  3.")1. 

(3)  (iinAKi)  rs.  Bi.Ais,  ot  Divers  Opposants,  13  R.  J.  R.  ().,  p.  353  ;  4  Vict. 
eh.  3»,  sec.  29  ;  Comtk  et  al.  </  La  Hkink,  \:\  R.  .1.  R.  Q.,  p.  353. 

(4)  Dans  la  cause  de  (Juin,  ii-  parte,  li.  Siikim-ari»  et  iix.,  Opposants,  et  la 
lîANiii'K  i>K  F.,A  CrrK.,  Opposante,  Harriett  Campltell,  épouse  de  >Sheppard  réela- 
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n  ôté  roconnne  par  la  Demanderesse  ;  car  c'est  elle  qui  a  fait 
saisir  et  vendre  les  biens  immeubles  en  cette  cause  d  la  charga 
(le  cette  rente  foncière  suivant  et  conformément  k  l'opposition 
()  fin  de  rluirge  des  Opposants  qui  a  été  admise  par  la  Deman- 
tloresse.  Or,  elle  a  ainsi  renoncé  en  faveur  des  Opposants  à 
toute  hypothèque  ((u'ello  aiirait  pu  exercer. 

Vide  Laconibe,  Recueil  de  Jur.,vo.  Contrat,  n'*.  19,  vo  hypo- 
thèque n".  13.  "  Quand  un  corps  certain  ou  fonds  désigné  est 
'  hypothéqué,  et  l'acte  souscrit  par  le  créancier  sans  protesta- 
tion; Louët.n"  (5.  En  loi, elle  a  valablement  renoncé  à  son  hypo- 
tliètiue.si  toutefois  elle  en  avaitunesur  un  corps  certain  et  fonds 
désigné,  suivant  les  expressions  de  Louët.  Persil,  priv.  p.  257  ; 
'\\-o])\o\\^,priv.  et  hypothèques,  p.  475, 483  ;  Boudria  et  McLean 
(1).  Nonobstant  sa  renonciation  directe  ai  valable,  gWq  répond  à 


is- 

t 

(M! 

H. 

Sl'S 

ière 

leurl 
à  tiii 
coin- 
it  lie 
it  tli; 

(lu'il 

iUlts, 

lie  lii 
\H 

t  ;'.o, 

L'ict. 
iet  la 


niait,  piir  son  opposition,  sur  le  produit  des  immeubles  de  son  marf,  une 
sdiiiniL'  de  i;l.'}.">8  ISs  4d  ^\\r  ses  ropiises  niatrimouiiiles  par  privilège  «l'hy- 
l>i)tlH'(iiiu  i'i  compter  du '28  septembre  1809,  date  <le  sou  contrat  de  uuvriage, 
KcHiul  portait  exclusion  d»>  communauté  et  établissait  d'une  ntanière  incontes- 
talile  les  rejtrises  d'Harriet  Campbell.  Ce  contrat  n'avait  été  enregistré  (jue  le 
7  (lécendtre  184(i.  La  ltan(]ue  de  la  Cité  avait,  contre  Sheppard,  imo  créance 
liy|K)tiu'caire  résultant  d'une  obligation  dûment  enregistrée  avant  lo  7  dé- 
ciiiilire  184(i.  Le  projet  de  distribution  colUxpiait  la  femme  Sheppard  au  i)ré- 
jiidice  de  la  Uan(|ue  de  la  Cité,  d'ofi  contestation  de  cette  dernière,  fondée 
s\ir  w  (jue  la  Ban([ue  de  la  Cité  avait  une  hypothèque  antérieure  à  celle  de  la 
t'oiinne  Sheppard,  en  raisou  du  défaut  d'enregistrement  du  contrat  de  mariauu 
dans  le  délai  fixé  par  lord.  4  V'ict.,  ch.  30,  sec.  4.  La  Cour  d\i  Banc  de  la 
Kfinc  (.Sti'art,  .1.,  Bdwkx,  J.  et  Avi.wi.n,  J.  )  a  jugé  que,  bien  que  son  con- 
tint de  mariage,  antérieur  à  l'ordonnance  des  buieaux  d'enregistrement,  n'ait 
fté  enregistré  (|Ue  le  7  décembre  184(i,  la  fenuue  Sheppard  n'avait  piw  pour 
cola  perdu  son  droit  d'hypothè(iue  sur  les  biens  de  son  mari  pour  .ses  reprises 
matrimoniales.    {A  R.   ih  Li'ij.,   p.  478.) 

Le  vendeur  d'un  innneuble,  qui  n'a  pas  fait  enregistrer  son  titre  coii.seuti 
antérieurement  à  l'ord.  4  Vict, ,  ch.  30,  avant  le  1er  novcnd>re  1844,  ne  p(;ut 
étie  colloque  au  préjudice  d'un  créancier  hypothécaire  subséquent  (^ui  a  en- 
rcuislré  s(m  titre  avant  lui.  (l)iONSK  w.  Soi'CY,  H  Soi'cY,  Opjiosant,  C,  S., 
(.Micbec,   I8.")0,  BowEN,  J.  eu  C,  Duv.vL,  J.  et  Mkrkihtii,  J.,  2  R.  J.  H.  ii- 

[h  :m:i. 

\a'  contrat  de  mariage,  assignant  une  rente  viagère  à  la  fennnc,  doit  être 
enregistré  pour  lui  conserver  son  rau^  d'liypothé(iue.  (Pankt  rs.  Laki.'r,  ft 
I'a.net  et  Laki'K,  Opposants,  c,  s.,  Québec,  13  twtobre  1851,  Di.'Val,  J.  ot 
Mkkkdith,  j.,  3  K.  J.  H.  Q.,  p.  104. 

L'hypothèque  n'a  lieu  sur  les  biens  d'un  exécuteur  testamentaire  que  du  jour 
lie  son  acceptation  par  acte  authentùiue  et  cette  acceptation  doit  être  eure- 
gisti'ce  pour  donner  à  un  créancier,  en  vertu  du  testament,  un  dn  t  de  priorité 
et  de  préférence  sur  un  autre  civancier  dont  l'hyiHjthèque  a  été  dûment  enre- 
gistrée. (David  rs.  Havk.s,  *t  Hayes  et  al.,  Opposants,  C.  .S.,  Montréal, 
lïS  octobre  1852  Day,  J.,  Smith.  J.  et  Monuklkt,  J.,  3  D.  T.  />'.  C,  p.  440.) 

Voir  aussi  les  causes  suivantes  :  Lauzon  et  al.  ru.  Bklanukr,  l  R.  J.  H.  Q., 
1>.  4!X»  et  2  R.  J.  R.  Q.,  p.  3}>3  ;  Tkembj.ay  (w.  Boihuakd,  «t  SiMox,  Oppo- 
sant, 1  R.  .J.  R.  Q.,  p.  4.-)3  et  2  R.  J.  R.  Q.,  p.  21  et  393. 

(  I  )  La  fenmie  contmune  en  biens  peut,  avec  l'autorisation  de  son  mari,  ratifier, 
pcmlant  la  connnunauté,la  vente  d  un  immeuble  conquetde  lacoumuuiauté  faite 
par  le  mari,  et  cette  ratiHcation  constitue  une  renonciaticm  .'i  l'hypotluSinequ'ello 
a  MIT  cet  iiiimculile  pour  ses  reprises,  et  en  agissant  ainsi,  elle  ne  se  porte  pas 
caiiliim  et  n'encourt  aucune  responsabilité  pour  dette,  engai^ei  lentou  ubligiv- 
tinn  contractés  par  son  mari,  et  cette  renonciation  n'enfreint  pas  la  sec.  .')({ 
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la  contestation  en  prétendant  restreindre  l'hypothèque  des  Oppo- 
sants à  un  arpent  de  terre  et  la  leur  refuse  sur  les  quatre 
autres  arpents.  Elle  allègue  avoir  fait  enregistrer  son  jugement 
le  6  février  1800.  La  Demanderesse  et  le  Défendeur  se  sont 
mariés  sans  aucun  contrat  de  mariage  le  5  de  juin  1835.  Elle 
allègue,  par  sa  réponse,  que,  le  2G  octobre  1849,  par  acte  de 
cession  devant  Chalut,  N.  P.,  elle  a  reçu  de  sa  mère,  Made- 
leine Dessert,  un  immeuble  d'abord  échangé  avec  Bénoni 
Gervais,le  11  août  1851,Coutu,  N.  P.,  avec  soultede  £83  6s  8d 
Elle  allègue  encore  que  les  immeubles  obtenus  en  échange, 
furent  vendus  par  le  Défendeur  le  11  avril  1851,  Coutn  N.  P., 
à  Jos  Lefebvre  pour  £191  23  4.  Et  le  11  avril  1851,  Coutu  N.  P., 
à  Chs.  Gervais  pour  £70  13.  Et  28  avril  1851,  Coutu  N.  P.,  à 
N.  Aubuchon,  pour  £41  13  4.  Total  :  £387  G  4.  Elle  allègue,  de 
plus,  que  par  le  testament  de  son  père,  du  28  juillet  1832,  et 
le  codicile  du  8  août  1833,  Chalut,  N.  P.,  elle  est  devenue  cré- 
ancière de  sa  mère,  Madeleine  Dessert,  pour  £104  3s  4d.  ainsi 
que  de  meubles  mentionnés  au  testament  valant  au-delà  de 
£50  (cette  somme  de  £50  n'est  pas  mentionnée  dans  le  rapport 
du  praticien)  et  qu'en  loi  le  Défendeur  était  tenu  de  veiller  au 
paiement  de  ce  legs  dès  l'époque  de  son  mariage,  5  juin  1835, 
£154  3s  4d.  Intérêt  du  15  mai  1858.  Mais  cette  somme  de 
£104.  3s  4d.  a  été  reçue  le  25  octobre  1849,  par  la  terre  que 
sa  mère  lui  a  donnée  par  l'acte  de  ces.sion  du  25  f)ctobre,  1849, 
en  sorte  que  cet  immeuble  qui  a  été  échangé  comme  ci-dessus 
i^entionnée  lui  avait  été  donné  en  paiement  par  sa  mère  pour 
s'acquitter  de  ses  legs.  Le  praticien  constate  ce  vaiement  dans 
un  de  ses  rapports  entre  le  7e  et  le  8e  article.  Conséquemment, 
cet  immeuble  ayant  été  donné  en  paiement  par  sa  mère  pour  les 
legs  qu'elle  lui  devait,  ce  serait  faire  double  emploi  que 
d'exiger  du  mari  de  rendre  compte  de  cet  immeuble.  Il  n'est  à 
tout  événement  tenu  de  rendre  compte  que  de  ces  legs  se 
montant  à  £104  3s  4d.  Les  diverses  sommes  excédant  £75 
dont  parle  la  Demanderesse  en  sa  réponse  se  composent  partie 
de  deniers  et  partie  de  meubles  que  le  praticien  est  persuade 


de  l'ord.  4  Vict.,  ch.  30,  qui  décrète  "  nulle  femme  mariée  ne  pourra  se 
porter  caution,  ni  encourir  de  re8ponsal>ilité  en  aucune  autre  (jualité  tjuu 
comme  commune  en  biens  avec  son  mari,  pour  les  dettes,  obligations  ou  enga- 
gements contractés  par  le  mari  avant  leur  mariage,  ou  pendant  la  durée  de. 
leur  mariage,  et  tous  engagements  et  obligations  contractés  par  une  femme 
mariée,  en  violation  de  cette  disposition,  seront  absolument  nuls  et  de  nul 
effet."  Si  la  femme,  en  ratifiant  la  vente,  s'est  obligée  à  la  garantie  de  la 
vente  conjointement  et  solidairement  avec  son  mari,  cette  ratification  est 
valide  comme  renonciation  k  ses  reprises,  mais  l'obligation  de  garantie  est 
nidle  comme  contraire  aux  dispositions  de  ladite  ordonnance.  (Boudria  et  rir 
et  MoLean,  C.  B.  R.,  Montréal,  4  mars  18fi2,  Lafontaink,  J.  en  C,  Aylwin, 
J.,  dissident,  Duval.  J.  Merkdtth,  J.  et  C.  Mondelkt,  J.,  dissident,  contir 
niant  le  jugement  de  la  C.  S.,  Trois- Rivières,  7  février  1861,  Poi.ette,  J.,  10 
R.  J.  R.  Q..p.24.) 
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tout  simplement  que  la  Demanderesse  a  dû  recevoir  durant  la 
communauté,  e^  il  ne  constate  pas  si  ce  sont  les  eflets  mobiliers 
montioimés  au  testament.  Elle  veut  dépa8.ser  le  montant  de  ses 
droits  et  reprises  constatées  par  le  rapport  du  praticien,  en 
alléguant  que  son  mari  a  acquitté  des  créances  hypothécaires 
sur  l'immeuble  reçu  en  paiement  de  sa  mère,  or  cette  prétension 
est  illégale.  Vide  Dontre  vs.  Trudeau,  13  R.  J.  R.  Q.,  p.  311. 
l'iir  k'ur  réponse,  les  Opposants  allèguent  que  la  Demanderese 
il  reconnu  par  sa  saisie  et  vente  de  l'immeuble  à  la  charge  de 
leur  rente,  qu'ils  doivent  la  primer,  et  que  c'est  elle  qui  aurait 
dû  faire  enregistrer  ses  créances  du  ^'owr  de  leur  réception  par 
son  mari,  savoir:  l'acte  de  ces.sion  du  25  cxîtobre  1849,  vu  que, 
par  la  loi,  elle  eu  avait  le  droit,  et  que  l'enregistrement  de  son 
jugement  est  non  valable.  De  plus,  il  est  bon  de  remarquer  que 
le  mari  n'a  reçu  ces  legs  qu'après  l'acte  d'accord  <les  Opposants. 
Par  les  dépositions  des  témoins  pi'oduits  par  la  Demanderesse, 
l'arpent  sur  lequel,  disent-ils,  les  Opposants  avaient  leur  hypo- 
thèque, valait  lors  de  la  vente  en  cette  cause  les  S^G  au  total 
de  la  propriété  vendue. 

Barnard,  pour  la  Demanderesse  :  Ist  The  wife  relies  on  the 
case  of  Gibb  vs.  Sheppard,  suprà,  p.  98,  and  Sir  James 
Stuart's  reasoning  as  proving  that  no  registration  is  necessary 
in  the  case  of  mai-riages  anterior  to  1841,  there  being  in  that 
case  no  provision  in  the  law  imposing  penalties  against  the 
liusband  neglecting  to  register,  Sect.  21st  of  4th  Vict,  c  30, 
2nd.  But  even  assuming  that  the  gênerai  rule  is  that  registra- 
tion is  necessary,  the  prothonotary,  in  framing  the  report,  has 
held  that  registration  in  the  présent  case  was  an  impossibility. 
there  being  no  contract  of  marriage.  If  it  is  pretended  that 
in  the  ab.sence  of  contract  of  marriage,  something  else  must  be 
registered,  the  answer  is  that  there  has  been  so  far  no  reported 
décision  to  that  effect.  It  is  Mr.  Bonner's  opinion,  and  he  limits 
it  to  the  case  of  marriages  subséquent  to  1841.  But,  even 
assuming  the  necossity  of  registration,  j:»er  equipollentevi,  there 
was  nothing  in  this  case  admitting  of  registration.  The  notarial 
discharge,  showing  that  the  husband  has  received  the  amonnt 
lii(|ueathed  to  his  wife  by  Mr.  Champagne, her  father,  is  dated 
lu  1849,  subséquent  to  the  registration  of  the  mortgage  of  tho 
opposant  Trigge.  The  registration  of  such  a  discharge  wonld 
liave  therefore  been  vain.  But,  the  main  point  is  that  the  wife's 
mortgage  against  her  husband  is  indépendant  of  the  fact  of 
liis  receiving  the  money,  and  consequently  is  indépendant 
of  the  discharge  or  document  evidencing  the  receipt.  Pothier, 
C'omm.,  No  009,  saj^^s,  "  le  mari  comme  administrateur  est 
"  tenu  envers  sa  fem  e  de  sa  négligence  dans  le  recouvre- 
"  ment  qu'il  ëtait  tenu  de  faira"  To  make  the  wife's  mortgage 
dépend  on  the  registration  of  the  discharge  by  the  husband. 
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woiild  ovidently  be  to  limit  tlie  légal  riglits  of  the  \vif(î  iii  ail 
cases  where  the  husband  lias  failed  to  collect  the  amount  at 
ail  or  has  neglected  lus  duty  for  a  time.  The  regiatering  of 
Chainpagne's  will  would  hâve  been  of  still  less  avail,  for  the 
wifo  has  no  daim  against  Chanipagne's  estate,  the  nioney 
havingbeen  received  by  tho  husband  froni  Chaïupagno's  estate  ; 
nor  would  the  registering  of  the  will  of  Champagne  prove  that 
thé  amount  will  necessarily  be  collected  by  the  husband,  siuce 
Mra.  Lavallée  herself  might  havo  collected  it  before  marriage, 
or  might  hâve  reserved  at  the  time  of  the  marriage  the  right 
to  collect  it  herself  at  a  later  period.  The  preceding  remarks 
apply  to  the  contestation  in  so  far  as  it  relates  to  the  wife's 
claim  for  the  amounts  bequeathed  to  her  by  Champagne's  will. 
3rd.  As  to  her  claim  for  remploi  de  lyropres,  tho  wife's  propo- 
sition is  that  the  repeal  in  l(S4f3  of  the  84th  clause,  has  had 
tho  etfect  of  reviving  the  old  law,  and  if  the  intention  was  to 
make  tho  provision  of  the  old  law  so  revived  dépendent  on 
rogistration,  soine  spjcial  enactment  to  that  oHect  was  neccs- 
sary.  Vide  Bonner,  p.  09  ;  Patenaude  et  Lerigcr  dit  Laplante  (1  ) 
4.  Tho  opposants  Trigge  hâve  no  interest  in  contesting  the 
PlaintifFs  ^^ollocation.  Ist.  Because  they  hâve  already  received 
the  full  value  of  tho  ono  arpent,  upon  which  alone  they  had 
a  mortgage.  2nd.  Because  the  mortgage  itself  was  a  nullity 
as  to  third  parties.  (2)  As  to  the  pretension  that  PlaintiH'  has 
renoimccd  her  right  to  contost  tho  validity  of  tlie  mortgage 
or  its  rank  whou  tho  proceods  would  come  before  the  court, 
because  tho  property  has  been  sold  à  la  charge  de  la  rente  fon- 
ci^re,  it  seems  nnnecessary  to  réfute  it. 

Smith,  J.  :  The  question  affects  the  rights  of  married  women 
with  respect  to  the  registration  of  their  légal  hypothccs.  The 
facts  are  as  follows  :  Trigge  et  al.  had  a  mortgage  upon  the 
land  sold  ïov  a,  rente  foncière,  wmXcv  i\  deed  of  1847.  Under 
this  deed,  thoro  had  been  a  question  as  to  a  dike  resting  on  one 


(1)  De  droit  commun  l'antion  on  résolution  de  la  vente,  faute  de  payement 
du  prix,  appartient  au  vendeur,  soit  (pie  la  vente  ait  étt''  faite  à  terme  ou  sans 
terme,  et  le  droit  de  porter  cette  action  n'a  été  en  aucune  nianiéi'e  affecté  par 
l'ordonnance  établissant  les  bureaux  d'enregistrement  ;  en  conséipience  le 
défaut  d'enregistrement  de  l'acte  de  vente  ne  jieut  ])réjudicler  h  l'exercice  de 
cette  action.  \Pa'e,nande  et  Leriijtir  dit  Laplnntt  et  <il.,  C.  IJ.  R. ,  Montréal,  l'2 
mars  1807,  L.  H.  Lakontaink,  J.  en  C,  Ayiavln,  J.,  Duvai.,  J.  et  L'aron,  .1. 
infirmant  io  jugement  de  ('.  K.,  Montréal,  31  mars  ISôO,  Dav,  J.,  Smitii,  J. 
et  MONDKLKT,  J.,  1  J.,  p  KMî) 

(2)  La  7e  clause  de  l'acte  16  Vict.,  ch.  20<),  ne  s'applicpie  qu'aux  rentes 
via(îores  stipulées  aux  actes  de  donations  enti'e-vifs,  et  non  à  celles  créées  pai- 
testament,  et  ces  dernières  n'emportent  pasd'hypotiiiMjue  à  l'encontredes  tiers- 
uccpiéreur»  de  boinio  foi,  si  l'immeuble  n'est  pas  désigné  et  spécialement  aH'ectc' 
par.le  testament  pour  une  somme  d'urgent  déterminée  conformément  à  la  clause 
2S(le  l'ord.  4  Vict.,eh.  'M).  (Ordi/oire  vs.  La/crrii-rv,  C.  .S.,  Montréal,  30  juin 
1859,  Bkkthelut,  j.,  3  j.,  I).  184.) 
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siilc  of  t]u\  rivor  :  the  action  was  ccntosto»!  in  ail  tho  courts  of 
tlic  t'ountry  and  tlu'  rif,'lit  of  Opposants  woro  couHimuihI  by  the 
l'iivy  Council.  Tho  pioperty  solil  was advortiscMl  for  saleat  the 
instance  of  PlavntiH,  subject  to  the  opposition  à  fin  de  charge 
which  had  })een  fyled  by  (apposants  for  this  rente  foncih'e, 
(Mie  und  payable  to  thern  upon  the  propi'rty.  The  Plaintitf, 
Itcing  the  wife  of  Défendant,  f^ot  this  propol'ty  seized  fol*  tlio 
iimount  nietitioned  in  the  rapport  dn  praticien,  conséquent 
upon  lier  séparation  de  hienn.  Now  Plaintitt'  claiins  hypothe- 
Ciiry  rijrhts  upon  tliis  property,  for  the  ainount  of  a  legacy 
(hie  to  her  under  the  will  of  lier  father  who  died  before  her 
inai-riafre  with  Défendant  and  which  bas  been  paid  to  her  hus- 
band  by  her  niother  under  tho  acte  de  cession  of  1H49,  and  under 
thf  old  System, she  would  bave  been  entitled  toclaim  such  hypo- 
thcc  froui  the  day  of  the  luarriajje  contract,  or  the  day  of  the 
iiiarriage  cenniiony  if  there  were  no  contract.  The  contestation 
raisi^d  by  Trigge  et  al.  \s  as  to  the  necessity  for  Plaintiff  to 
hâve  registered  her  hypothecary  claini  for  this  aniount  due  her 
by  the  succession  of  her  father;  they  contend  that  their  deed 
for  the  paynient  of  the  the  rente  foncièi^,  payable  by  the  hus- 
biind,  and  which  bas  Iteen  registered,  niust  take  prccedence, 
ami  that  Plaintiti'  was  bound  by  law  to  register  her  claim. 
(I)  The  Plriî'titt'  did  not  stipulate  in  any  way  for  the  pré- 
servation of  lier  hypothec  at  tho  time  of  her  niarriage  with 
Défendant,  when  that  legacy  due  to  her  was  then  payable 
silice  the  death  of  lier  father.  By  the  ternis  of  the  registry 
Di'diuance,  no  légal  or  tacit  liypothec  shall  subsist  upon  the 
loal  estate  of  the  husband,  except  for  securing  the  restitution 
and  paynient  of  ail  clainis  and  demanda  of  bis  wife,  for  oi'  by 
reasoii  of  any  succession  devolving  upon  or  accruing  to  her, 
and  such  hypothec  shall  bo  accounted  from  the  reHpective 
jieriods  at  which  such  succession  so  devolves  and  accrues.  In 
the  présent  case,  this  claiiu  accfued  to  the  wife  before  her 
iiiarriage,  and  was  paid  to  the  busband  under  the  acte  de  res- 
xidii  of  1<S4!),  and  subseipiently  to  the  title  of  Opposants  of 
bS47.  Under  tlie.se  circuiiistances  the  judgiiient  inust  go  in 
i'nvor  of  Opposants,  and  their  contestation  is  therefore  nmin- 
tiiiiied.  The  judgiiient  of  the  Superior  Court  was  as  foUoWs  : 
"  Considering  that  W.  H.  Trigge  et  al.  have  e4ablished  tlin 
nnitters  ainl  things  set  up,  and  alleged  by  them  in  theif  con- 
testation of  the  collocation  of  Plaintiff'  fol*  the  sum  of  £185 
2s  (!d  by  the  Gth  item  of  the  draft  or  order  of  distribution 
and  collocation  prepared  and  their  right  to  be  coUocatetl  to 
iind  in  préférence  of  Plaintiff,  and  considering  that  Plaintiff' 
liatli  failed  to  shew  that  any  hypothec  duly  regiatel'ed  existod 
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upon  the  lands  seized  and  sold  in  the  causp,  by  reason  where- 
or  she  can  claim  to  be  paid  frorn  and  out  of  the  proceeds  of 
the  sale  of  said  lands,  in  préférence  to  Trigge,  the  suin  of 
£504  38  4d,  or  any  part  thereof  ;  and,  further,  conaiderin^ 
that,  by  reason  of  the  29th  clause  of  the  4th  Victoria,  ch.  30, 
no  tacit  or  légal  hypothèque  can  exist  on  said  property  or  be 
available  in  her  favor  ;  and,  further,  that,  in  and  by  the  writ 
of  exécution  issued  in  this  cause  for  the  sale  of  the  said  lands, 
at  the  instance  of  Plaintiff,  it  was  ordered  that  said  lands 
chould  be  sold  subject  to,  à  la  charge  of  the  said  rente  fon- 
cière, clairned  by  Triage  et  ai.,  and  thereby  acknowledging 
the  correctness  of  said  claim.  Contestation  niaintained."  La 
Cour  de  Revision  a  confirmé  ce  jugement.  (9  /.,  p.  Gl  et  215, 
15  D.  T.  B.  a,  p.  479,  et  1  L.  G.  L  J.,  p.  26.) 

Ricard,  pour  la  Demanderesse. 

Barnard,  Conseil. 

LaFrenaye  et  Armstrong,  pour  Trigge  et  al. 


MOTION  POUR  ETRE  RELEVE  DE  FORCLUSION. 

Superior  Court,  in  review,  Montréal,  30  décembre  1865. 

Before  Badgley,  Berthelot  and  Monk,  Justices. 
Lasell,  Plaintiff,  vs.  Brown,  Défendant. 

Jugé  :  Que,  lorsqu'un  Défendeur  a  fait  motion  avant  l'enquête  pour 
amender  son  plaidoyer  sur  paiement  des  frais,  s'appuyant  sur  un  afli- 
davit  déclarant  c|iie  par  suite  de  son  absence  du  pays,  et  par  maladie,  il  lui 
avait  été  impossible  de  donner  les  instructions  nécessaires  à  ses  procu- 
reurs, et  lorsque  ce  Défendeur  a  depuis  fait  une  motion  semblable,  lors 
de  l'audition  aux  mérites,  ces  deux  motions  ayant  été  rejetées,  la  Cour 
de  Revision  renversera  le  jugement  final  rendu,  et  permettra  au  Défen- 
deur du  plaider  de  novo  sur  paiement  de  tous  frais,  considérant  que  le 
Défendeur  avait  donné  des  motifs  suffisants  pour  autoriser  l'amende- 
ment 

Badgley,  Justice  :  This  case  comes  up  from  the  Superior 
Court,  district  of  St-Francis.  The  action  was  brought  for 
$1,128,  a  balance  alleged  to  be  due  on  a  settlement  of  accounts 
arising  out  of  dealings  in  luraber  between  the  parties.  The 
plea  admitted  the  settlement  of  accounts,  but  alleged  that  the 
balance  so  settled  had  been  reduced  by  payments.  After  plea 
filed  the  Défendant  moved  to  be  permitted  to  amend  his  plea 
by  setting  up  further  payments  reducing  the  balance  due  ;  and 
especially  setting  up  that  certain  payments  had  been  made  to 
the  British  American  Land  Company,  for  what  was  called 
atumpage,  and  which  it  was  alleged  were  to  be  deducted  from 
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tlio  ainount  due  by  tlie  settlenient,  if  paid  by  the  Défendant 
'l'Iie  motion  was  niade  subject  to  proceeding  instmUer  and  on 
j)aynient  of  costs.  The  motion  was  based  upon  an  affidavit  of 
J)efendant,  that  lie  was  absent  in  the  United  States  at  the 
time  the  action  was  commeneed,  and  had  been  unable  froni 
iUness,  since  his  return,  to  give  proper  instructions  to  his 
attorneys  for  his  defence.  This  motion  was  rejected  and  tlie 
case  went  to  enquête.  At  the  hearing  on  the  merits  the  Défen- 
dant again  moved  to  amend  his  plea  "  by  inserting  therein 
"  that  Défendant  liad  paid  the  amounts  proved  by  the  faits  et 
"  artides  submitted  to  the  Plaintirif  and  answered  by  him." 
This  motion  was  also  rtjected,  and  judgment  was  rendered  for 
!^9()4.80.  The  court  liold  Défendant  was  entitled  to  amend  his 
])leas,  on  paymeirt  of  costs,  and  that  the  court,  at  Sherbrooke, 
erred  in  not  allowing  the  amendment,  on  payment  of  costs, 
and  that  the  judgment  must  be  reversed.  (l(i  D.  T.  li.  (l, 
p.  151,  1  L.  G.  L.  J.,  p,  109.) 

RiïCHiE  and  Borlase,  for  Plaintiff. 

'Felton  and  Felton,  for  Défendant. 


PROCEDURE  EN  NULLITE  DE  DECRET. 

SuPEUiOR  Court,  in  review,  Montréal,  30  septembre  18(55. 
Before  Badgley,  Berthelot  and  Monk,  Justices. 
Tessieu  vs  BiENJONE'm  et  al. 


Juf/é  :  Qu'une  personne  publiquement  et  paisililement  en  possesmon 
d'un  lot  de  terre,  saisi  et  vendu  par  le  slii^rif  pour  une  dette  due  par  son 
auteur,  peut  porter  une  action  directement  contre  le  Demandeur  qui  est 
tlovenn  l'adjudicataire,  et  contre  le  Défendeur  et  le  shérif,  pour  être 
dôclaré  propriétaire,  et  faire  mettre  l'adjudication  de  côté  comme  nulle 
et  non  avenue  comme  ayant  été  faite  mper  non  domino,  et  ce  sans  la 
production  d'aucune  opposition,  ou  sans  avoir  adopté  aucune  autre  pro- 
cédure dans  la  cause  ou  l'adjudication  avait  été  faite.  (1) 

The  action  was  brought  against  Bienjonetti,  the  adjudica- 
taire of  a  lot  of  land,  and  against  the  sheriff  of  the  district 
of  Montréal,  and  Jean  Bte.  Legault,  Défendant  in  the  suit  in 
Avhich  the  land  had  been  sold,  to  set  aside  the  adjudication  of 
the  property,  and  any  deed  given  by  the  sheriff  in  virtue  the- 
reof,  and  to  hâve  Plaintift*  declared  proprietor  of  the  land. 
The  Plaintiff  set  up  a  deed  to  him  of  the  land  in  question  by 
donation  onéreuse  of  the  29th  January,  1861,  by  which  Plain- 
tiff agreed  to  support  the  donor  and  his  sister,  also  to  pay  hy- 

• 

(l)  V.  art.  715  C.  P.C. 
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]i(»th('p)ivy  flaiins  on  tlio  lot  to  tlu>  nxtcnt  <»t'  $'\\H,  iiml  iillcj^cd 
alsi»  tluit  ln'  Imilii  lui f)i)l tienne  tipoii  tlif  luiiil  for  t(J2  10  I,  iin- 
(loi*  obligation  in  liiH  t'avonr  ;  that  tliu  «lonor  Lu^ault  had  not 
l)(!('n  in  possession  oF  tlu!  lot  sinco  tlu;  dato  of  tlu!  donation, 
lait,  on  tlu^  conti'M.ry,  l'IaintiH",  luid  poHsi'ssiid  and  cnltivatod  it 
opi'nly.and  wa»  in  possession  at  thu  tiino  it  was  st'izod  on  tlm 
ir)tli  Octoltcr,  IMIi.'i  nndui;  a  judi;nH'nt  olitaincd  liy  Hicnjo- 
notti  a^'ainut  Jean  liaptiste  Lepuilt,  for  £1H14(J.  Tliat  thc 
sali'  to  Hionjonutti  of  tlic  Ist  of  May,  18(i4,  was  null  as  hoinif 
niade  super  non  domino  et  iif*»/  poxxvlente.  Hionjonotti  alon<' 
])l('ad('il  to  the  action,  to  the  etli'ct  tiiat  tliii  land  nientionrd  in 
tlic  donation  was  tlm  only  proporty  Défendant  Le^ault  ])os- 
si'ssimI,  tliat  he  had  heconie  insolvent,  that  tho  deht  (hni  Plain- 
tiff  was  thils  en(hin|jfered,  and  nioreover  that  tho  doneci,  the 
now  IMaintiH'  was  wtdl  aware  that  the  lot  had  been  srir.ed, 
unil  should  hâve  filod  an  opposition  to  the  sale,  but  had  faile(| 
to  do  so,  ulthough  \w  had  been  ])iuse»it  at  the  sheriffs  sale 
and  bid  upon  the  property.  ('oneinsion  that  th(ï  donation  be 
di'(!lai'ed  fiaululent,  and  for  disinissal  of  l*laintiH"s  action.    " 

Kkktiiki.ot,  Justice,  held  that  the  sale  of  the  land  niade  in 
the  suit  of  Hienj'jnetti  ayainst  Lej^ault  was  invalid  as  beiji^ 
siiitrr  non.  doiaino.  The  now  Plaintiff  bein^  in  possession 
niii^ht  hâve  tiled  an  opposition,  but  bein^  in  open,  peaceable 
possession,  as  was  adnutteil  by  Bienjonetti,  the  Défendant, 
pleadin<f  to  the  jietion,  IMaintiti' was  )R)t  deprived  of  his  rif^hts 
by  tho  adjudication,  and  was.entitled  to  biing  the  action. 

.IiJlxiMKXT:    "Considérant  (lu'il  est  en  preuve  ([ue  le  D(^- 

nuindeur  est  devenu  ac(iuéreur  de  l'inurieuble  désigné 

en  vertu  de  l'acte  de  donation,  en  date  du  21)nie  jour  de  jan- 
vier, LSGl,  et  (pi'il  en  a  pris  possession  lors  de  sa  passation, 
et  (pi'il  en  était  propriétaire  en  possession  tant  le  15  octobre, 
l(SO;},  lors  de  la  saisie  de  l'innneuble,  <|Ue  le  1er  mars,  1804, 
jour  de  l'adjudication  <|ui  en  a  été  faite  par  Tancrède  Bou- 
thillier;  considérant  (|u'à  raison  de  ce  que  dessus,  la  vente  par 
décret  du  1er  mars,  1804,  e.st  nulle  et  de  nul  effet,  vis-à-vis 
du  Demandeur,  comme  ayant  été  faîte  miper  non  domino. 
La  ('our  adjuge  et  déclare  le  Demandeur  seul,  vrai  et  légi- 
time ])ropriétaire  ihidit  inuneuble,  et  le  maintient  en  la  pos- 
session d'icelui,  (ju'il  n'a  ])as  perdue,  nonobstant  lo  décret; 
déclare  nulle,  illégale  et  de  nul  effet,  la  vente  et  adjudica- 
tion  ainsi  (pie  tout  acte  ou  titre  que  le  shérif  pour- 
rait avoir  donné,  et  tous  les  procédés  pour  parvenir  à  ladite 
ailjiidication,  avec  fra,is  contre  le  Défendeur,  Fran(,'ois  Bienjo- 
netti, et  ordonne  (pie  le  pi-é.sent  jugement  soit  signifié  aux 


DE   I,A    PHOVINCK   DR  QI'lînKr. 


107 


|)i''j't'iu leurs,    'rmicrnlc    HoutliilliiT     l't    ilomi-Huptistc    TiO- 

L^MUlt."    (I) 

h.\l)(j|-i:v,  Justice:  'l'Iic  (loiiivtioii  tf)  tlie  présent  l'Iiiiutii'F 
cniiveyed  ])n»perty,  it  wiis  t'i)lli)vveil  l>y  ))ossession,  ami  tlie 
|)i'i>eee<liu^s  l>y  Hietijoiietti  tu  liriiij;  the  pritperty  to  suie  wero 
void.  True,  »ui  opposition  iiii^'lit  liiive  Iteen  Hl( d,  Imt  it  ap- 
pearod  to  hâve  heen   lei't  till  it  vvas  too  late,  aiul  a  jutl^e's 

(Il  In  rt'vicw  iiiitlu>iili»'H  citt'il  fur  Hicnjoiictti  ;  l'iirty  in  |)cmH('»Ni()ii  hIiouM 
fylc  ii|>|iciMitii>ii,  Cdii.  ,Stat.  LC,  oh.  H."),  soc.  l.">  ;  L'uni  ili  l'iirin,  iirt ,  ;t>">4  ; 
.">  (liiyot,  Ki'p.,  vl)((  Ik'rn/,  p.  ',H)H  ;  '2  An(\  IV'nisiiil,  vIm>  i^''inl,  p.  'J*J,  n'  S")  ; 
•_'  lînnrjon,  ji.  714,  iirts.  KM  ut  KW  t  1  Ane.  Di'nimirt,  vl.  ■  ArijiiiysfiiiKiif  : 
I    l'en i;'ii!,  I»ict.,  vIm)  AiifnifMtrtHfiil  ',   I    No\iv.    Dt'jiiHiiit    p.  I4M,  n    2  ut  ."{, 


.lii/inixriiiD'iif. 
,;i  pi'(%'«!ripli()n  imn 


du,  (1 


t''cn''t(''t'  pu 


r  riirti(,'lf  \'21  «lu  lu  L.mtiinic  de  l'ini.-*, 


lit'  s'iippii(|nL'  aux  gii);i'«  t-'t  saliiircs  (pu!  iIiiiim  If  wis  un  1.;  Hoiviteiii'  ii  i|uittt\  Ir 
service  de  son  inaître  (ie])iiis  plus  iTuii  an.  [(llitiilnir)i  vs.  LlitsUv  ri  al.,  CS., 
Montréal,  -27  nmrs  IS.IS,  Smith,  .1.,  ii  J.,  p.  1H.").| 

U.iiis  la  ('aune  île  Ciiiniiiiini  et  n',  V8.  Maiiii,  et  Siii'/h  it  al.,  Oppu.iiintR,  Ion 
('.  n.  K. ,  ('iiiiimiii;i  il  ni.,  .Xppoliinln,  ut  Sinilh  '•(  «/. ,  IntiniéH)  Montréal.  (Iilé- 
leiiiliru  IS,")!),  f.AKONTAiNi;,  .1.  uiiC,  Avi.wiN,.!.,  DivAi.,').,  tlisHiilunt,  Mkuk- 
hirii,  .1.,  iliHhiilunt,  ut  (-'.  N1(iM>K.i,KT,  A  .1.,  intirnmnt  le  jugement  ('.  S.,  .Mont- 
I  mI,  ^7  murs  IH.VS,  Dav,  J.,  (t  H.  .1.  H.  Q.,  p.  4!M)  et  4!l!l,  il  a  été  jugé  ipi'un 
ni'aneier  ne  peut  être  tenu  lie  a»!  Houniettru  ftux  l'onilitiona  il'nn  aeti!  il'ali^r- 
iiiDiemeiit  fait  entre  siiiMli''l)iteur  ul  la  majorité  «li's  eréiuieiori  ilu  eu  ilerniui'; 
i|Ui'  tous  les  liiens  (l'un  déhitcur  InsolvaMo  sont  lu  gagu  eonimun  du  sus  erisin- 
cicis  ut  (|u'ilH  nu  puuvunl  être  souHtraits  de  leur  uontrôln  i)ar  lu."!  aotu.s  du  dé- 
liiti'iir  ;  ipio  tout  transport  fait  par  lu  déliit.'ur  insolvalilu  du  sua  hiuns  pour  lus 
."iiiistrairu  à  l'action  du  sus  créanciurs  ou  d.'  l'un  d'uu.x  est,  an.x  turinua  du 
i'l'",dit  du  mai  IS!)I),  al)solnin.uil  nul  ;  (|uu,  dans  rusp''cu,  lu  transport  invoi|ué 
pir  lus  Oppiisants,  était  nul  par  lus  motifs  ipi'il  était  cntaulié  des  viui'a  l'idus- 
siH,  ipi'il  n'était  (|u'unu  cession  à  uiix  faiti'  du  tons  lus  liiuna  du  Di'fundunr  in- 
siilvaide  ul  ipi'il  n'avait  j),is  été  suivi  d'une  Irailition  légalu  ini  d'un  déplacu- 
iiu'iit,  de  maiiici'u  à  fairu  passer  les  liiuns  l'édés  aux  Opposants;  i|uu,  nonolis- 
taiit  lu  mol  "agunt"  ajouté  sur  l'unseigne  après  le  nom  du  Défundunr,  lus 
eiroonstancos  déinontrunt  ijue  eu  dui'niur  est  rusté  en  possu.ssion  dus  liiuns  ainsi 
ciMlés  ;  (pluies  Opposants  n'ont  pas  payé  le  [H'ix  stipulé  audit  acte  invoipié 
p.ir  eux,  du  leurs  pioprea  duni(M's,  mais  ont  sunlcmunt  soldé  unu  jiartiu  du 
|)iix  avuo  U;  priduit  dus  ufTuts  vundus  ;  ipiu  la  nullité  du  uut  acte  du  transport 
pMivait  ètru  dumandée  sur  contustation  d'uni!  opposition  rinvoi|uant,  et  nue 
la  coiir  pouvait  adjuger  sur  cette  demande  en  nullité,  sans  ipi'il  y  efit  néuiw- 
.s.iiruiiKMil  action  diructu  i)réalal)le  de  la  natui'u  d'uiiu  auti  m  révocatoire  ou 
action  ))auliennu. 

I)ans  Marioii,  \pj)elant,ut  /V/-c//(,  Intimé,  J.  I>.  Marion,  uonnnei\ant,  avait, 
p.ir  actu  niitarii'  du  l!l  avril  1H4I,  fait  nue  donation  d'immeulih^s,  iiarnii  lus- 
i|ucl.s  su  trouvait  rimmunlilu  un  iiuustioii  en  cette  cause,  à  sus  uiifants  minunrs 
iipii'.sentés  lï  uut  acte  pai-  leur  aiuiii  paternel,  l'-Appulant,  ipii,  jus(|u'à  lunr 
iiMJoiité,  duvait  géi'ur  ut  administrur  les  liiuns  doniK's.  (ut  actu  de  donation 
lui  insi'iit  au  liuruan  des  liypotli('i)ues  et  insinué.  N'onolistant  cette  donalioii, 
•  I.  1>.  Marion  resta  un  ])ossussion  du  riminuid'lu  un  (|uustion  un  cuttu  causu 
in.si|u'au  .'^1  junvier  IS44,  époipiu  à  laijuellu,  vu  lu  mauvais  état  du  sus  alïairus, 
il  en  lit  uu.ssion  avuc  tons  sus  autrus  liiuns  menlilus  et  iniinuuliles  ^  l"'ran(,'ois 
l'cirin  et  Pierre  .lodoin,  deux  de  sus  créanuiers  acceptant  pour  eux  et  sus 
inities  créanuiurs,  l'Appelant  étiint  jnésunt  à  uut  autu  et  l'appronvant.  Lut) 
ti'Viier  IS44  l'erriu  ut  .lodoin  vendirent  l'ininiunlile  à  Charles  liuangraiid  (jui 
en  prit  possession.  (^)uel'|uus  annéc's  ajJiV's  cette  vente  l'Appulant  intunla  à 
1!  ■iiiinnind  une  action,  lui  réclamant  eut  immeuble  un  sa  (puilité  du  tuteur 
inix  donataires  ut  un  vurtii  de  l'acte  de  donation  ci-dessus  nientiimné.  Reaii- 
ui.iiid  ne  l'épondit  ])as  à  cette  demande  ;  mais  Perrin,  (pii,  en  sa  ((ualité  de 
syndic  à  la  faillite  de  .1.  ]i.  Marion,  avait  le  droit  de  réclamer  de  lieaugrand 
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ordcr  could  not  l)o  obtniiuMl.  Hut  tlie  rcmody  l>y  action  still 
rciiiiiitu'd,  and  tlu*  jud^uii-nt  brou^lit  iip  for  i'ovi(!W  niiist  lie 
suHtained.  If  the  donation  to  tlu;  now  Plaintift  wcre  serioUHly 
allcm-d  to  Im;  fraudaient  an  action  sliould  liavo  been  taken  to 
.set  it  asido,  althou^h  lio  did  not  sce  in  wliat  respect  Hienjo- 
netti  could  dérive  any  advanta^'e  froni  such  an  action,  liis 
jud^nient  beinj;  on  a  chiro^raplmry  debt,  pnd  tl»e  land  niort- 
pi^ed  b  yond  tlu*  value  proved  in  tbe  case.  Jud^ment  con- 
tirniin^  the  jud<,Mnent  brought  up  for  review,  witli  costs.  (!) 
J.,  p.  «7;  IG  IXTH.V.,  p.  IÔ2  et  1  LG.LJ.,  p.  GH.) 

BoNnv  and  Fai:tei'X,  for  Plaintift'. 

MoUEAU,  OuiMET  and  CilAi'LEAU.for  Défendant  Bienjonetti. 

lo  prix  (le  vente  (lA  par  ce  «lernier,  intervint  ilans  lu  uiiusc  et  conteatii  la  ile- 
iiiiindu  (le  l'Appelant,  alU'-guant  le  ilt'-faut  iraeceptation  de  la  donation,  un  acte 
de  résiliation  de  cette  donation  du  !(  février  1844,  fraude  et  enfin  défaut  de 
tradition.  Le  'J(l  avrd  1S53  la  ('our  Supérieure  ren<lit  jugement  en  faveur  de 
l'Intimé,  décidant  (jue  la  donation  du  Ifl  avril  1841  était  nidle  parce  (ju'il  n'y 
avait  pas  eu  tradition.  Sur  appe',  la  Cour  du  Banc  de  la  Reine  (Lakonïaink, 
il.  en  C,  Avi.wiN,  .1.,  Duvai,,  .).,  et  (^akon,  .1.,)  sans  s'arrêter  au  motif  adop- 
té par  la  Cour  de  premii-re  Instance,  a,  le  2  juillet  18.').'»,  confirmé  le  jugement 
de  cette  dernière  cour,  jugeant  (jue  l'acte  «le  donation  <lu  19  avril  1S41  était 
un  acte  entadié  de  fraude,  fait  au  préjudice  des  créanciers  du  prétendu  dona- 
teur, et  qu'il  était  évident  <ine  les  parties  .'i  cet  acte  n'ont  jamais  entendu  lui 
donner  et  ne  lui  ont  réellement  jamais  donné  effet,  ((t  D.T.H.C,  p.  404.) 

Autitorities  for  Plaintiff  :  1  l'igeau,  p.  77U  ;  Héricourt,  p.  45  ;  .'i  (Jnyot,  vlio 
Dwrtt,  p.  .S()7  ;  Rousseau  île  la  Combe,  vbo  Décret,  n"  2,  p.  1.58;  Nouv.  Déni- 
sart,  vl)o  Fraiidf,  sect.  2,  n"  9. 

Il  n'y  a  pas  d'action  en  garantie  contre  le  shérif  ou  le  Défendeur  sur  une 
vente  par  tf.ërret  fonr.  (Free.s  vs.  Afartineau,  C.R.R.,  district  de  Quéliec,  1809, 
2  R.  .J.  R.  Q.,  p.  (J7.) 

Dans  la  cause  de  Chaillé,  Appelant,  et  BrimeUc,  Intimé,  la  Cour  Supérieure 
a  jugé  qu'un  vaisseau  (|ui  avait  été  vendu  fraudulfusement  par  un  I)éfe)iile\ir 
insolvable,  subsé()uemment  à  l'institution  d'une  action  contre  lui,  ne  pouvait 
néanmoins  être  saisi  de.  piano,  attendu  que  te  vaisseau  était  passé  entre  les 
mains  de  l'acheteur  et  ([u'il  fallait  d'abord  faire  déclarer  le  contrat  nul,  comme 
entaché  de  fraude,  au  mrjyeu  d'une  action  révocatoire.  Su"  appel,  la  (,'our  du 
liane  de  la  Reine  fà  Trois-Riviêres,  2.S  mai  18.'>(J,  Lakoxtaine,  .1.  en  C,  Avi,- 
WIN,  J.,  DuVAl .  .).,  et  (ÎARdN.  .!..)  étant  également  divisée,  ce  jugement  se 
trouva  confirmé.     (.5  R.  .).  R.  Q.,  p.  1.52.) 
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REOISTRATEUR.-ACTION  EN  OARAMTIE. 

ClUcUiT  CouUT,  M«»ntreal,  ÎJO  dt'ct'iiiltii'  IHVi't. 

Bet'oi'o  HKItTHEhoT,  Justice. 

|j(»rTnrM.iEU,  IMuintiH',  un.  Hkutiiei-ET,  Défendant,  and  Hou- 
THII.LIEH,  Pltt".  en  ^'arantie,  w.  Ryland,  Deft.  en  ^'arantie. 

Dan-^  nue  action  parle  8h<''rif  <lii  district  do  Montréal  pinir  le  rei-oii- 
vroineiit  do  $8.;J0,  payrs  au  r<!(j;i8tratinir  du  «omt"'  do  Muntréal  pour 
i'<MiroK>8treuient  d'un  titre  du  aliérit',et  puur  radiation  dos  hypotliùqi.es 
iiiitt'rieure». 

Jvi/ê:  lo.  (iue  le  seul  montant  If^galenient  dû  «'tait  $;M0,  ainsi  qu'il 
apparai^aait  par  un  état  proiluit  avec  Ic-s  dôfensor  du  Dt'tbndour. 

L'o.  Que  le  shérif  n'avait  pas  droit  de  porter  une  action  en  garantie 
('(inlro  lo  régistrateur. 

Tlie  action  was  brou^ht  by  the  .sheritf  of  the  district  of 
Montréal,  to  recover  !ii<8.80,  paid  by  hiin,  to  the  re^istrar  of 
tlie  County  of  Montréal  namely,  ^li  for  enregisterin^  a 
.sherift's  deed  of  sale  of  a  land  purchased  by  Défendant,  and 
!55./J0  for  discharj^es  entered  againat  the  land  sold.  ïhe 
Défendant  pleaded  that  the  only  suni  which  was  legally  due 
to  the  registrar  w<is  $3.10,  as  per  atatement  tiled  with  his 
plea,  viz  :  For  registration  of  deed,  725  words,  50  cents  for 
400  woi'ds,  and  10  cents  for  eaeh  additional  hundred  words, 
in  ail,  $0.90;  Court  House  Tax,  W.90;  For  Registrar's  certifi- 
cate  on  deed,  $0.50  ;  For  entering  discharge  of  Hypothèques, 
40  cents,  if  not  more  than  G  Hypothèquen,  and  80  cents  for 
whatever  be  the  nuniber  of  Hypothèquen,  including  ail  searches, 
80.80.  Total:  sa  10.  The  sheriff  called  in  the  registrar  as  De- 
fendant  en  garantie,  who  pleaded  to  the  action  en  garantie, 
that  he  was  not  the  garant  of  the  sheriff  ;  that  the  paynient 
of  the  $8.30,  if  inade,  was  .so  made  for  fées  of  office  and  volun- 
tarily,  and  could  not  be  recovered  back  by  the  action  as 
brought;  that  he  was  ready  to  justify  his  right  to  the  fées 
paid,  and  that,  even  if  the  paynient  was  in  excess  of  the  fées 
legally  due,  the  payment  so  made  by  the  sheriff'  could  not 
form  the  basis  of  a  dcmand  en  garantie.  (1) 

Berthelot,  Justice,  held  Défendants  plcas  justified  by 
law  and  tlie  Tariff  of  fées  in  force.  The  .sheriti's  action  en 
(jarantie  could  not  be  maintained ,  he  was  not  justitied  in 
deinanding  more  than  the  sum  of  $3.10,  which  Défendant 

(  1  )  In  support  of  the  plea  «f  the  principal  Défendant  the  following  citufir)ii8 
weie  Iliade  ■  Con.  Stat.  L.  C,  chap.  37,  sec.  105  ;  Honey's  Tariff  of  fées, 
pp.  147,  148  ;  Table  of  fées,  uiider  the  order  of  the  (lovernor  in  C'ouucil  of 
tlie  7Mi  March,  1862,  Nos.  11  and  14  ;  Court  House  Tax,  50  cents  for  400 
wonK  vud  10  cents  for  each  additional  100  words  ;  Honey's  Tariff,  p.  117  ; 
25  Vie,  chap.  11,  sec.  2,  obliging  the  sheriff  to  register  ail  sherifi'a  deeds,  and 
providing  for  the  radiation  oi  anterior  hypothèques. 
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Wîis  roady  to  pay,  for  wliich  judf^ment  would  be  rendcrod. 
JudjfiiKMit  for  .S'S.iO,  witliout  ccsts  to  Plaintitf,  and  vvith  costs 
ol'  contestation  a^jainst  hi;n.  Action  en  qarantic  disniissed. 
(1()  I).  T.  B.  a,  p.  155.) 

Cartier  et  Fominvim.e,  for  Plaintiff. 

Lesaoe,  for  Défendant. 

McKay  ot  ArsTiN,  for  Ryland. 


MARIAGE  DE  BONNE  FOI  AVEC  UNE  PERSONNE  HARIEE.-DEPENS. 

Sui'ERioH  Court,  Québec,  15  Avril  ltSU4. 

J^efore  Tascjhereau,  Justice. 

Cath('art<'<  al.,  Plaintiffs,  vs.  The  Union  Building  Societv, 
Défendant. 

Jnijè :  lu.  (Ju';ino.  fominc  nui,  .le  bonne  foi,  contracte  mariage  avec  un 
lioniino  iiiaiii',  croviint  (jne  rlioiniuo  (luVile  t'i)onso  est  libre  de  sii  pcr- 
H()iiu(»  et  non  eiivrajn'' (lanH  le.s  liens  (in  niaiiage,  donne  à  cotte  allianco 
les  ftret.s  civil»  irnn  niariajje  K'^'itinio. 

2o  (ino  duns  tel  cns  la  feniine  lofiitinie,  ei  coro  vivante  en  Angleterre, 
a  droit  il  un  tiers  de  la  .sninnio  d'i'rgeut  en  qiie-tion  dans  la  cause. 

Ho  line  le  résidu  doit  être  partagé  entre  la  seconde  femme  et  les  en- 
fants tant  de  la  preniicre  femme  (jue  do  ceux  de  l'alliance  avec  la 
seconde  femme,  cette  dernière  prenant  la  moitié  dudit  résidu,  et  l'autre 
moitié  étant  partagée  également  entre  loua  lesdits  enfants. 

4o  Que,  dans  l'esijcce,  les  frais  d'une  commission  rogatoire,  émanée  A 
la  iMiursuite  des  Défendeurs,  pour  constater  le  fuit  du  prenùer  mariage 
et  la  naihsance  d'un  enfant  de  ce  mariage,  devaient  être  à  la  diarge  des 
demandeurs,  vw  autant  (^ne  ces  faits  étaient  à  leur  connaissance  et 
qu'ils  auraient  dû  les  admettre. 

Tliis  was  an  action  brouglit  by  Matilda  Cathcart,  widow, 
by  lier  tirst  niariaj^e,  of  James  Wilson,  deceased,  and,  at  tlie 
tnne  of  the  institution  of  the  action,  the  wife  of  Francis  iMc- 
Cal»e,  Matilda  Cathcart  und  Francis  McC'abe,  as  joint  tutors 
to  several  uiinor  children,  issue  of  the  niarria^e  of  James 
Wilson  and  Matilda  Cathcart,  as  coinmwne  en  biens  with  the 
said  late  Wilson.  The  action  brought  was  institued  for  the 
recovery  of  the  sum  of  £400,  tlu^  value  of  four  shares  sub- 
scvibed  tV)r  hy  Wilson  in  tho  Union  Building  Society.  The 
déclaration  alleged  that  Wilson  and  Matilda  Cathcart  had 
beenjoinedin  mariage,  at  Québec,  on  the  21st  April,  IM^iS. 
To  this  action,  Défendants  pleaded  that,  on  tlie  said  21  st 
April,  1S38,  W^ilson  was  neither  a  bachelor  nor  a  \vidt)wer, 
but  that,  on  the  contrary,  he  had,  on  or  about  the  IGth  t)f 
June,  182!),  at  Abbey-Dore,  in  the  country  of  Hereford,  in 
England,  been  married  to  Aini  Harper,  then  a  spinster,  which 
Kaid  Anu  HarjR'r,  on  the  saiil  2.'{nl  day  of  April,  US,'{M,  was 
still   living.  That,  from  the  niarriage  of  Wilson   with  Ann 


DE  LA   PROVINCE   DE  QUÉHEC. 


111 


llni'iior  tliere  was  iHaiio.  That,  tliorofore,  MatiMa  Cathoart 
novcr  bi'caine  or  was  thc  lavvfully  wecldud  wilV'  of  Wilson,  an<l 
(lid  iiut,  as  commune  cît  bieDs,  or  in  any  otlier  capacity,  iior 
tlitl  lier  cliildren,  rcpresoiit  Wilson.  To  this  exception,  Plaintifis 
n'))lie(1  :  "  That  Wilson,  for  ten  ycars  previously  to  the  23r(l 
"  April,  1838,  had  \^^n  and  was  a  résident  in  tlie  city  of 
"  (^U(îboc,  and  thercin  was  reputed  and  stated  to  be  a  ba- 
"  clielor  and  unniarried,  and,  as  sucli,  was  mùversally  consi- 
"  dered  and  ï"e})uted,  and  tbat  Matilda  Cathcart,  on  tbe  28i(l 
"  day  ot"  April,  1888,  inarried  Wilson,  in  «^ood  t'aith,  supposing- 
"  hini  tobe  '^  bacbelor  and  an  unuiari'ied  nian  aslio  représente»! 
"  hiinself  to  be.  That,  at  the  time  of  said  marriage,  Wilson 
"  liad  no  property  tnoveable  or  iinnioveable,  and  no  writttm 
"  C'ontract  of  niarriage  was  passed  between  the  parties  to  re- 
"  gulatc  their  future  '-ights  of  property.  That  the  property, 
"  subsequently  ac(]uired  by  Wilson  and  Matilda  Cathcart,  was 
"  so  ac(juired  with  the  assistance  of  Matilda  Cathcart,  and  the 
'  niinor  chiidren  issu(î  of  saitl  niarriage  (PlaintiH's  in  this 
"  cause),  and  by  their  indnstry  the  nioneys.sought  to  be  recov- 
"  ered  heroin  was  for  agréât  partaccuniulated.  That  Plaintiffs 
"  having  acted  in  good  faith  'i.'e,  under  nnv  circun)stances, 
"  entitled  to  share  in  the  estate  of  Wilson." 

Ai.LEVN,  Q.  C,  for  Plaintisft":  The  only  question  submitted 
to  the  court  is  wliether,  under  the  circnnistances  of  the  case, 
as  disclosed  by  the  pleadings,  Plaintiffs,  Matilda  Cathcart,  and 
tlie   chiidren    born     iuring    her    niarriaffe    with    Wilson,  are 

Oc?  ' 

entitled  to  any  and  to  what  portion  ot"  the  estate  of  Wilsnn. 
Tlie  good  faith  of  Matilda  Cathcai't,  and,  as  a  niatter  of  cour.se, 
of  lier  chiidren,  entitled  her  to  lier  share  as  a  w  ife,  and  the 
chiidren  to  take  in  VVil.son's  estate  a,s  if  they  had  been  born 
in  lawful  wedlock.  (l)  Ur.der  thèse circumstances,  Ann  Harper 
who,  it  appears,  is  still  alive,  is  entitled  v.  .er  the  law  of  Eng- 
landto  one  thinl  of  his  estate,  au'l  the  reinainder  ought  to  bo 
awai-ded  one  half  to  Matilda  C'athcart,  and  the  reniaining  lialf 
(livided  eipially  between  ail  th(^  chiidren. 

LKI.lkvRK,  Q.  C  ,  for  Défendants  do  not  dispute  the  légal 
l)i()])ositions  niaintained  by  the  learned  c(anisel  for  Plaintiffs, 
luit  they  an;  désirons  of  objiiiniiig  a  judgnieiit  which  iiiay 
Mrotect  thein  hereafter  in  the  eveiit  of  Ann  Harper,  or  her 
child,  inaking  any  claiins  against  tliein.  It  is  snbinitted,  how  ■ 
ever,  on  belialf  of  Défendants,  that  the  costs  of  a  comvtission 


(I)  Potliier,  Contrat  ih  nui riat/c,  iws  104,419,441  ;  l'otliier,  Siiecemovs, 
<'li.  1,  sec.  2,  art.  3,  S  4  ;  Potliier,  Coiihinip  (VOHi'iui^,  tit.  1",  im  13  ;  .Merlin, 
\liip  Iji'ijiiiiintr,  .sec.  I,  S  b  no  S,  ;  (.'ode  civil,  art.  '201  ;  Dard,  p.  4."!  ;  Kavre, 
l\[lii  ri'lroiictif,  w>~  ;  1  'l'oiillier,  nos  "2X4,  4.S(),  (m3  ;  I  Dclvincourt ,  p.  7"»; 
Miillevilk,  Itisi-Huxion  mr  l.:  Code  Cifi/,  art.  '20'2,  p.  188  ;  Laconibc,  Jurin- 
liniili'iiir  r.irilr,  vbo  Kufant,  no  12. 
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rogatoire,  ainounting  to  about  tvvfcnty  pounds  sterling,  issued 
at  their  instance,  for  the  purpose  of  establishing  the  existence 
of  the  niarriage  between  Wilson  and  Ann  Harper,  ought  to 
be  awarded  against  PlaintifFs,  inasniuch  as,  well  knowing 
thèse  tacts,  as  appears  fron;  the  évidence,  they  nevertheless 
denied  them  in  their  answers  to  the  articuhvtion  of  facts  pro- 
duced  by  Défendants  and  by  such  déniai  coinpelled  Défendants 
to  establish  them  in  évidence.  (1) 

Jugement  :  "  Considérant  qu'à  h\  raort  du  nommé  James 
Wilson,  dénonnné  en  la  procédure  en  cette  cause  comme  pre- 
mier mari  de  la  Demanderesse,  arrivée  le  ou  vers  le  17  mai 
1856,  en  la  paroisse  Saint-Colombe,  dans  le  district  de  Québec, 
Wilson  était  propriétaire  de  quatre  parts  dans  la  Société  de 
Construction  de  l'Union,  lesquelles,  au  moment  de  l'institution 
de  l'action,  au  moyen  de  certaines  amendes  et  forfaitures  encou- 
rues par  Wilson  et  les  Demandeurs,  se  trouvaient  réduites  à 
la  somme  de  £352  5s  7d  courant,  due  à  sa  succession  par  les 
Défendeurs,  conformément  aux  règlements  de  ladite  associa- 
tion ;  considérant  que  Wilson,  avant  de  contracter  mariage 
avec  Matilda  Cathcart,  était  déjà  marié  à  Ann  Harper,  et  que 
dudit  mariage,  célébré  à  AbbeyDoi*e,  dans  le  comté  de 
Hereford,  dans  cette  partie  du  royaume  uni  de  la  Grande- 
Bretagne  et  d'Irlande,  appelée  Angleterre,  le  10  juin  1829,  il 
est  né  un  enfant,  le  29  avril  1830,  depuis  baptisé  sous  le  nom 
de  John  Wilson,  le  1er  avril  1832,  à  Abbey-Dore  susdit  ;  con- 
sidérant qu'au  moment  de  la  mort  de  Wilson,  et  même  lors  de 
l'exécution  delà  commission  rogatoire,  savoir,  le  1(5  décembre 
1863,  Ann  Harper  et  son  fils,  John  Wilson,  étaient  encore 
vivants  en  Angleterre  susdit;  considérant  qu'il  est  prouvé,  d'une 
manière  satisfaisante,  (]ue,  lorsque  Wilson  a  épousé,  en  l'année 
1838,  à  Québec,  savoir,  le  23  avril  1838,  Matilda  Cathcart,  il 
était  publiquement  réputé  libre  de  sa  personne,  non  engagé 
dans  les  liens  du  mariage,  et  que  la  Demanderesse,  en  contrac- 
tant mariage  avec  lui  était  de  bonne  foi,  et  qu'elle  a  été  trom- 
pée par  Wilson  :  considérant  que  la  bonne  foi  dans  laquelle  se 
trouvait  Matilda  Cathcart,  en  contractant  mariage  avec  Wil- 
son, donne  à  cette  alliance  les  effects  civils  d'un  mariage  légi- 
time, en  faveur  de  cette  femme  et  des  enfants  nés  de  cette 
alliance,  et  qu'en  conséquence  Matilda  Cathcart  et  ses  enfants 
doivent  concourir  au  partage  de  la  somme  de  £337  5s  7d  cou- 
rant, partie  de  celle  payable  par  la  Société  Défenderesse,  aux 
représentants  légaux  de  Wilson,  savoir,  la  Demanderesse  pour 
la  moitié,  et  les  enfants  chacun  pour  un  cin(|uième  du  résidu, 
concurremment  avec  John  Wilson,  enfant  légitime  susdit, 
mais  déduction  pi'éalablement  faite  des  droits  de  Ann  Harper 


(I)  Con.  stat.  Lower  Canada,  cap.  83,  aec.  87,  sub-sec,  3. 
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dans  ladite  somme,  lesquels  droits,  suivant  l'admission  des 
parties,  consistent  dans  un  tiers  du  total  de  ladite  somme 
principale  de  £337  5s  7d  courant,  due  par  les  Défendeurs,  et 
doivent  primer  et  prévaloir  sur  ceux  des  Demandeurs;  la 
Cour  condamne  les  Défendeurs  à  payer  aux  Demandeurs  es 
noms  et  qualités,  savoir,  à  la  Demanderesse,  en  son  propre  et 
privé  nom,  comme  ayant  droit  à  la  part  qu'elle  aurait  pu  pré- 
toiulre  dans  une  communauté  légale  si  son  alliance  par  ma- 
riage, avec  Wilson,  eût  été  légitime,  la  somme  de  £112  Ss  6^d 
courant,  par  un  tiers  du  total  de  la  somme  de  £337  5s  7d  cou- 
rant, et  à  payer  aux  Demandeurs  ès-qualité  de  tuteur  aux 
quatre  enfants  mineurs  issus  de  l'alliance  susdite,  une  somme 
de  £89  18s  9kl  courant,  pour  les  quatre  cinquièmes  du  tiers 
de  la  somme  de  £337  5s  7d  courant,  l'autre  cin(juième  dudit 
tiers  étant  payable  audit  John  Wilson  ;  de  plus  à  payer  aux 
Demandeurs,  ès-qualité,  une  autre  somme  de  £15  par  eux 
payée  à  ladite  Société  de  Bâtisse  depuis  la  mort  de  James 
Wilson,  avec  intérêt  sur  chacune  desdites  sommes  respective- 
ment, en  faveur  des  Demandeurs,  tant  personnellement  qu'es 
noms  et  qualités,  à  compter  de  l'institution  de  la  présente 
action,  savoir,  du  30  octobre  1862,  et  les  dépens  ;  mais,  vu  que 
les  Demandeurs  ont  déclaré  ne  pas  connaître  l'existencv  du 
premier  mariage  de  James  Wilson,  et  la  naissance  de  John 
Wilson,  comme  issu  dudit  mariage,  et  que,  dans  l'opinion  de 
cotte  cour,  ils  n'ignoraient  pas  ces  faits  et  auraient  dû  les 
admettre  et  ne  pas  obliger  les  Défendeurs  à  encourir  les  frais 
nécessaires  pour  les  prouver,  la  cour  condamne  les  Deman- 
dtuirs  à  payer  aux  Défendeurs  le  coût  de  la  commission  roga- 
toire  et  les  frais  de  son  exécution  encourus  pour  les  fins  de  la 
preuve  des  faits  susdits,  et  le  surplus  de  la  demande  des 
Demandeurs  est  renvoyée.  (15  D.  T.  B.  C,  p.  4()7.) 

Alleyn  and  Alleyn,  for  Plaintiffs. 

Lelièvhê,  Q.  C,  for  Défendant. 


ECHEANCE  DES  ALIMENTS. 

Banc  de  la  Reine,  en  appel,  Québec,  18  septembre  18G5. 

Présents  :  DuvAL,  Juge-en-Chef,  Aylwin,  Meredith,  Duum- 
MOND  et  Mondelet,  Juges. 

S(^;viGNY,  Appelant,  et  CHOCHETifcREe^  ai,  Intimés. 

Ju(jh:  Qu'une  rente  et  jHînsion  alimentaire,  stipulée  comme  considé- 
ration dans  un  acte  de  donation,  est  payable  et  peut  être  réclamée  dès 
lo  conuuencement  de  l'année  pour  laquelle  elle  doit  être  payée. 
TOME   XIV.  8 
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L'Appelant,  Défendeur  en  Cour  Inférieure,  s'était  cn<fii^v.  à 
payer  aux  Intimés  une  pension  alimentaire  équivalant  à 
£80  7s  8d  pour  prix  d'une  donation  entre-vifs  (ju'ils  lui 
faisaient  de  certains  biens  meubles  et  inuneubles.  Le  91  dé- 
cembre 1863,  les  Intimés  réclamèrent  cette  soiinne  par  action 
intentée  dans  la  Cour  de  Circuit  pour  le  conité  de  Maskinon- 
gé.  Le  Défendeur  comparut,  mais  ne  plaida  pas  à  l'action  dans 
les  délais  voulus  et  fut  en  conséquence  forclos  du  droit  de  ce 
faire.  Le  jugement  rendu  en  Cour  Inférieure,  le  24  octobre 
1804,  condamna  le  Défendeur  à  payer  toute  la  somme  réclamée. 
C'est  de  ce  jugement  qu'était  appel.  L'Appelant  prétendit  que  la 
pension  n'était  pas  payable  d'avance,  mais  annuellement  ;  (jue 
l'action  ayant  été  intentée  six  mois  tout  au  plus  après  le  com- 
mencement de  l'année,  il  était  condamné  à  payer  uni;  dette 
conditionnelle,  avant  (jue  la  conditic^n  fût  accomplie,  c'est-à- 
dire,  avant  qu'il  fût  certain  que  les  d(jnateurs  vivraient  toute 
toute  l'année.  De  son  côté,  le  procureur  des  Intimés  deman- 
dait (jue  le  jugement  fût  confirmé,  parce  qu'il  s'agissait  d'une 
rente  et  pension  (dinientaire  qui  devait  toujours  être  sujette 
au  paiement  d'avance.  La  Cour  d'Appel  continua  unanimement 
le  jugement  de  l'honorable  juge  Polette,  en  Cour  Inférieui'e,  et 
dont  voici  lat(Hieur  :  La  Cour  condanuje  le  Défendeur  à  payer 
aux  Demandeurs  la  somme  de  £35  15s  Id  pour  prix  et  valeur 
de  divers  articles  et  effets  de  pension  qu'il  est  tenu  de  leur 
payer  par  et  en  vertu  de  l'acte  de  donation  par  eux  consenti 
en  faveur  du  Défendeur,  avec  intérêt  du  jour  de  l'assignation 
et  les  dépens.  (15  D.  T.  B.  C,  p.  473.) 

Bu  UN,  procureur  de  l'Appelant. 

Bossé  et  Bossé,  procureurs  des  Intimés. 


CAPIAS. 

Queen's  Ben("h,  Ai'PEAL  side,  M(mtréal,  7  Juin  1805. 

Before  DuvAL,  ('hief -Justice,  Aylwin,  Meheditu, 
DuuMMOND  and  Mondelet,  Justices. 

(jKEGory,  Appelant,  and  The  Bostox  anu  Sandwich  (Jlass 
CoM l'AN Y,  Respondents. 

Jugé  :  lo.  Qne  rattidavitdans  la  cause  contenait  des  raisons  sullisantes 
pour  l'obtention  d'un  w  rit  do  capios  ad  rei>pondendum  ;  que  les  faits  y 
énonces  avaient  été  suHisamment  établis  il  rencjucte,  et  que  la  rc([uêie 
du  dt'fendcur,  pour  faire  mettre  décote  if  capiun,  devait  être  rejetée.  (1) 

2o.  Que  la  cause  d'action  devait,  d'après  l'aftidavit  de  l'amont  des  ile- 
nianiieurs,  être  censée  avoir  oriuiné  à  Montréal, et  non  il  Btwton,  et  que 
partant  le  writ  de  cupius  avait  été  émané  légalement.  (2) 


(1)  V.  art.  79SC.  P.C. 


(2)  V.  art.  8(Ki  C.  P.  C. 
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The  judgment  in  the  cause  was  rendered  in  the  Superior 
Court,   at    Montréal,  disniissing  Defendant'H    pétition  to  set 
aaido  a  cap'uis  ml  resportdenditni,  for   want  of  proof.    Tho 
ftHidavit  was  in  the  following  ternis  :  "  Frederick  W.  Hen- 
shaw,  of  tlie  city  and  district  of  Montréal,  commission   mer- 
chant,  being  duly  sworn,  deposeth  and  saith  :  That  he  isagmit. 
in  Montréal,  of  the  Boston  and   Sandwich  Glass  Company,  a 
body  corporate  and  politic  above  described,  and  <loing  business 
as  aboved  described.  That  the  said  John    U.  (Iregory,  now  in 
tilt;  city  of  QueVjec,  is  justly  and  traly,and  personally  indebted 
to  the  Boston  and  Sandwich  Glass  Company,  in  a  sum  exceed- 
iiig  forty  dollars,  to  vvit  :  in  the  suin  of  #2500,  being  as  and 
for  the  price  and  value  of  a  large  (juantity  of  glass  sold   by 
tliis  Déponent,  as  agent  for  the  Plaintiffs,  to  the  firm  of  John 
(Jregory  &  Co.,  composée!  of  the  said  John  U.  (iregory,  and 
the  said  Robert  K.  Blackwood,  an<l  this  Déponent  saith  that 
hc  hath  reason  to  believe,  and  doth  verily  believe,  that  John 
17.  (Jregory  is  immediately  about  to    leave  the  province  of 
Canada,  and  to  abscond,  v^^ith  intent  to  defraud   lus   creditors 
generally,  and  this  Déponent  in  particule. ,  and  that,  without 
the  benefit  of  a  writ  of  attachment  to  take  and  detain  the  body 
of  John  U.  (Jregory,  Plaintiffs  will  lose  their  debts  and  sustain 
damage.  And  this  Déponent  urges  as  follovvs,  as  the  grounds 
of  the  said  belief  :  That,  on  or  about  the  12th  day  of  April 
lîist,  and  while  this  debt  was  due  to  Plaintiffs  by  Défendant 
John  U.  Gregory,  socretely  and  fraudulently,  and  with  intent 
to  defraud  Plaintiffs, didabscond  from  and  leave  the  province  of 
(-'anada,  without  making  any  settlement  whatever  of  his  debt 
with  Plaintiffs,  or  with  his  other  creditors,  and  did  go,  as  this 
Déponent    is   credibly    informed,    to   the    United    States   of 
America,  to  wit  :  to  the  city  of  New- York.  That,  after  such 
departure   of  Gregory,  did   make   a   notarial   assignment  of 
ci'itaiu  goods,  crédits  and  effects  belongmg  to  the  said  firm  of 
John  U.  Gregory  &  Co,  by  deed  of  assignment  passed   before 
Easton,  and  colleague,  notariés,  of  the  lôth  day  of   April  last, 
ti)   three  assignées  of   whom   this    Déponent    was    one.  That 
iicarly  ail  of  said  goods,  crédits  ami  effects  hâve  been  realized, 
but  no  dividend  has  as  yet  been  declared,  but  this   Déponent 
is  aware  that  the  proceeds  are  not  sutîicient  to  pay  more  than 
two  shillings  in  the  pound  to  the  creditors  of  the  said  firm  of 
John  U.  Gregory  &  Co.  That  Gregory  ne  ver  joined  in  any 
assignment  of  property  to  this  Déponent,  as  ono  of  said  as- 
siguues  or  to  assignées  for  his  benefit,  or  for  l'iaintiffs,  as  his 
creditors  ;   nor   has  Gregory    made    any   offer  of  settlement 
whatever  to  this  Déponent  or  to  Plaintiffs,  or  as  this  Déponent 
l)tlieves  to  his  other  creditors,  but,  on  the   contrary,  secretly 
and  fraudulently  left  this  province  as  aforesaid  to  avoid  his 
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crerlitors,  and  did  secreto  his  ettects  witli  intention  of  defraud- 
ing  l'iaintitts  ;  that  (Ircj^ory  lias  roturned  froni  tlio  Unitt'd 
States,  and  is  now  in  tlie  city  uf  QncWec,  or  in  its  n<>ighbour- 
hood,  but  that  ho  has  no  domicile,  nor  is  lie  doing  any  business 
in  Canada  and  is  likely  at  any  moment  tu  return  to  the 
United  States.  That  since  the  return  of  Oregory  to  (Canada, 
lie  has  not  made  any  otFer  ot"  settlement  with  Plaintitîs,  or 
witli  tliis  Déponent  as  their  agent,  nor,  so  far  as  this  Déponent 
can  learn,  with  any  other  of  his  creditors,  and  that  this 
Déponent  hatli  good  reason  to  belicve,  and  verily  and  in  his 
conscience  belîeves,  that  (iregory  intends  and  is  about  agaiu 
to  absconJ  and  départ  froin  the  province  of  Canada,  with 
intent  to  defraud  the  Plaintiffs  and  his  other  creditors." 

A  pétition  to  quash  the  captas  was  presented  by  Defeii- 
drnt's  counsel,  based  on  the  foUowing  grounds  :  That  the  al- 
légations of  the  affidavit  were  insufficient  to  justify  the 
issuing  of  a  capias  against  Défendant  :  Ist.  Becausc,  in  law, 
Plaintiffs'  agent  had  no  right  to  take  the  oath  on  which  the 
writ  of  (;apia,s  was  issued  ;  that  it  was  only  the  clerk  or  légal 
attorney  of  Plaintiffs  wlio  had  a  right  to  take  the  oath.  2nd. 
Because,  in  the  affidavit  on  which  the  writ  issued,  it  was  not 
alleged  in  what  country  the  debt  due  Plaintiffs  was  con- 
tracted.  3rd.  Because  none  of  the  reasons  in  the  affidavit  were 
suffîcient  to  justify  the  belief  therein  expressed  :  and  Défen- 
dant alleged  that  the  debt  had  been  contracted  in  Boston,  and 
Défendant  could  not  be  arrested  for  a  debt  contracted  in  a 
foreign  country. 

At  enquête,  F.  W.  Henshaw,  Plaintiffs'  agent,  stated  :  The 
glassware  in  question  was  bought  from  him  personally  as 
agent  of  Plaintiffs  in  Montréal.  Ail  the  contracts  were  made 
with  him  personally.  The  goods  were  conveyed  from  the  City 
of  Boston,  in  the  State  of  Massachusetts,  at  Defendant.'s  risk. 
The  cost  of  freight  is  always  paid  by  the  purchaser,  and  the 
goods  considered  delivered  wlien  tliej'  are  duly  handed  over 
to  the  llailway  Company  for  transportation  to  Montréal, 
Invoices  of  the  goods  in  question  were  always  sent  direct  to 
him  by  Plaintiffs,  as  being  responsible  to  them  ;  and  Défen- 
dant could  not  hâve  received  the  goods  in  any  case  or  passed 
them  through  the  Custom  House  in  Montréal  witliout  his 
consent.  The  Plaintiffs  always  looked  to  him  for  paj'ment. 

The  foUovving  was  the  judment  appealed  from  :  "  La  Cour 
a  rejeté  et  rejette  ladite  requête,  faute  de  preuve  des  allégués, 
;;\  jc  dépens." 

Oassidy,  F.,  for  Appellant,  invoked  the  following  reasons  of 

•,.i>f^al  :  1"  La  créance  a  été  créée  en  pays  étranger  ;  2°  L'afîi- 

U  vit  est  insuffisant,  vu  qu'il  n'y  est  pas  déclaré  en  quel  pays 

ia  créance  a  origine  ;  l'Intimée  étant  une  corporation  étran- 
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ffèie,  on  doit  présumer  qu'elle  a  vendu  ses  marchandises  à 
Boston  où  se  trouvait  lo  siège  de  ses  affaires  ;  3®  L'Appelant, 
lors  de  son  départ  du  Canada,  en  avril,  1803,  n'a  point  sous- 
trait ses  biens  aux  recherches  de  ses  créanciers  ;  ces  derniers 
ont  été  mis  en  possession  de  tels  biens  par  Blackwood,  son 
associé.  Le  seul  fait  du  départ  de  l'Appelant  n'a  point 
constitué  de  sa  part  un  acte  de  fraude  ;  4*  L'Intimée,  en 
alléonant  dans  les  raisons  spéciales  contenues  dans  son 
artidavit,  que  l'Appelant,  au  mois  d'avril  18(53,  avait  caché  ses 
effets,  n'a  pas  allégué  suffisamment,  elle  était  obligée  de  dé- 
clarer en  quoi  ce  recel  avait  consisté,  afin  de  fournir  à  l'Ap- 
pelant l'occasion  do  contredire  ou  explitjuer  ce  fait  mis  à  sa 
charge  ;  S"  Le  retour  de  l'Appelant  à  son  ancien  domicile  au 
Canada,  opéré  trois  mois  après  son  départ,  doit  faire  présumer 
(pie  son  intentitm,  lors  de  son  départ,  était  de  revenir,  et,  par 
conséquent,  a  dû  faire  disparaître  tout  indice  suspect  auquel  sa 
conduite  avait  pu  donner  lieu. 

MoiiKis,  J.  L.,  for  Respondents  :  The  first  point  relied  upon 
by  Appellant  is  "  that  the  debt  originated  in  a  foreign  coun- 
try."  Vide  the  évidence  of  W.  F.  Henshaw,  such  answers  as 
the  following  settle  the  quest'on  :  "  I  consider  the  sale  was 
entirely  made  and  concluded  by  me  in  Montréal  and  that  the 
goods  would  not  bave  been  sent  to  Gregory  &  Co.,  without 
my  orders.  Question  :  Did  John  Gregory  &  Company  buy 
said  goods  from  you  personally  or  from  Plaintiff  Avsiver: 
riiey  bought  them  from  me  per.sonaliy,  as  agent  of  Plaintif!'. 
And,  in  cross-examination,  Henshaw  says  that  the  contracts 
for  the  purchase  of  the  goods  were  made  in  the  city  of  Mont- 
i-eal  with  him  personally.  Payments  for  the  goods  were  made 
to  Henshaw  in  person  in  Montréal.  Probably  the  Appellant 
relies  on  proving  that  the  deliveries  were  made  in  Boston, 
and  that,  therefore,  the  whole  cause  of  action  did  not  arise 
in  Montréal  but  even  that  is  not  borne  ont  by  the  évidence. 
It  is  true  that  Henshaw  says  that  the  goods  were  ctmveyed 
from  Boston  to  Montréal  at  Appel  lant's  risk,  that  the  cost  of 
IVeight  is  always  paid  by  the  purchaser,  and  the  goods  are 
cunsitlered  delivered  when  handed  over  to  the  R.  Co.,  for 
transportation  to  Montréal.  But,  he  also  says  that  invoices 
were  always  sent  direct  to  him,  as  responsible  to  them,  and 
Appellant  could  not  hâve  received  the  goods  or  passed  them 
through  the  custom  house  in  Montréal  without  bis  consent, 
'fhe  évidence  of  Blackwood  confirms  tins,  in  so  far  as  it  is 
favorable,  and  as  to  that  part  which  is  against,  it  must  be 
romembered  that  Blackwood  was  the  partner  of  Gregory  and 
the  évidence  shews  that  he  connived  at  bis  escape.  He  is, 
therefore,  unworthy  of  belief.  But,  even  supposing  it  were 
proved  that  the  delivt^ries   were  made  in  Boston,  it  does  not 
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follnw  frorn  that  tbat  tho  panao  of  action  arosc  in  a  foroijDrn 
country.  TIh!  contracts  for  purchascî  vvmv  iiiado  in  Monin-al, 
and  thoy  constitutcd  tho  cause  of  action.  It  niay  1»e  said  tlicy 
did  not  constitute  the  whole  cause  of  action,  because,  they 
iniplied  an  agreenicnt  on  the  part  of  the  seller  to  deliver,  as 
well  as  an  agreeinent  on  the  part  of  the  buyer,  to  pay  tlie 
price.  The  afjreenient  to  pay  depended  on  the  fulfilnient  of 
the  afifreenient  to  deliver.  But  the  seller  vvould  hâve  had  the 
right  tosue  the  buyer  for  breach  of  conti'act  if  he  had  refiksed 
torcceivethe  goo<ls,andwhere  would  that  action  hâve  to  taken  ? 
Surely  in  Montréal,  where  the  contract  wus  inade.  This  is  tlu; 
true  test.  In  Jach',son  and  Coxtoort/nj  ( l )  held  "  In  an  action 
on  an  obli<ration  passed  in  Québec  to  pay  a  sum  of  nioney  in 
London,  the  whole  cause  of  action  arose  in  Québec."  The  next 
point  stated  by  Appellant  as  a  ground  of  appeal  is.  That  the 
artidavit  is  insufficient,  as  it  is  not  therein  declai*ed  in  what 
country  the  debt  ori<^inated,  and  Plaintiffs  beiuff  a  forei^i 
corporation,  the  presumptions  are  that  the  rjoods  were  sold  at 
Boston  where  tlieir  place  of  business  was.  It  would  hâve  been 
bctter  to  hâve  stated  in  the  attidavit  the  place  of  sale,  better 
because  it  would  hâve  prevented  at  least  part  of  the  présent 
ar<rxinient,  but  yet  inniecessary.  There  is  iiothinf]^  in  the  law 
requirinfj  mention  of  the  place  of  del)t  in  the  affidavit,  sec.  Ist 
of  ch.  87,  con.  stat.  Lower  Canada,  requires  simply  the  allepv- 
tion  that  the  Défendants  ispersonally  indebted  to  tho  Plaintill" 
in  a  auni  aniountiiifi;  to  or  exceedinf]f  840.  The  affidavit  forni 
A,  p.  773,  shews  the  .saine  thitig.  The  di.sclosuie  of  the  cir- 
cumstances  of  the  debt  is  reserved  to  bo  set  forth  at  lenf^th  in 
the  déclaration.  The  évidences  of  fraud  on  the  part  of  Défen- 
dant, as  proved,  are,  Ist.  That  lie  actually  did  abscond  froni 
the  province  of  Canada,  to  avoid  his  creditors,  about  the  l'ith 
of  April,  1802.  2nd.  That,  just  bofore  he  absconded,  he  secreted 
9  honfsheads  of  sïlassware,  belonmncr  to  the  insolvent  tirm  of 
John  Gregory  &  Co.,  of  which  lie  was  a  niember,  l)y  storing 
them,without  his  partnei-'s  knovvledjre,  in  a  warehouse,  in  the 
name  of  one  Moreau,  a  relation  of  his  own,  having  first  oblit- 
erated  the  marks  on  the  packages,  and  no  entry  of  the  fact 
was  made  in  the  liooks  of  John  (Jregory  &  Co.  3rd.  When  the 
firm  of  John  Gregory  &  Co.  had  suspended,  lie  received  froin 
liis  partner  Black wood,  a  sum  of  over  four  hundred  dollars, 
belonging  to  the  firm,  and  no  entry  of  the  transaction  was 
made  in  their  books.  4th.   He  absconded  to   New-York,  and 


(1)  Eu  inatii'i'e  juirement  personnelle,  le  Défendeur  peut  être  assigné  deviint 
le  tribunal  «lu  lieu  où  le  droit  d'action  a  j)ris  naissance.  Le  droit  d'action  prend 
naissance  au  lieu  où  le  contrat  est  |>assé,((uand  l'obligation  procède  d'un 
contrat,  quelque  soit  le  lieu  du  paiement.  {Jnvkxnn  et  al.  vs.  Coxiror/hi/  <■/  al., 
V.  S.,  Québec,  14  mai  1862,  T.vscHKKE.vn,  juge,  10  R.  J.  R.  Q.,  p.  111.) 
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tlioro  commonced  businesn,  havinp;  pui'cliase<l  n  prncery 
cstiiblishinent  l'or  ^lOO.OO,  Iming  cvidi'iitly  tlic  sniiie  suiii 
wliicli  lu!  hiul  aï)HCutule(l  witli.  5tli.  Before  lie  abscondod, 
iiioneys  wore  receivcd  by  hiin  wliich  vvere  never  entered  in 
tlw.'  books  of  the  finn.  6th.  About  the  niiddlc  of  Au^nist,  ISGîi, 
Défendant  rcturned  to  Montréal,  and  a  writ  of  capiaft  ad  res- 
poiuhndurn  vvas  issued  a^ainst  liiin  hy  H.  W.  Ireland,  one  of 
his  crcditors.  After  dark,  Dcfi-ndant  wont  to  Iroland's  houso, 
and  havin<(  proniised  tbat  bo  would  attond  a  meeting  of  bis 
créditons  on  tbe  followinj^  week,  and  furnisb  information  to 
tbem,  induced  Ireland  to  suspend  his  captas.  Instead  of  attend- 
iii<^  tbe  promised  meeting.  Défendant  secretly  left  Mont- 
réal, and  Plaintiff"  baving  beard  tbat  be  was  in  Québec,  and 
Judging  from  bis  ])ast  conduet  and  from  bis  failure  to  keep 
bis  promises,  tbat  be  was  about  again  to  abacond,  bad  bim 
arrested.  Défendant  proved  tbat  be  bad  temporary  employ- 
inent  in  a  government  office  at  tbe  time  of  bis  arrest  ;  but 
tbero  is  no  proof  tbat  be  bad  any  donucile,  and  it  is  not  likely 
tliat  be  would  leave  bis  grocex'y  business  in  New-York  for  tbe 
sale  of  a  subordinate  and  temporary  engagement  on  an 
l'iection  committee.  Tbe  probability  is,  tbat  lie  returned  to 
Canada  for  tbe  purpose  of  taking  bis  family  back  witb  bim 
to  NeW'York  ;  and  tbe  temporary  situation  in  Québec  was 
inerely  a  blind  intended  to  tbrow  bis  creditors  off  tbeir  guard. 

Du  VAL,  C.  J,  :  Tbis  case  turned  upon  tbe  question  as  to 
wbetber  tbe  debt  was  contracted  in  a  foreign  country.  Tbe 
court  was  of  opinion  tbat  tbe  contract  was  entered  into  at 
Montréal.  It  was  true  Respondent's  principal  place  of  business 
was  in  a  foreign  country,  but  tbey  also  did  business  in  Mortt- 
real  tbrougb  tbeir  agent  tbere,  wbo  bad  contracted  witb 
Appellant.  As  to  tbe  grounds  wbich  tbe  Plaintiffs  bad  for 
iiiaking  tbe  affidavit,  tbere  could  be  no  doubt  tbat  tbe  facts 
fuUy  justitied  tbem  in  doing  so  Tbe  Défendant  bad  run  away 
tVoni  tbe  Province  in  a  fraudulent  manner.  Tbere  was  no 
(loubt  about  tbat.  Not  only  was  be  in.solvent,  and  witbout 
iiieans  of  paying  bis  debts,  but  be  carried  ort  $400  belonging 
to  bis  creditors,  wbich  sum  be  applied  to  tbe  purchase  of  a 
giocery  store  in  New- York.  He  bad  returned,  but  bad  not 
met  or  arranged  witb  bis  creditors.  Tbe  fraud  was  very  ch'ar. 
.ludginent  confirmed.  (9  J.,  p.  134  ;  15  D.  T.  li.  C,  p.  475  et  1 
L  a  L.  J.,  p.  37.) 

Leblanc  and  Cassidy,  for  Appellants. 

John  L.  Mouuis,  for  Rcspondents. 
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0APIA8.— AFFIDAVIT. 

Court  of  Queen's  Bench,  Montréal,  7th  June,  l!S()5. 
Coram  Duval,  C.  J.,  Aylwin,  J.,  Drummond,  J., 

MONDELET,   J. 

John  U.  Greoory,  Défendant  in  the  Court  beloiv,  Appollant, 
and  Henry  W.  Ireland,  Plalntlff  in  the  Court  below, 
Rt'spondeiit. 

Ilfld  :  An  aflldavit,  on  whicli  a  writ  otcapiax  ad  re»}mn(1ci\ihim  issned, 
is  sufiiciciit  if  it  contaiiis  ail  tho  allégations  required  l)y  tlio  Hiatuto, 
although  in  a  différent  order.  (1) 

This  was  an  appcal  from  the  followin^  judgnient  rendered 
by  the  Superior  Court,  district  ot  Montréal,  dismissing  the 
Appellant's  pétition  to  be  released  from  custody  under  a  writ 
of  cajna»  ad  respondendimi,  "  La  Cour  a  rejeté  et  rejette  la- 
dite requête  faute  de  preuve."  The  capias,  issued  on  an 
affidavit  similar  to  the  onc  in  the  case  Gregory  and  The 
Boston  and  Sandwich  Glass  Co.,  is  reported  suprà,  p.  114. 

Cassidy  F.,  in  support  of  the  appeal  subniitted  :  L'affidavit 
ne  contient  pas  les  énonciations  et  déclarations  exigées  par  la 
loi.  D'après  la  section  1ère,  chap.  87  des  statuts  refondus  du 
Bas-Canada,  la  personne  qui  désire  obtenir  l'émanation  d'un  ca- 
pias ad  respondenduni  contre  son  débiteur,  qui  est  sur  le  point 
de  quitter  incontinent  la  Province,  doit  déclarer  sous  serment, 
qu'elle  a  raison  de  croire  et  croit  véritablement  qu'il  est  immé- 
diatement sur  le  point  de  quitter  la  Province,  et  donner  les 
raisons  qui  motivent  une  telle  croyance.  Dans  l'espèce  actuelle, 
le  Déposant  se  contente  de  déclarer  qu'il  a  raison  de  croire 
au  départ  de  l'Appelant,  il  ne  dit  pas  qu'il  croit  véritablement 
à  ce  départ  ;  il  nous  semble  que  cette  omission  est  fatale. 
Cette  allégation  qui  a  été  omise  était  essentielle,non-seulement 
elle  était  exigée  par  la  section  du  statut  qui  vient  d'être 
citée,  mais  encore  elle  est  mentionnée  comme  requise  dans  la 
formule  prescrite  par  le  statut  ;  voir  à  la  suite  de  la  section 
216  du  chap.  83  des  statuts  refondus  du  Bas-Canada,  où  cette 
formule  est  rapportée.  Dans  les  raisons  spéciales  que  l'Intiuié 
énonce  pour  justifier  sa  croyance,  il  est  vrai  qu'il  dit  qu'il  a 
raison  de  croire  et  croit  véritablement  que  l'Appelant  est  sur 
le  point  de  quitter  la  Province,  mais  il  est  à  remarquer  que  ces 
raisons  spéciales  ne  constituent  pas  l'affidavit,  elle  n'en  sont 
que  la  justification,  par  conséquent  l'Intimé  ne  peut  se  fonder 
sur  ces  raisons  pour  parer  à  l'insuffisance  de  son  affidavit. 
D'ailleurs,cette  partie  de  ses  raisons  spéciales  n'est  pas  en  con- 
formité au   statut,  car  il  n'y  est  pas  dit  que   l'Appelant   est 

(1)  V.  art.  798  C.  P.  C. 
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'nnmédidfeviflnt  sur  1*^  point  do  quitter  la  Province,  V'  mot 
iiiDiiéiluiteuient  est  omis.  Ainsi,  dans  ce  dernier  cas,  comme 
dans  le  premier,  l'Intimé  ne  s'est  pas  conformé  à  la  loi  ; 
l'Appelant  devait  donc  obtenir  le  rejet  du  capias  d'après  ces 
seuls  moyens. 

DuvAL,  C.  J.  The  Appelant  seems  to  hâve  heen  misled  by 
!i  répétition  in  the  affidavit.  PY'W  gi-osser  cases  of  fratid  hâve 
come  up  and  the  (vourt  are  unanimous  in  contirmin^f  tho 
judf^ment  of  the  court  below. 

J)lirMMO\l),  .1.,  would  hâve  been  inclined  to  dismiss  the 
action  if  lie  had  been  alone.  There  were  irrej^ularities  in  the 
îifliduvit.  The  form  of  affidavit  ^iven  in  the  statute  had  not 
heen  strictly  followed,  and  in  casiîs  of  the  <lescription  of  the 
])resent  ont^  he  was  inclined  to  hold  parties  to  the  letter  ol" 
tlie  law.  However  he  did  not  feel  called  upon  to  dissent  from 
the  majority  of  the  Court,  as  the  case  was  one  which  exhibited 
^fi'cat  fraud.  He  made  thèse  remarks  principally  for  the  pur- 
])ose  of  beinj:r  understood,  so  that,  if  another  case  arose  of  a 
siiuilar  kind,  he  should  not  bethought  inconsistent  if  he  were 
to  take  a  différent  position  from  tlu^  one  he  now  appeared  to 
take  by  concurring  in  the  judgment. 

.ludgment  confirmed.  (9  /,  p.  181  ;  l  L.  C.  L.  J.,  p.  3'i'.) 

Leiu.anc  &  Cassidy,  for  Appelant. 

John  L.  Moiiui.s,  for  Uespondent. 


SAISIE-ARRET. 
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Siri'EKioR  Court,  Montréal,  30th  April,  1.S06. 
Before  Smith,  J. 

Iueland  vs.  Greoory,  (md  Mills,  Tiers-saisi. 

Ili'ld  :  That  the  court  caniiot,  in  ii  contestation  upon  a  Kaine-arri't 
Iddk  into  acconnts  lietween  tlie  jfarnisheo  and  a  party  not  in  tlie  rocord, 
in  uidor  to  détermine  what  may  be  due  from  the  garnishee  to  the  Do- 
it; n<hin  t. 

Smith,  J.  :  Aftor  obtaining  judgment  in  this  case,  the  Plain- 
tiff  took  out  a  saisie-arrt't  in  the  hands  of  Mr.  Mills,  who  lias 
niade  a  déclaration  atating  that  he  owes  the  Défendant  nothing, 
iuid  hasno  prospect  ofowinghim  anything.  It  is  (m  this  décla- 
ration that  the  contestation  arises.  The  PUiintiff  bas  entere<l 
into  a  variety  of  transaction  betvveen  the  garnishee  and  other 
pcople  ;  but  before  the  court  can  look  into  thèse  transactions 
tlicre  is  a  preliminary  point  to  be  considered  :  Can  the  court, 
undera  saisie-arrêt,\ook  into  transactions  and  disputed  accounts 
between  the  garnishee  and  a  party  not  in  the  record  in  order  to 
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iiHCcrtiiin  wliiit  iiuiy  Im-  duo  to  tlw  T)('f('n<lant  ?  Thv  ohjcrt  of 
tlic  su l.Hle-(irrf'f  is  to  ioticli  wliut  iiiay  Im-  diui  in  inoiicy,  n(»tto 
Jist'crtaiti  wliat  Italaijc»'  iiiay  n'iiiairi  aft<'r  otlud'  transactioïis 
liavij  Immmj  .s('ttl(M|.  Th»^  propcr  inodcof  proeccdiii^  is  l»y  ailircct 
action  to  accouiit  aj^niinst  Mr.  Mills.  Tlif  court  cannot  look  iiito 
a  transaction  lictwccn  Mr.  Mills  an<l  a  party  not  in  thc.  record 
muh'V  a  sdinie-iirri'l.  'Plie  IMaiiitirt  iniist  rcsortto  a  direct  action. 
Fntler  tliese  circuuistances,  tlie  coiirt  cainiot  ])roceed  l'nrtlier 
witli  tlie  case,  tlie  contestation bytlie  PlaintiH'of  tlie  déclaration 
of  thc  f^arnisliee  Iteint,'  disinisse<I  on  tliis  ^round.  (2  L.  (>.  A.  ./., 
p.  1M2.) 

ÂHHo'rr,  ().  (l,  for  tin-  <,'arnishee. 

Moiiuis,  for  the  l'iaintitl'contestinf,'. 


ANNULATION  D'ACTES.-APPEL  AU  CONSEIL  PRIVE. 

li.wc  i)K  i>.\  Hkink,  en  Ai'I'KL,  Montréal,  0  Juin  l<S(ir). 

l'ré.sents  :  Di'Val,  .ln«,'o-en-Clief,  AviAVlN,  MehRIHIM, 
])Kl  MMONI)  et  MoNDEhKT,  .luff(!S. 

Lachoix,  Appelant,  f'^  Moheat,  Intimée. 

,/i(//é  ;  lo.  Ciiio  lo  (lui  cl  lu  colliiHioM  dans  los  titros  (l'inic  partie  dcfcn- 
<lt(reHhe,  sur  action  pctiteirc,  lui  iKiuvtMU  êtnî  iiiviKniés  .s'il  n'y  u  dcjil  en 
nullité  de  piunoncce,  et  (jut)  celte  nullité  no  iHJiit  être  prononcée  sans 
nieiti'c  en  cau.se  toutes  les  i)artie-'. 

2o.  (inc  cotte  nullité  ne  peut  être  invoqnéo  uprcs  di.v  an.s. 

!5o.  (.îuo  l'apiH^lant  n'avait  étal)li  aucun  droit  ac()iiis  pour  pouvoir  ini- 
pujrnor  le  titre  de  l'intiinéci. 

4(1,  (^u'il  n'y  u  pas  apjjol  à  Sa  Majesté  on  son  Conseil  Privé  d'un  juj^o- 
incnt  interlocutoire. 


L'action,  datée  du  l.'î  décondiro  I.S5Î),  était  au  pétitoii'o  ; 
l'appcdant  alléotiait  (pi'il  avait  acquis  l'imnieulilo  en  (piestion 
avec  plusieurs  autres  d'un  uoniiiié  (Juyon  dit  Ijonioine,  (pii 
les  avait  achetés  le  ()  Novembre,  liS54,  d'Auguste  Ké<^nier 
et  Maroiu'i'ite  Roy,  sa  femme,  ces  leirders  en  étant  proprié- 
taires en  vertu  d'un  jugement  <iu  !)  juidet,  l(S47,f]ui  rescindait 
une  vente  ipiils  en  avaient  faite  ;•*;■  liommé  Léon  Pinsonnar.lt. 
Uoclion,  le  l)éfendeur,  mit  en  cau.^o  l'Intimée  tjui  avait  vendu 
lo  terrain  en  (|uestion  à  son  autour,  et  qui  plaida  quo  Régnier 
et  .sa  fennno  avaient,  dès  le  ÎW  octobre,  1840,  cédé  et  vendu  à 
Hardoin  Lionais  tous  les  droits  (ju'ils  avaient  contre  Léon 
Pinsonnault,  avec  faculté  d'exiger  soit  les  prix  do  vente  dus 
par  ce  dernier,  ou  de  demander  la  rescision  des  actes.  Que  lo 
jugement  du  9  juillet,  1(S47,  rendu  au  nom  de  Régnier  et  de 
sa  b'inine,  avait  été  obte'iu  et  poursuivi  par  Lionais  et  à  son 
protit,  et  (pi'il  avtiit  pris  possession  des  immeubles  affectés  par 
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Ifl  jiJiî'^incnt.  Qin  Lioniiis  en  avilit  oiiHiiito  («ft'cctn/'  lu  rotimm- 
tiitinii  lit'  tt'iiurt'.  (^Mif  H<''j,niini'  «'t  su  l't'iniiif,  par  uctc  «lu  'Hi 
Juin,  1M4!),  Hvuii'nt  nititié  l't  {•oiitiriiu'!  l'iicte  .lu  '\0  octolu-t', 
Im4(I.  Qu'en  I.sr)2,  sur  pnursiiit»!  «le  M^irit-KaclMl  Hubrcaii 
DiipIcHsis,  le  tcn'iiiii  en  question  avait  étt'  saisi  et  voiulu  hui' 
liiiinais,  et  adjugé  à  riutiniét'.  (|ui  ci»  avait  payé  Ii'  piix,  et 
ijUi' sou  titrcf  »rap(|uisitic)ii  avait  ('tr  ciu't'^iistn'»  le  l.'i  tV'Vi'icr, 
\H!'r2.  ()\\\'\U'  avait  ensuite  \en(ln  ce  ten-ain  à  un  noiiiiné 
havidson,  (lui|Uel  le  1  )étVi)(leur  l'avait  acliet»'.  l'ai"  une  seconde 
exception,  elli^  alléjfuait,  entre  autres  choses,  (pie  l'acte  d'ac- 
(piisitiou  de  (Juyon  dit  Lciuoine  était  entaché  de  dol,  et  ipie 
loniiteiMps  avant  cet  acte  Ré:,Miier  avait  vendu  à  Kii^'ène 
.loiiette,  tout  ce  (pli  ])ouvait  lui  ap[)artenir  dans  la  teri'e 
('adieux,  d(»nt  le  terrain  eu  qiiestion  avait  t'ait  partie,  et  (pu* 
.lunette  avait  ensuite  transporté  à  l'Intimé, •.  Par  une  troisi^Mue 
exception,  tout  en  niant  (pie  (îuyon  eût  ae(piis  aucun  droit 
(Ituis  ce  terrain,  elle  opposait  son  droit  au  renihourseinent  des 
impenses  faites  sur  ce  terrain.  L'App(dant  répondit  à  ces  e.\- 
ciptions  par  une  all(''^ation  de  fraude  de  la  part  de  Lionais  à 
rencontre  de  Mille  H(''o^nier,  cette  (lerni('r(^  n'ayant  jamais 
rt(;u  le  prix  stipulé  en  sa  faveur,  et  l'acte  ('-tant  le  l'ésultat 
dune  conspiration  ourdie  contre  elle:  (pie  Hachel  Kohreau 
Duplessls  n'était  pas  créancit'n^  de  Lionais,  et  (pie  sa  pour- 
suite n'était  (pi'un  acte  de  collusion  au(piel  avait  participé 
I  Intimée.  L'IntiiiK'o  contesta  en  droit  cette  ré])on,se  :  lo.  Parce 
i|Ue  l'Appelant  ne  concluait  pas  à  ce  (]Ue  les  actes  alh'-^ués 
frauduleux  fussent  déclarés  nuls,  et  (jiie  les  conclu.«ions  deH 
ii'ponses  ne  pouvaient  êtiu'  accueillies  avant  telle  re-iîision  ou 
annulation.  2o.  Parce  (pu-  les  actes  en  (|Uestion  ne  p(»uvaient 
être  atta(pi(is  par  une  simple  réponse,  mais  bien  par  une  action 
dinete  contre  toutes  les  parties.  ÎV  Parce  (pu;  Lacroix  n'avait 
aucun  droit  ac(piis  de  manière  à  pouvoir  plaider  la  nullité  des 
actes  en  question.  4*^'  l'arce  (|u'il  s'é'ait  écoulé  plus  de  dix  ans 
depuis  la  passation  des  actes  en  (piestion,  et  (pi'il  y  avait  pres- 
cription ac(pii.se  contre  ttaite  demande  en  rescision.  Les])arties 
ayant  été  entendues  sur  cette  réponse  en  dr<at,  la  Cour  Supé- 
rieure, S.MiTll,  ju<;e,  rendit,  le  31  octoltre  l(S(i2,  le  ju^eiiuînt 
sui\ant:  "  The  Ctairt  dotli  maintain  the  answersjn  1  iw,  with 
Cdsts,  and  doth  reject  that  part  of  tiie  spécial  answers  referred 
to  in  the  said   answers  in  law."  C'est  de  ce  jujjfemont  (pi'était 

'■''''"''■ 

Aylwin.  ju^e,  (l'iHHeiiiK'nte,  pon.se  (|ue  le  juj^enient  est  erroné 

et  (]u'il  y  a  preuve  sutïi.sante  de  fraude  '^.our  mettre  de  C('>té  la 

Vente  et  adjudication  faite  à  l'intimée. 

MoNDEMOT,  juge  :  il    s'ajifit  ici  de  la  sutîîsanco  des  répon.ses 

en  droit  du  Demandeur  aux  exceptions  plaidées  par  l'IntiiiKn'. 

Le  jugement  dont  est  appel  a  renvoyé  les  réponses  spéciales 
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fin  Demandeur,  et  avec  raison,  et  ce  jugement  doit  être  con- 
firmé. 

Meredith,  juge  :  C'est  ici  une  (juestion  de  plaidoirie,  les 
moyens  invoqués  par  le  Demandeur  en  réponse  aux  exceptions 
de  l'Intimée  comportent  une  allégation  de  fraude  ;  cependant 
il  n'y  a  aucune  conclusion  pour  faire  déclarer  les  actes  nuls,  et 
oji  n'a  pas  appelé  en  cause  les  parties  intéressées  dans  les  actes 
pour  voir  déclarer  cette  nullité.  Tant  (jue  les  actes  en  question 
ne  sont  pas  déclarés  nuls,  le  Demandeur  ne  peut  réussir  ;  et  il 
lie  pourrait  les  faire  déclarer  nuls  sans  mettre  en  cause  toutes 
les  personnes  qui  y  ont  été  parties.  Ces  deux  considérations 
sont  donc  suffi.santes  jiour  faire  niaintenir  le  jugement. 

L'Appelant  a  ensuite  demandé  un  appel  à  Sa  Majesté,  mais 
la  Cour  a  refusé  cette  demande,  en  autant  (ju'il  ne  s'agissait 
que  d'un  jugement  interlocutoire.  (15  D.  T.  /^.  6^,p.  485  :  1(5  1). 
T.  li.  a,  p.  1<S0  et  I  /..  a  L.  /.,  p.  33.) 

Barnari),  pour  l'Appelant, 

Leblanc  et  Cassidy,  pour  l'Intimée. 


VENTE.-CRAINTE  DE  TROUBLE.-DEPENS. 

QrEEN'.s  Bench,  appeal  side,  Montréal,  G  juin  LSGô. 

Before    DuvAi>,  Chief-Ju.stice,  Aylvvin,    Mereihth, 
Drummond  and  Moxdelet,  Jusoices. 

Quentin  dit  Duhois,  Appellant,  and  Bu'iterfieli),  Respon- 
dent. 

Jiigê  :  1"  Que  raoquéreur  de  propriétés  immol)ilière8,  qui  devient  par- 
tie à  un  transport  <le  portion  dn  prix  do  vente  et  déi^hire  qu'il  est  con- 
tent et  satisfait  d'icelni,  et  se  le  tient  jwur  dûment  signifié,  s'obliijeunt 
envers  le  cessionnaire  an  paiement  de  la  somme  tran8|Kirtée,  de  la  ma- 
nière énoncée  en  soa  acte  d'actiulsition  du  cédant,  a  néanmoins  le 
droit  d'obtenir  caution,  lorsqu'il  est  poursuivi  par  le  cessionnaire,  contre 
une  hypothèque  existant  sur  la  propriété  antérieure  à  la  vente  qui  lui  a 
été  faite. 

2"  Qu'il  sera  ordonné  qu'il  soit  donné  caution  pour  tout  le  montant  de 
telle  'i-'pothèque,  quoique  ce  montant  dépasse  de  beaucoup  la  somme 
récla  •>  e  par  1  action. 

3''  C^iie  le  Défendeur,  dans  l'espèce,  sera  condamné  à,  payer  les  déiiens 
jusqu'au  jour  de  ses  offres,  qni  avaient  été  faites  deu.K  jours  après  l'ins- 
titution tie  l'action,  et  le  Demandeur  condamné  ù  payer  les  frais  subsé- 
(luents  à  Cdtto  époiiue.  (1) 

This  was  an  action  for  i?100,  and  interest,  being  an  instal- 
ment  of  a  prix  de  vente  due  \inder  a  deed  of  sale  from  one 
Lafrenière  to  Respondent,  of  the  (îth  November,  1860,  and 
transferred  by  the  vendor  to  Appellant,  by  deed  of  cession  of 

(1)  V.  art.  153.->C.  C. 
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tilt'  23r(l  January,  IH62.  In  this  d«;e<l  of  cession  wasthe  following 
clausii  upon  vvliich  the  case  turned  :  "  A  ce  faire  était  présent 
"  ledit  John  C.  Buttertield,  lequel,  ayant  eu  lecture  du  pré- 
"  sent  transport,  l'a  eu  pour  agréable  et  se  le  tient,  quant  à  ce 
"  qui  lui  est  personnel,  pour  dûment  signifié,  «'obligeant  envers 
'  le  cessionnaire  au  paiement  de  la  stnnmequi  est  sur  lui  trans- 
'■  pcjrtée,  dans  les  ternies  voulus  par  son  acte  avec  le  cédant.  " 
The  Défendant  pleaded  a  tender  made  by  notariés,  two  days 
jifter  the  action  was  brought,  and  set  up  a  mortgage  due  upon 
the  land  to  one  Beauregard  at  the  date  of  the  sale  to  Respon- 

•  lent,  and  an  admission  was  given  thatthis  mortgage  exceeded 
the  whole  prix  de  vente  due  under  the  deed  of  the  (ith  Novem- 
hor,  18(50.  By  his  answer  to  this  plea  Appellant  contended  that 
tÎK'  délégation  in  the  deed  of  cession  became  perfect  by  the 
acceptation  of  the  debtor  without  any  condition  ;  that  Appel- 
lant had,  as  wasadmitted  by  Défendant  at  e»,</ufi<e,  discharged 
the  cédant  from  a  suni  equal  to  that  transferred,  and  that  he 
was  not  bound  to  give  the  security  claimed  by  the  plea.  The 
judtfment  rendered  in  the  Circuit  Court,  St.-Hyacinthe,  15th 
April,  1864,  (Louanger,  Justice,)  was  in  the  following  ternis: 
"  La  cour,  considérant  que,  longtemps  avant  l'institution  de 
l'action,  le  Défendeur  a  eu,  comme  il  a  toujours  eu  depuis,  de 
fortes  raisons  de  craindre  d'être  troul)lé  dans  la  possession  de 
1  immeuble  que  lui  a  vendu  Antoine  Baron  Lafrenière,  le  cédant 
ilti  Demandeur,  par  quehju'action  hypotliécairc,  à  raison  d'une 
liypothèque,  accompagnée  de  privilège  de  bailleur  de  fonds, 
créée  sur  ledit  inuneuble,  en  vertu  d'un  acte  de  vente  par 
Charles  Beauregard,  reçu  devant  Mignault,  notaire,  le  vingt- 
sept  févi'ier,  ISGl,  et  dûment  enregistré,  d'un  terrain  dont  celui 
mentionné  en  cette  cause  fait  partie,  et  qu'aux  termes  du 
ilroit  il  a  raison  de  retarder  le  paiement  de  la  partie  du  prix 
il'aehat  que  le  Demandeur  réclame  de  lui  par  la  présente  action, 
malgré  son  acceptation  du  transport  fait  par  Baron  Lafrenière 
au  Demandeur,  et  la  promesse  (ju'il  a  faite  à  ce  dernier  de  lui 
|i!iyer  le  montant  transporté,  la  promesse  de  payer  le  Deman- 
deur ayant  été  faite  de  lui  payer  dans  les  termes  qu'il  devait 
payer  son  cédant.  Baron  Lafrenière,  ne  peut  donner  au  Dem.an- 

•  K'ur  plus  de  droits  contre  le  Détendeur  que  Baron  Lafrenière 
n'en  avait  lui-même,  et  ne  peut  empêcher  le  Défendeur  d'offrir 
iui  Demandeur  cessionnaire  les  exceptions  que  le  Défendeur 
eût  pu  offiir  au  cédant  lui-mêra:  Considérant  que,  par  acte 
t'ait  le  6  novembre,  18()2,  p»r  i^ippé,  notaire,  Iv'  Défendeur  a 
Mtttiti'^  au  Demandeur  l'hypothèque  susdite,  et  lui  a  offert 
réellement  le  paiement  du  capital  réclamé,  et  det  intérêts,  et 
même  les  frais  de  l'action  qui  était  alors  int«mtée,  mais  non 
rapportée  en  cour,  en  par  lui  déchargeant  ledit  immeuble  de 
toutes  hypothèques,  ce  que  le  Pemandcur  non-seulement  n'a 
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pas  fait,  mais  encore  a  rappoi'té  on  cour  la  présente  demando, 
en  défense  à  laquelle  le  Défendeur  a  plaidé  l'hypothèque  ci- 
haut  et  renouvelé  ses  otfres,  et  a  consigné  le  montant  réclamé 
de  lui  en  capital  et  intérêts,  ce  qui  a  rendu  le  Denmndeur 
passible  des  frais  de  la  présente  demande,  c'est-à-dire,  les  frais 
faits  depuis  et  y  compris  le  rapport  de  l'action,  le  l^éfendeur 
ayant  offert  de  payer  les  autres,  lesquels  il  est  juste  de  le  con- 
damner à  payer,  puisqu'il  l'a  reconnu  lui-même  :  Déclare  bonnes 
et  valables  les  offres  faites  par  le  Défendeur  de  la  somme  de 
cent  onze  piastres  et  cinquante  centins,  étant  le  capital  et  les 
intérêts  calculés  jusqu'au  jour  du  renouvellement  des  offres  et 
consignations,  et  donne  acte  au  Défendeur  de  la  consignation 
d'icelle  devant  cette  cour  ;  et  dit  et  déclare  que  ladite  somme 
sera  par  le  greffier  de  cette  cour  payée  au  Demandeur,  mais 
sera  sursis  à  ce  paiement  jusqu'à  ce  que  le  Demandeur  ait 
donné  au  Défendeur  bon  et  valable  cautionnement  qu'il  ne 
sera  jamais  troublé  à  raison  de  l'hypothèque  créée  sur  l'im- 
meuble en  question,  en  faveur  de  Charles  Bcauregard  par 
Antoine  Baron  Lafrenière,  par  l'acte  de  vente  du  vingt-sept 
février,  18(51,  ou  qu'il  ait  fait  cesser  ladite  hypothèque  ;  Et  la 
cour  condamne  le  Défendeur  à  payer  au  Demandeur  les  frais 
encourus  le  0  mai,  18(52,  date  des  offres  faites  au  Demandeur, 
et  condamne  le  Demandeur  à  payer  'audit  Défendeur  ceux 
encourus  depuis  et  jusqu'à  ce  jour." 

DouTUE,  Q.  C ,  on  V)ehalf  of  Appellant,  contended  in  appeal  : 
1"  That  the  délégation  was  perfect.  (1)  2*^  That  Défendant, 
evcn  if  justified  in  demanding  security,  had  gcme  too  far  in 
praj'ing  for  the  disTuissal  of  the  acticm,  and  should  hâve  been 
condemned  to  pay  costs.  3*^  The  insufficiency  of  the  offres 
4>'^  '^i'hat  security  had  been  ordered  for  a  sum  far  greiter  than 
that  demandée!  by  the  action. 

Cassidy,  Q.  C,  for  Respondent,  contended  :  l*-'  That  the 
acceptation  was  not  pure  H  simple,  but  was  équivalent  merely 
to  a  signification  of  the  transfer,  leaving  Respondent  ail  bis 
rights.  2'''  That  the  o/fV'&s  were  valid,  and  were  not  even  neces- 
cessary,  Appellant  having  no  more  rights  than  lus  cédant,  and 
being  bound  to  know  the  existence  of  the  liypofhèqae  iïi  favor 
of  Reauregard.  'V  That  Respondent  had  a  right  to  security 
against  the  full  arnount  of  Beaui'egard's  hypothèque.  4°  That 
costs  were  discretionary  with  the  court,  and  the  division  ma<le 
by  the  court  below  was  just,  and  ought  no  to  serve  as  a  ground 
of  appeal. 

DuVAL,  Chief  Justice:  The  judgment  of  the  court  below 
will  be  confirmed.    The   Defendanli   became  a   party  to  the 


(I)  Rouijoii,  p.  .WS,  tit.  7,  sec.  1,  distinction  4,  n"  15  ;  Potliiur,  Oblii/alioiin, 
nos  «00,  602  ;  7  Toullier,  nos  291,  319. 
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transi'er  of  «,  portion  of  a  jtrix  de  vente,  and  prouiised  to  pay 
tlie  sum  of  money  to  Appellant  in  the  iiianner  statcd  in  tlio 
original  deed  wit  tlie  cédant.  But  now  he  found  he  was  trou  bled 
hy  a  prior  mortgage,  and,  when  sued  by  the  eession^mire,  he 
luul  a  right  to  demand  the  security  sought  for  in  the  court 
below.  This  was  ordered  by  the  judgment  coniplained  of 
which  was  good  in  every  respect.  Judgment  confirnied.  (15  JJ. 
T.  R  a,  p.  4HS  et  1  L.  G.  L.  J.,  p.  34.) 

DoUTUE  and  ])outke,  for  Appellant. 

Leulanc,  Cassidy  and  Lehlanc,  for  Respondent. 


VENTE  JUDICIAmE  DE  HEUBLES.-FRAUDE. 

Queen'.s  Bench,  APJ'EAh  SIDE,  Montréal,  (J  juin  18(55. 

Before  DuvAL,  Chief  Justice,  Aylwin,  Meredith, 
DuuMMONi)  and  Moxdelet,  Justices. 

BiiouGH,  Appellant,  and  McDonell,  Respondent. 

Jiiijê  :  Qu'une  opposition  à  la  vente  de  meubles  allégui's  avoir  été 
iu'(iiii8  à  une  vente  par  le  shérif  sera  renvoyée  comme  entacliée  de 
fraiule,  en  autant  qu'il  était  constaté  qu'aucune  considération  n'avait 
été  paj'ée  pour  les  etlétf!  ;  que  le  Défendeur  était  insolvable  et  que  i'Op- 
pusani  et  la  partie  à  la  poursuite  de  laquelle  les  effets  avaient  été  judi- 
ciairement vendus  étaient  tous  deux  frères  du  Défendeur.   (1) 

The  Apj)ellant,  Plaintift'  in  the  court  below,  obtained  judg- 
ment in  the  Superior  (Jourt,  at  Aylmer,  for  $593.76,  on  the 
24th  Septeniber,  18(i2,  issued  exécution  against  the  Défendant, 
Samuel  McDonell,  on  the  24th  February,  1863,  and  was  met 
by  ;in  opposition  on  the  part  of  Respondent,  a  brother  of  De- 
fendant.  The  Opposant  claimed  thomoveables  seized,  as  having 
boon  acquired  by  him  at  two  judicial  sales,  made  on  the  20tl» 
M.ircîi  and  2nd  December,  1862,  under  exécution,  from  the 
Superior  Court,  at  Aylmer,  at  the  suitof  C.  McDonell.another 
biother,  against  the  same  Défendant,  Samuel  McDonell, 
sotting  up  in  the  opposition  two  leases  of  the  moveables  from 
Opposant  to  Défendant.  This  opposition  was  contested  by 
IMaintiff'for  fraude  and  collusion,and  déconfiture  of  Défendant, 
.ludginent  in  the  Superior  Court,  Aylmer,  19th  February, 
bS()4,  (Lafontaine,  Justice,)  dismis-sing  the  contestation  for 
w  ant  of  proof ,  and  declaring  the  Opposant  proprietor  of  the 
gooils  seized. 

Du  VAL,  Justice  :  This  is  the  case  of  an  opposition  to  the 
sale  of  moveables  contested  on  the  ground  of  fraud,  and  the 
jufigment  of  the  Court,  at  Aylmer,  must  be  reversed.  The 

(I)  V.  art.  1034  ce. 
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moveables  are  claimed  by  Opposant  under  judicial  sales,  but 
it  18  évident  from  the  proof  drawn  from  Opposant  and  De- 
fendant  theinselves,  that  the  sales  were  not  serions.  They 
both  say  no  rnoney  was  paid  for  the  eftects,  nor  was  any  rent 
paid.  The  Opposant  states  he  gave  a  raftof  timber  to  Plaintiff, 
his  brother,  at  whose  suit  the  effeets  are  said  to  bave  been 
sold  in  payment  of  thèse  same  efi'ects,  but  arrangements  of 
that  kind  cannot  be  sanctioned  by  Courts  of  Justice.  Bailifl's 
are  bound  to  return  the  facts,  and  to  confine  themselves  to 
the  duties  pointed  eut  by  the  law,  and  had  I  been  sitting  as 
Judge  in  the  Court  below,  I  would  bave  seen  the  proceedings 
exaniined  into,  to  prevent  such'  practices  in  future.  It  is 
évident  also,  that  Défendant  was  en  décovfitiire  at  the  time, 
and  the  opposition  must  therefore  be  disniissed  us  fraudulent. 

Judgment  :  "  Considering  that  the  pretented  judicial  sales 
under  which  Opposant  claims  to  be  owner  and  proprietor  of 
ail  the  goods,  chattels  and  efîects  seized  were  niade  for  no  con- 
sidération whatever,  and  were,  as  it  manifestly  appears  by 
the  évidence  adduced,  sirnulated,  fraudulent  and  illégal  ;  con- 
sidering that  the  said  goods,  chattels  and  effeets,  at  the  tinic 
of  the  seizure  thereof,  at  the  suit  of  Appelant,  were  the  pro- 
perty  of  Défendant,  &c."  Judgment  reversed  and  opposition 
dismissed  with  costs.  (15  Z>.  T.  B.  G.,  p.  492,  et  1 L.  G.  L.  J.,  p. 
33.) 

Aylen  and  Perkins,  for  Appellant. 

Delisle,  for  Respondent. 


BILLET  PROHISSOIRE.— PRESCRIPTION. 

SuPERiOR  Court,  in  review,  Montréal,  31  Mai  LSGS. 
Before  Badgley,  Berthelot  and  Monk,  Justices. 
GiAliD  et  a^.,  Plaintiffs,  vs.  Giard,  Défendant. 

Jugé  :  lo.  Sur  défense  au  fond  en  droit  dans  une  action  sur  un  billet 
proniissoire,  qu'un  plaidoyer  qui  alléguait  simplement  que  le  défendeur 
n'avait  pas,  dans  les  cinçj  ans,  promis  de  la  manière  et  forme  alléguécH 
par  les  demandeurs,  était  un  bon  plaidoyer.  (1) 

2o.  Kn  revision  :  Qu'en  vertu  du  statut  concernant  les  billets  promis- 
soires  (Stat.  Kef.  du  B.C.,  chap.  ()4),  tout  billet  doit  être  considéré 
comme  absolument  payé  et  acquitté,  si  une  action  n'a  pas  été  intentée 
dans  les  cinq  ans  en  suivant  le  jour  où  tel  liillet  est  devenu  dû.  ("2) 

This  case  came  up  for  review  from  the  Circuit  Court,district 
of  Richelieu.  The  action  was  brought  on  the  20th  June,  1S64, 

(1)  V.  art.  136  C.  P.  C. 

(2)  V.  art.  2260  et  2267  C.  C. 
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by  Plaintiffs,  against  Athanase  Giard,  as  the  rnaker  of  a  pro- 
inissory  note,  dated  the  25th  Mardi,  1858,  for  $100,  payable  to 
Alexis  Giard,  advocate,  or  order,  in  one  year  from  date. 
Plea.  "  That  Plaintiffs  cannot  hâve  and  niaintain  their  pre- 
"  sent  action,  because  Défendant  did  net,  at  any  time  within 
"  five  years  before  the  institution  of  the  présent  action,  un- 
"  (lertake  or  promise  in  manner  and  form  as  Plaintiffs  hâve 
"  thereof  complained  against  him."  The  Plaintiffs  answered 
the  exception  by  a  pleading  entitled  a  défense  au  fond  en 
droit,  giving  in  support  thereof  the  following  reasons  :  lo.  be- 
cause Défendant  had  not  alleged  that  the  note  was  prescribed  ; 
2o.  nor  that  it  was  prescribed  at  the  institution  of  the  action  ; 
3o.  nor  were  there  any  conclusions  to  hâve  the  note  declared 
prescribed.  A  spécial  answer  was  also  filed  setting  up  an  ack- 
nowledgnient  by  letter  of  Défendant,  dated  the  27th  Decem- 
ber,  18()3,  and  addressed  to  Louis  Giard,  one  of  Plaintiffs. 
The  Défendant  filed  a  spécial  rejoinder  with  an  affidavit  de- 
claring  that  he  had  never  signed  nor  authorized  the  signing 
of  the  letter  in  question.  The  rejoinder  acknowledged  "  that 
he  did  authorize  a  letter  to  be  sent  to  Louis  Giard,  to  .say 
that  Défendant,  had  signed  a  note  in  favor  of  the  late  Alexis 
Giard,  which  note  Alexis  Giard  then  and  there  told  him  was 
niade  payable  at  the  time  of  the  majority  of  Féréol- Alexis 
(Jiard,  and  which  note  was  for  twenty  tive  pounds.  Judg- 
iiient  rendered  14th  November,  1864,  Circuit  Court,  Sorel. 

LoKANGER,  Justice  :  "Considérant  que  la  réponse  est  mal 
i'ondée  en  droit  et  que  le  plaidoyer  est  suffisant  en  droit  pour 
en  maintenir  les  conclusions,  a  débouté  la  réponse  en  droit,  et 
adjugeant  au  fond  :  "  Considérant  que  nulle  demande  ou  ac- 
tion n'a  été  instituée  sur  le  billet  promissoire,  qui  fait  le  fond 
(le  la  demande,  dans  les  cinq  années  qui  ont  suivi  son  échéance, 
l't  que  le  billet  est,  au  désir  du  chapitre  64  des  Statuts  Refon- 
dus du  Bas-Canada,  censé  être  absolument  payé  et  acquitté,  a 
débouté  et  déboute  les  Demandeurs  de  leur  action,  avec  dé- 
pens, et  rejette  comme  non  prouvée  la  réponse  spéciale  des 
Demandeurs  en  second  lieu  produite  à  l'encontre  du  plaidoyer, 
le  tout  avec  dépens."  Judgment  confirmed  in  the  Court  of 
Review.   (15  D.  T.  B.  G.,  p.  494.) 

.SicoriE  and  Rainville,  for  Plaintiffs. 

Akmstrong  and  WuRTEiiE,  for  Défendant. 
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COMPENSATION. 

Banc  de  la  Reine,  En  Appel,  Québec,  20  septernbiv;  1HG5. 

Présents:   Duval,  Juge-en-Chef,  Aylwin,  MEREDiTi,, 
Mondeleï  et  Drummond,  Juges. 

La  Banque  Nationale,  Appelante,  et  Guay,  Intimé. 

Juyé:  Qu'une  banque  a  le  droit  de  déduire  du  produit  de  l'esœni pto 
d'un  billet,  le  montant  d'un  autre  biUet  déjà  dû  par  la  niôraa  pergonne 
à  cette  banque  et  dûment  protesté.  (1  ) 

Cette  action  fut  intente  a  par  le  Demandeur,  Intimé  en  Cour 
Inférieure.  Le  Demandeur  alléguait  qu'en  juin,  1864,  il  avait 
déposé  à  la  Banque  Nationale  un  billet  dûmei  t  fait  en  sa  fa- 
veur par  Germain  (iuay,  notaire,  pour  la  vuleur  de  ^000, 
payable  le  1er  décembre  suivant,  et  qu'audit  temps  la  banque 
avait  refusé  de  lui  donner  cette  somme  de  S()00  malgré  ses 
sommations.  II  concluait  à  ce  que  la  banque  fût  condaujnée  à 
lui  payer  cetie  me,  moins  l'escompte  courant.  La  Défen- 
d(!resse  répm  .r  'e  demandeur  lui  était  endetté  en  une 
souune  de  8'  i^^,  .lontant  d'un  autre  billet  qui  avait  été 
protesté,  et  qu'en  conséquence,  d'ciprès  la  loi  commune  des 
banques,  il  y  ?îa  ait  C(m^pensation  entre  le  billet  échu  et  dû, 
et  le  produit  du  six  -id  ;.. ,li,t  escompté  et  porté  au  compte  de 
dépôt  du  demamleur,  et  qu'eil».  lui  avait  ottert  la  balance  (ju'il 
avait  refusé  d'-iccepter.  Par  jugement  de  la  Cour  Supérieure  du 
â  décembre,  la  Défenderesse  fut  condauniée  à  payer  la  somme 
de  $G00  au  Demandeur.attendu  que  cedernier  n'avait  jamais  eu 
de  compte  de  dépôt  en  ladite  Banque  Nationale,  et  que,  sui- 
vant, la  loi,  la  banque,  sans  une  convention  spéciale  à  cet  etiet 
avec  le  Demandeur,  ne  pouvait  elle-même  se  payer  du  pre- 
mier billet  par  le  produit  du  second,  mais  qu'au  contraire 
à  moins  d'un  entendement  préalable,  la  Défenderesse  de- 
vait payer  au  Demandeur  le  produit  entier  de  son  second 
billet,  ou  refuser  de  l'escompter  ;  parce  que,  de  plus,  la  banque 
n'avait  pas  informé  le  Demandeur  que  le  produit  du  second 
billet,  s'il  était  escompté,  irait  en  paiement  du  premier.  C'est 
de  ce  jugement  qu'était  appel. 

Tessier,  pour  l'Appelante  :  La  première  question  est  de 
savoir  si  l'Intimé  a  prouvé  la  convention  spéciale  qu'il  a  allé- 
guée, savoir,  que  la  banque,  par  l'ixn  de  ses  dii'ccteurs,  était 
ct)nvenue  de  lui  remettre  le  produit  du  billet  escompté,  sans 
égrtrd  à  la  dette  qu'il  devait  à  la  ban(jue.  Il  est  évident  ([u'il  a 
failli  de  prouver  cela; or  c'e.st  sur  cela  que  le  Demandeur  fon- 
dait ses  conclusions  pour  obtenir  la  remise  du  billet  promis- 
soire  en  question.  2o.  Quel  est  le  contrat  (|Uo   l'Intimé  a  fait 

(1)  V.  art.  1188  C.  C. 
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avec  la  banque  ?  il  faut  le  prendre  tel  qu'il  l'allègue  lui-même, 
savoir  :  "  l'obligation  de  la  bari(|ue  de  lui  payer  uu  certain 
montant  pour  la  cession  du  billet."  La  baiHjue  était  donc 
(II! venue  propriétaire  de  ce  billet.  C^e  n'est  donc  pas  là  un  con- 
trat de  dépôt  comme  l'a  prétendu  l'Intimé,  mais  ce  contrat 
d'escompte  n'est  (ju'un  tran.sport  de  créance.  3o.  Voyons  main- 
tenant si  en  droit  commun,  la  créance  de  l'Intimé  contre  la 
liaïKjue  s'est  trouvée  compensée  par  la  créance  de  la  banque 
contre  lui.  Ces  deux  créances  sont  claires,  liquides  et  exigibles, 
de  nature  à  se  compenser.  (Jr  la  compensation  a  lieu  de  piano 
en  vertu  de  la  loi,  hors  la  connaissance  des  parties  et  sans 
même  leur  consentement.  Pour  quelles  raisons  la  compensation 
u'aurait-elle  pas  lieu  dans  ce  cas-ci  ?  Est-ce  parce  que  l'Intimé 
prétend  (ju'il  peut  se  faire  payer  par  la  banque,  sans  être 
obligé  lui-même  de  faire  honneur  à  la  dette  de  même  nature, 
(ju'il  devait  à  la  banque  en  vertu  d'un  billet  promissoire  dont 
il  était  le  faiseur  et  le  prometteur,  et  conséquemment,  débiteur 
principal  ;  ou  l'Intimé  prétend-il  se  trouver  dans  quelqu'ex- 
ception  à  l'article  No.  1290  du  code  Napoléon,  qui  ordonne  la 
compensation  de  plein  droit  jusqu'à  concun*ence  des  quotités 
l'espectives  ?  a-t-iî  été  spolié,  volé,  dérobé  i  non  ,puisqu'il  avoue 
lui-même  avoir  remis  volontairement  son  billet  à  la  banque. 
Indépendammer>t  detout  ceci, la  ban(jue  a  le  pouvoirde  se  payer 
elle-même,  par  la  clause  de  sa  charte  qui  dit  :  "  Lii  banque 
"  pourra  charger  tout  billet  ou  lettre  de  change  possédé  par  la 
"  banque  et  fait  payable  à  la  banque,  au  compte  de  dépôt  du 
"  faiseur  ou  accepteur  de  tel  billet  ou  lettre  de  change,  à  son 
'■  échéance,  nonobstant  toute  loi,  statut  ou  coutume  à  ce  con- 
"  ti'aire."  Quelle  serait  donc  l'utilité  de  cette  clause  si  le  juge- 
ment dont  est  appel  était  confirmé  ?  Au  reste  l'usage  du  com- 
merce et  l'équité  approuveront .  fortement  la  conduite  de  la 
banque.  (1) 

BossK,  jr.,  pour  l'Intimé  :  Le  pouvoir  que  la  banque  réclame 
ne  lui  est  accordé  ni  par  le  droit  commun,  ni  par  sa  charte  : 
lo.  Par  le  droit  commun.  En  dehors  de  leur  charte,  les 
bfincjues  ne  sont  (|ue  des  associations  commerciales  n'ayant 
ni  plus  de  pouvoir,  ni  plus  de  privilèges  que  les  individus. 
Ainsi,  en  recevant  le  billet,  la  banque  devait  soit  l'escompter, 


(1)  Pothier,  Dépôt,  No.  1  ;  Usure,  No.  l.SO  ;  Obligations,  Nos.  623  et  625  ; 
Cimtriit  (le  uliange.  Nos.  184  et  185  ;  Coût,  de  Paris,  art.  115  ;  Code  civil,  art. 
I-'IIO  ;  Mf'ilin,  Qu.  de  l)t.,  vbo.  Compte  courant,  pp.  52!(,  5,10  et  531. 

I/eiulosseur  d'un  billet  donné  en  accommodation  a  le  droit  d'opposer  en 
iniiipen.siition  à  la  demande  du  porteur  de  ce  billet  toute  somme  de  deniers  que 
If  porti'ur  aurait  payi''(!  ou  duo  au  signataire  du  billet  depuis  qu'il  a  été  ))ro- 
lisli',  cl  le  salaire  de  l'otiicior  d'une  baiu[ue,  ))ayé  tous  les  trois  mois,  peut 
t'i  II!  opposé  eu  compensation  h  la  l)unque  par  Tendosseur  de  ce  billet,  (/iaiii/iie 
ih  (^iiwlti'r  vs.  Mohon,  C.  !S. ,  Montréal,  5  Janvier,  1851,  Smith,  J.  et  le  Jury, 
2  K.  .1.  U.  Q.,  p42B.) 
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soit  le  refuser,  et,  dans  ce  ilerniei-  cas,  le  remettre  tel  qu'elle 
l'avait  re(;u,  elle  ne  l'avait  eu*(jue  pour  examen,  et  l'Intimé 
n'en  avait  jairiais  peidu  la  possession.  Si  le  billet  était  escompté, 
la  bancjue  consentait  à  lui  remettre  une  valeur,  en  échange 
d'une  valeur  égale,  qui  lui  était  donnée;  la  banque  ne  devenait 
en  possession  du  billet  qu'à  la  condition  expresse  d'en  remettre 
immédiatement  la  valeur  intégrale.  (1)  2*^  La  clause  de  sa 
charte,  invoquée  par  l'Appelante,  ne  peut  avoir  ici  d'applica- 
tion, car  l'Intimé  n'avait  pas  de  compte  de  dépôt,  aussi  la 
banque  a-t-elle  voulu  traiter  comme  dépôt  le  produit  du  billet 
escompté,  ou  plutôt  de  l'escompter  que  pour  pouvoir  en  placer 
le  montant  comme  dépôt,  au  crédit  de  l'Intimé,  et  ce  contre 
son  gré  et  volonté.  La  Cour  d'Appel,  approuvant  les  raisons 
de  l'Appelante  comme  justes  et  bien  fondées,  a  infirmé  le  juge- 
ment rendu  en  Cour  Inférieure  par  un  jugement  dont  voici 
la  teneur:  '■  Considérant  que  l'Appelante  avait  droit  de  déduire 
du  produit  de  l'escompte  du  billet  dont  l'Intimé  demande  la 
remise  par  son  action,  le  montant  de  l'autre  billet  alors  dû  par 
l'Intimé  à  l'Appelante  ;  considérant,  partant,  que,  dans  le  juge- 
ment rendu  en  cette  cause,  par  la  Cour  Supérieure  siégeant  à 
Québec,  le  5  décembre  18G4,  il  y  a  erreur  ;  cette  cour  infirme, 
casse  et  annule  ledit  jugement,  et  procédant  à  rendre  le  juge- 
ment que  ladite  Cour  Supérieure  eût  dû  prononcer,  cette 
cour  déboute  l'action  de  l'Intimé,  avec  dépens  dans  les  deux 
cours.  Dimenticntc:  L'honorable  juge  en  chef.  (15  1).  T.  B.  C, 
p.  490.) 

Tessier  et  Hamel,  pour  l'Appelante. 

Bossé  et  Bossé,  pour  l'Intimé. 


John 

par  s 

tVèi'e 

et   Is 

écute 

•s'étuii 

•  l'argi 

iiviiici 

la  su( 

vivani 

IfJs  .S, 

avait  I 

versell 

actuel, 

Supéi'i 

<|Ualité 

eu  fore 

possess 

l'efusaii 

il  avait 


EXECUTEUR  TESTAMENTAIRE.— LEGATAIRE  UNIVERSEL. 

Couii  Supérieure  en  Revision,  Québec,  3  octobre  1865. 
Présents  :  Badgley,  Stuaut  et  Taschereau,  juges. 

HossACK,  Demandeur,  vs.  Young  et  al.,  Défendeurs. 

Jugé:  1"  Qu'un  créancier  qui  obtient  jugement  contre  un  légataire 
universel,  exécuteur  testamentaire  conjoint,  ne  peut  plus  tard  poursuivre 
l'autre  exécuteur  testamentaire  pour  la  même  dette,  lors  même  qu'il 
n'aurait  pas  été  payé  par  le  légataire  universel,  s'il  n'allègue  pas  l'insol- 
vabilité de  ce  dernier. 

2"  Que,  dans  l'espèce,  la  légataire  universelle  était  devenue  débitrice 
personnelle,  et  ne  pouvait,  par  conséquent,  être  forcée  de  rendre  compte. 

L'action  fut  intentée  en  Cour  Supérieure  par  un  créancier 
delà  succession  Hossack.  Le  Demandeur  alléguait  :  1^  Que 


(1)  1  Pardessus,  Droit  commercial,  n^  236 
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.John  Simpson  Hossach,  décédé  à  New-York,  avait  noimiié, 
par  son  testanient  fait  et  passé  pardevant  Prévost  et  son  con- 
tivre,  notaires,  les  Défendeurs  actuels,  John  Richard  Youn<f 
et  Isahella  Jane  Yt)un;if,  épouse  dudit  feu  Hossack,  ses  ex- 
écuttîurs  testamentaires  ;  2*^  qu'en  cette  qualité,  les  Défendeurs 
s'étaient  emparés  et  avaient  en  main  des  sommes  considérables 
d'arf,'ent  provenant  de  la  succession  ;  3"^  que  les  Défendeurs 
avaient  néf^ligé  de  faire  inventaire  et  de  payer  les  dettes  de 
la  successioii  ;  4'-'  que  John  Simpson  Hossack  était  de  son 
vivant  endetté  envers  le  Demandeur  en  une  somme  de  £5()2 
l!)s  3d  ;  5*^  que,  par  son  testament,  John  Simpson  Hossack 
avait  nommé  Isabella  Jane  Young,  son  épouse,  légataire  uni- 
verselle, et  que,  subséciuemment,  poursuivie  par  le  Demandeur 
actuel,  elle  avait  été  condamnée,  par  un  jugement  de  la  Cour 
Supérieure,  à  lui  payer  ladite  somme  de  £562  19s  3d,  en  sa 
(jualité  de  légataire  universelle,  et  (pie  ce  jugement  était  encore 
en  force  et  vigueur  ;  ()'''  que  les  Défendeurs  étaient  encore  en 
possession  des  biens  meubles  et  immeubles  de  la  succession  et 
refusaient  cependant  de  lui  payer  ladite  somme  pour  laquelle 
il  avait  obtenu  jugen>ent  ;  7'  Que  le  Demandeur  avait,  partant, 
un  droit  d'action  contre  les  Défendeurs  pour  paiement  de  la- 
diti;  somme.  Et  le  Demandeur  concluait  à  ce  que  les  Défendeurs 
fassent  condanniés  solidairement  à  lui  soumettre  un  état  de 
tous  les  biens  et  créances  laissés  par  John  Simpson  Hossack, 
et  à  payer  le  reliquat  de  compte,  si  tel  reliquat  de  compte 
existait.  Les  Défendeurs  répondirent  séparément  par  une  dé- 
fense au  fond  en  droit  et  une  exception  péremptoirc  en  droit 
perpétuelle.  La  défense  au  fond  en  droit  alléguait:  V  Que  la- 
dite Isabella  Jane  Young  était  seule  tenue  de  payer  la  dette 
réclamée  :  2*^  Que  le  Demandeur  ayant  obtenu  jugement  contre 
la  légataire  universelle,  en  possession  de  la  succession,  devait 
])i'océder  sur  ce  jugement  par  saisie-arrêt  :  S''  Que  le  Deman- 
ileur  avait  accepté  la  légataire  universelle  pour  sa  débitrice  et 
ainsi  abandonné  sa  réclamation  contre  la  succession  :  4*^  Qu'il 
n'était  pas  allégué  que  la  légataire  universelle  fût  insolvable  : 
5*^  Qu'il  n'y  avait  pas  d'action  accordée  au  créancier  pour 
forcer  son  débiteur  de  produire  un  inventaire.  Et,  par  leur 
exception,  les  Défendeurs  alléguaient  que  John  R.  Young  avait 
remis  à  la  légataire  universelle  tous  les  biens  et  effets  appar- 
tenant à  la  succession  après  en  avoir  fait  faire  un  bon  et  fidèle 
inventaire,  et  que,  depuis  ce  temps,  John  R.  Young  n'avait  eu 
rien  à  faire  avec  la  succession,  et  n'avait  reçu  aucun  de  ses 
biens,  meubles  ou  effets.  Le  jugement  suivant  fut  rendu  par 
Tascheheait,  juge  :  La  cour,  "  considérant  que  John  Simpson 
Hossack,  par  son  testament  nonmia  et  institua  pour  sa  léga- 
taire universelle  la  Défenderesse,  Isabella  Jane  Young,  son 
épouse,  et   la   nomma  aussi,   avec   l'autre  Défendeur,  John 
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Richard  Yoinig,  ses  ext^cutours  tcstnmotitaircs,  et  est  (1('c(m1('' 
lu  ou  vers  K'  27  septciubrc,  LSCiO:  Cyonsidérant  ((Uc  lus  l)(''t'('ii- 
(leurs  ont  procède'',  dès  le  1er  décembre,  \H{]{),  vu  leurs  (|Uiilit(''s 
susdites,  k  la  confection  d'un  inventaire  des  biens  de  la  succe'S- 
sion  de  Hossack,  par  acte  passé  pardevant  Prior  et  confrère, 
notaires  publics  à  Québec,  et  que,  le  li  Juin,  1H()2,  sur  pour- 
suite intentée  par  le  Demandeur  contre  Isabella  Jane  Youn^', 
on  sa  qualité  de  légataire  iniiverselle  de  Hossack,  son  époux, 
le  Demandeur  a  obtenu  juf,'ement  c«>ntre  Isabella  Jane  Voung, 
ès-qualité,  pour  la  somme  de  £502  19s  Md,  (|ui  est  la  mênu! 
somme  (|ue  celle  mentionnée  en  la  déclaration  en  cette  cause  : 
Considérant  que,  dès  le  G  juin,  1M()2,  le  Défendeur,  .Johii  Richard 
Youn}^,  comme  tel  exécuteur  testamentaire,  a  payé  à  Isabella 
Jane  Young,  comme  teUe  légataire  universelle  de  son  époux, 
la  scmnne  (le  £198  18s  9il,  comme  balance  entre  ses  mains  due 
à  la  succession,  et  que  Isabella  Jane  Young  était,  longtemps 
avant  l'institution  de  la  présente  action,  en  possession  des  biens 
de  la  succession  de  Hossack,  en  sa  qualité  susdite  :  Considérant 
que  le  jugement  obtenu  par  le  Demandeur  contre  Isabella  Jane 
Young  est  encore  en  sa  pleine  et  entière  force,  et  que  le  De- 
mandeur n'a  pas  jugé  à  propos  de  l'exécuter,  et  n'a  pas  allégué 
l'insolvabilité  de  la  succession,  ni  celle  de  Isabella  Jane  Young  : 
Considérant  que  le  Demandeur  n'a  point  allégué  ni  prouvé 
fraude  et  collusicm  entre  les  Défendeurs,  dans  le  but  de  le 
tromper  et  de  nuire  à  ses  droits  :  Considérant  qn'en  autant  le 
Demandeur  ne  pouvait  demander  de  compte  ni  à  la  Défen- 
deresse, Isabella  «Tane  Young,  qui  est  devenue  sa  débitrice  per- 
sonnelle, ni  au  Défendeur,  John  Richard  Young,  qui  ne  devait  ce 
compte  qu'àl'héritière,  savoir.à  Isabella  Jane  Young,(]ui,  comme 
légataire  universelle  avait  accepté  et  pi'is  possession  de  la  suc- 
cession ;  maintient  les  défenses  au  fond  en  droit  et  les  excep- 
tions péremptoires  en  droit  perpétuelles,  respectivement  faites 
par  les  Défendeurs,  et  renvoie  l'action  du  Demandeur."  Ce  juge- 
ment, soumis  à  la  Cour  Supérieure  siégeant  en  re vision,  fut 
confirmé  en  autant  qu'il  n'y  avait  pas  d'erreur.  (15  J).  T.  Ji. 
a,  p.  500.) 

Paukin  et  Pentland,  pour  le  Demandeur. 

Vannovous,  pour  les  Défendeurs. 
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ASHBURTON  TREATT.-JURISDIOTION. 

Sui'EUioR  CoUKT,  M()ntroal,  7tli  Jaimary,  1<S05. 
Comm  Smith,  J. 

He(iixa  w.  Rennet  h.  Youno  et  ni 

JfiM  :  Tliiit  tlie  Iiii|)orial  Stntnto  (>th  iind  7tl»  Viet.,  ch.  70,  wliioli  wufi 
siih|kmk1»h1  in  tliiscolony  by  the  tiiieeuV  proclaination  of  tlio  28th  divy 
(if  Mariili,  1800,  was  not  revivod  by  tlio  passinu  of  «ithor  of  tho  Provin- 
cial Acts.  22n(i  Vi(!.,  ch.  2!>,  antl  'Mtli  Vîc,  cli.  6,  and,  consoqnontly, 
thnt  a  judgo  of  tlie  Snpcrior  Court  ')r  Lower  Canada  bas  jurisdiction 
ovor  tlio  .sevcral  chisses  of  off'enoos  enufnerated  in  the  treaty  l)otwoon 
(iroat  Bri tain  and  thc  United  States,  commonly  Icnown  as  the  "  Aali- 
biirton  Treaty." 

This  was  a  motion  by  the  prisoner.s,  vvho  Avere  arrcsted 
undcr  a  wari'ant  issued  nnder  the  provisions  of  the  Aslilair- 
ton  Treaty  l>y  thc  Hon.  Mr.  Justice  Smith,  onc  of  thc  judj^cs 
of  this  court,  charging  theni  with  having  conimittcd  a  roh- 
hcry  on  the  ]9th  of  October  last,  on  the  person  of  Samuel 
Ih'i.'ck,  in  the  town  of  St.  Albans,  in  tlie  State  of  Vermont, 
one  of  the  United  St:tcs  of  America,  and  within  the  jurisdic- 
tion  of  the  United  States,  chiiming  to  he  i-eleased  from  custo- 
dy  on  the  ground  that  tlie  judge  had  no  jurisdictiou  in  the 
prcniises. 

Keuu  (for  thc  prisoners)  said  :  This  question  wasone  which 
affected  the  jurisdiction  of  the  court,  as  to  the  matter  of  ex- 
tfadition.  The  constitution  of  the  Province  of  Canada  organ- 
izi'H  the  country  into  a  corporation,  (a  corporation,  it  is  true, 
of  e.xtensive  powers,)  nevertheless  the  power  is  limited  and 
dctined  l>y  the  clauses  and  sections  to  be  met  with  in  thc 
Union  Act.  The  same  conséquences  follow  the  acts  of  this  pro- 
vince supposing  that  the  legislatui'e  exceeds  the  powers  of 
tlie  Act  of  Incorporation,  as  would  follow  ail  by-laws  passed 
liy  a  corporation  erected  as  such  by  the  législature  of  the 
country.  The  législature  of  Canada  exceeded  its  power  when 
it  went  beyond  the  limits  a  ssigned  to  it  by  the  Act  of  Union, 
which  gave  it  authority  to  pass  laws  for  the  peace,  welfare, 
and  good  government  of  the  province.  But  it  was  a  stipula- 
tion that  no  act  should  be  passed  by  our  législature  which 
was  répugnant  to  the  provisions  of  any  Impérial  Act.  There 
were  certain  subjocts  that  did  not  corne  within  the  power  of 
the  Province  of  Canada,  and  there  were  certain  statutes  of 
Oreat  Britain  and  Ireland  which  wei"e  declared  to  extend  to 
the  provinces  and  colonies,  such  as  Navigation  Acts,  Acts  of 
Revenue  and  of  Shipping,  although  the  colonies  were  not 
iianied  therein.  Another  power  not  delega-ted  to  the  colonies 
was  that  of  legislating  on  treaties,  this  bcing  reserved  to  the 
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impérial  luithoritios.  No  colouy  hidon^iti^jf  to  tlu;  Hiitisli  Km- 
piro  liad  power  to  nuiko  treaties  or  to  dccliiro  vvar,  coiisc- 
c|U(!ritly,  a  colony  luid  iio  right  whatevcr  to  Icj^isliitt' 7(/f«/*/ 
tlu  interprétation  of  tlu'Hi;  treatioH,  or  tlic  nianncr  in  wiiicli 
they  ought  to  be  carried  into  eH'ect.  Kxtrailition  for  criiiiinal 
offences  could  not  be  denianded  by  (Jreat  Hiitain  or  France 
in  Europe,  or  by  the  United  States  tm  tliis  continent,  unlcsH  it 
were  specially  provided  t'or  by  treaty.  On  this  point  he  would 
refi  r  to  Lawrence,  on  Wlieaton's  International  T^aw,  pajjes 
233-4.  Great  Britain  and  the  United  States  entered  into  a 
treaty  in  1842,  generally  known  as  the  Ashburton  Treaty,  by 
which  extradition  was  allowed  in  certain  cases.  It  vvas  there 
provided  that  tlie  différent  lejfislatures  of  (ireat  Hritiiin  and 
the  United  States  shoulil  vest  in  tlieir  judges  and  niaj>istrates 
jurisdiction  ovor  offences  cominiited  in  foreign  countries,  ho 
as  to  allow,  as  i'ar  as  we  were  concerned,  che  extradition  «)t 
the  offender,  on  the  issue  of  the  warrant  of  tlie  (lovernor 
General,  but  the  treaty  between  two  such  powers  as  the 
United  States  ind  England  was  not  of  itself  executive,  and  it 
required,  especially  in  a  constitutional  nionarch_>  likeGreut 
Britain,  that  it  should  be  subinitted  to  the  législature,  to  be 
niade  law,  and  in  order  that  justices  of  the  peace  and  judges 
should  be  invest*'d  witli  tlie  neccssary  jurisdiction  to  cariy 
the  law  into  effect.  No  jurisdiction  was  invested  in  justices  of 
the  peace  or  in  judges  by  connnon  law,  or  by  statute,  in  the 
normal  condition  of  the  country.  The  jurisdiction  of  judges 
and  législatures  was  confined  entirely  to  offences  committcd 
within  the  légal  liniits  of  the  country,  and  it  was  a  principh^ 
of  international  law  well  understood  that,  in  no  country 
whattîVer,  was  there  any  right  to  interfère  for  the  punish- 
nient  of  crime  committed  outside  of  its  boundaries,  unless, 
under  the  tenus  of  such  a  treaty  as  exists  between  Great  Bi'i- 
tain  and  the  United  States.  This  was  provided  for  by  the 
législature  of  Great  Britain  in  tlie  6th  nrul  7th  Vie,  ch.  70, 
which  was  an  act  for  giving  effect  to  the  treaty  in  question. 
Through  that  act  pi'ovision  was  made  that  it  should  not  be 
lawful  for  any  judge,  or  any  magistrate  to  issus  lus  warrant 
for  the  arrest  of  any  offender  accused  of  foreign  crime,  unless, 
in  the  fîi'st  instance,  that  a  warrant  had  issued,  if  the  offender 
were  in  England,  signed  by  the  Secretary  of  State,  and,  if  in 
a  British  Colony,  by  the  Governor,  requiring  ail  judges  and 
magistrates  to  assist  in  apprehending  the  offender.  Conse- 
quently,  under  the  Impérial  Act,  no  doubt  could  be  enter- 
tained  that  jurisdiction  was  alone  vested  on  the  issue  of  the 
Governor  Gênerais  warrant,  as  mentioned  in  the  said  act.  By 
the  5th  section  of  that  act,  provision  was  made  that,  if  any 
by-law  or  ordinance  thereafter  to  be  made  in  any  of  Her  Ma- 
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jcsty's  possessions  iiliroiul,  provision  sliould  Im'  niiidc  for  earry- 
ini^f  into  offoct  tlif  tn-iity,  it  nii^ht  secni  incct  to  Mer  Miijosty 
to  suspend  tlie  opération  ot'  thc  Impérial  Act  vvithin  tlie  liniits 
(if  the  province,  so  l(»n^  an  sucli  speeitîed  «'nactinent  sliould 
(■ontiiiu<>  in  force  an<l  no  lonj^er.  Tliat  tiftli  clause  of  the  Sta- 
tute  conferred  on  the  colonies  tiie  power  to  pass  an  act  to 
carry  into  (^ft'ect  the  provisions  of  the  treaty  in  ipiestion.  In 
Ih4î>,  Lafontaine  and  Maldwin,  bein^  attorneys-^eneral,  and 
DrunnnotuI,  solicitor-j^feneral,  an  Act  was  introduced  into  the 
Canadian  l'arliainent,  founded  on  the  5th  clause  of  the  Impé- 
rial Statute,  l>y  which  pntvision  was  inade  to  carry  into  com- 
plète effect  the  provisions  of  the  treaty  in  ipiestion.  Tliat  Act 
vested  in  officers  nanjed  in  the  treaty,  the  powers,  on  corn- 
plaint  hein^'  made  before  them  on  oath,  to  issue  their  war- 
rants for  the  appréhension  of  offenders  ,,  \<o  had  conimitted 
crimes  in  th<>  United  States.  It  re-enactetl  certain  clauses  of 
the  Impérial  Act  ;  but  the  only  clause  which  dero^ated  from 
the  Impérial  Statute  was  the  tirst  clause,  by  which  the  neces- 
sity  of  obtainin^  from  the  (Jovernor  Cieneral  liis  warrant  to  a 
justice  of  the  peace  was  abolishcd,  and  the  right  was  given  to 
any  person  to  corne  before  a  justice  and,  upon  oath,  obtain  a 
warrant  for  the  arrest  of  an  otTender  and  juriadiction  was 
vested  either  in  the  judges  of  the  Superior  Ct)urt  or  in  the 
nia^istrates  of  thia  province.  Soon  aftcr,  an  order  ih  eouncil 
from  Her  Majesty  was  made,  in  which,  in  view  of  the  pa.ssinj^ 
of  the  statute  in  cpiestion  by  our  provincial  lejçislature,  in 
view  of  the  fact  that  complète  provision  was  made  for  carry- 
infî  out  the  treaty,  Her  Majesty  suspended  the  ojieration  of 
the  Impérial  Act.  Ojnsequently,  this  law  of  tin  Impérial  Par- 
liainent,  under  and  by  virtue  of  the  permissiijn  <:fi'anted  in 
tlie  5th  section,  was  temporarily  nspealed  qiuuid  Canada, 
during  the  time  that  the  12th  Vie,  ch.  19,  should  be  in  force 
and  no  longer.  Things  continued  in  this  way  till  the  consoli- 
dation of  the  Statutes  of  Canada  when,  under  thi*  act  consoli- 
datin<>'  thèse  statutes,  the  12th  Vict,  ch.  lî)  was  i-epealed.  It 
is  true  the  greater  number  of  its  enactments  were  retained  in 
one  of  thc  statutes  contained  in  the  Consolidated  Statutes  ; 
still,  it  is  true  that  the  12th  Vie,  ch.  19,  ceased  to  exist  and 
tliat  another  statute  took  its  place  The  proclamation  of  the 
(Jovernor  General  embodying  the  Queen's  order  in  council, 
snspending  the  Impérial  Act  was  {lublished  in  tlie  Canada 
(iazette  of  1850,  page  M295.  He  now  came  to  the  statute 
under  which  it  is  pi-etended  that  the  présent  proceedings  were 
iiiautrurated.  He  had  seen  it  seriously  advanced,  in  a  communi- 
ention  to  one  of  the  city  papers,  signed  by  one  of  the  learned 
C'iunsel  for  the  Crown,  that  the  12th  Vie,  ch.  19,  still  exists; 
that,  by  the  fact  that  the  whole  of  the  clauses  in  that  statute 
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wore  not  repealed  in  that  24th  Vie,  ch.  6,  the  Impérial  Statiito 
\h  still  suspended.  There  could  he  no  more  unfounded  preten- 
sion.  He  niaintained  that  the  order  of  Her  Majesty  in  Council 
suspending  the  Impérial  Act,  had  ceased  to  hâve  any  effect, 
and  that  being  no  longer  in  force  the  Impérial  Act  had 
resumed  its  opération.  There  was  nothing  to  prove  the  order 
in  council,  and  the  Court  could  not  take  judicial  notice  of  it. 
If  tliere  were  an  order  in  council  suspending  the  Impérial  Act, 
why  was  it  not  puljlishod  and  proved  ?  If  it  be  pretended  that 
without  publication,  the  order  in  council  had  the  effect  of 
suspending  the  Impérial  Act,  it  was  incumbent  on  the  counsel 
for  the  prosecution  to  produce  the  certified  copy  of  that  order. 
He  liad  undoubted  authority  for  saying  that,  if  Judge  Short, 
in  the  récent  case  of  extradition,  had  not  been  taken  by  sur- 
prise, this  order  of  che  Privy  Council  being  fiashed  before  his 
eyes  as  an  authentic  document,  the  case  presented  to  him 
would  hnve  been  decided  in  the  same  way  as  Judge  Coursol 
decided.  He  said  this  in  order  that  justice  might  be  rendered 
to  the  judge  who,  on  the  13th  December  last,  pronounced  his 
décision,  a  décision  founded  on  law  and  erjuity,  and  for  which 
he  had  been  maligned  right  and  left  in  the  public  prints  of 
the  country.  The  Impérial  Statute,  6th  and  7th  Vie.,  ch.  7C, 
is  now  in  force  in  the  Province  of  Canada  at  the  présent 
ujoment.  The  provisions  of  that  stitute  not  having  been  fol- 
lowed  out,  and  no  warrant  from  the  Governor  General  having 
been  issued  to  vest  jurisdiction  in  this  Court,  or  any  other 
court  in  the  land,  his  honor  had  no  jurisdiction  whatever  to 
issue  the  warrant  upon  which  thèse  mon  were  arrested. 

Bethcne,  Q.  C,  (acting  on  behalf  of  theU,  S.  Government) 
said  the  point  raised  by  Mr.  Kerr,  as  to  our  législature  not 
possessing  in  its<^lf,  independent  of  the  Itnperial  Parliament, 
full  auth'  '-ity  to  deal  with  this  matter,  touched  the  wholc 
question.  If  he  could  show  that  our  législature  had  full  power 
to  legislate  upon  tliis  subject  irrespective  of  any  treaty  or 
impérial  statute  bearing  on  the  point,  the  whole  fabric  or  Mr. 
Ker:'s  argument  would  fall  to  the  ground.  He  had  referred 
to  the  Union  Act  as  demonstrating  the  power  of  our  legis- 
latui-e,  which  he  had  thought  proper  to  designate  a  mère 
corporation.  The  wording  of  the  act  was  this:  "That  this 
législature  shall  hâve  power  to  ujake  laws  for  the  peace, 
"  welfare,  an<l  good  government  of  the  Province  of  Canada." 
This  lias  the  largest  possible  form  of  expression  on  the  subject. 
Were  we  then  to  be  told  that  our  législature  undertaking  to 
regulate  »is  to  what  classes  of  criminals  should  remain  hère 
nr  l»e  sent  to  nny  pince  whonce  thoy  came,  waa  exceeding  its 
]M)weis  ?  It  was  an  absui'd  proposition.  To  show  this  power 
was  inhérent  in  our  législature,  he  would  refer  to  what  the 


DE  LA  PROVINCE   DE  QUÉBEC. 


139 


legislatuTv,  of  Upper  Canada  did,  beforo  thc  union,  on  this 
.suitject,  and  would  cite  froni  the  Revised  Statutes  of  Upper 
Crtnada,  p.  592.  But,  tiist,  tlie  question  of  extradition  had 
nottiing  to  do  with  treaties.  A  treaty  was  a  tnutual  compact 
between  two  nations,  and,  of  course,  required  the  interposition 
of  the  Crown,  and  the  Crown  alone.  But,  in  a  mère  question 
of  extradition,  the  lefjfislature  of  this  province  was  suprême. 
Well,  in  1838,  the  legishiture  of  Upper  Canada,  long  before 
liny  treaty,  legislated  upon  this  subject,  and  in  a  broader 
sen.se  than  that  of  the  treaty.  The  act  set  forth  that,  wheretis, 
it  was  expédient  to  provide  by  hiw  for  the  apprehending  and 
delivering  up  of  félons  and  nialefactors  who,  having  com- 
niitted  crimes  in  foreign  countries,  hâve  sought,  or'may, 
hereafter,  seek  an  «isylum  in  this  province,  it  was  enacted  not 
only  that  pensons  committing  such  crimes  as  niurder  and 
robbery,  arson,  &c.,  might  be  given  up,  but  those  guilty  of 
"  htrcen}'  or  other  crimes."  Were  we  to  be  told  this  was  an 
unconstitutTona!  act,  \ii  act  in  force  ever  since  1833  ?  It 
stands  on  our  statuuc^  ratitied  by  the  Crown  and  recognized 
as  law.  In  Lawrence's  Wheaton,on  International  Law.p.  241, 
it  is  recorded  that  it  was  stated  by  the  British  Minister,  at 
the  time  of  the  signature  of  the  treaty  of  1842,  that  the  Ren- 
dition  Treaty  could  hâve  no  efFect  in  the  British  «lominions 
in  Europe,  till  provisions  were  passed  to  give  it  effect;  but 
that,  in  Canada,  the  treaty  could  hâve  immédiate  efïect, 
because,  in  Upper  Canada,  there  existed  a  provision  of  law 
touching  this  very  question.  Lord  Ashburton  apologized  to 
Mr.  Webster  for  the  time  that  must  elapse  before  the  treaty 
between  Great  Britain  and  the  United  States  could  go  into 
efïect  as  regards  other  portions  of  the  British  empire,  adding 
that,  in  Canada,  it  could  hâve  innnediate  effect,  as  the  Gover- 
nor  General  had  sufficient  authority,  under  the  local  législa- 
tion ;  "  and  that  the  convention  would  be  acted  upon  as  soon 
"  as  its  ratification  can  be  known."  We  had  the  wording  of 
the  old  Québec  Act  giving  the  législature  of  Upper  Canada 
the  most  ample  power  to  "  legi-slate  on  every  subject  affecting 
"  the  peace,  welfare,  and  good  governnient  of  the  provitice." 
We  had  that  législature  passing  its  statutes  in  accordancc- 
with  that  power.  We  had  that  statute  recognized  by  Great 
Britain  through  its  ambassador  negotiating  that  treaty.  Now 
the  Impérial  Act  respecting  this  treaty  afForded  a  confirma- 
tion of  this  view.  That  Act,  in  referring  to  our  power  on  this 
subject  did  not  refer  to  any  power  as  being  thereby  given  us, 
liut  to  a  power  already  existiug  at  the  passing  of  the  said 
Iiiqieiial  Act.  The  wording  of  that  Act  took  it  for  granted 
tliat  such  a  power  really  existed  with  us,  and  it  provided 
tliiit  it  .should  be  compétent  to  Hcr  Majesty  to  suspend  the 
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Impérial  Act,  not  tliat  it  shoulil  be  obligatory  upon  her  to  do 
so.  It  must  be  borne  in  mind  that  the  Crown  was  under 
trcaty  obligations  with  another  nation,  and  tliat  it  was  neces- 
sary  for  tlie  Crown,  in  good  t'aith,  to  take  care  that  ail  our 
obligations  were  carried  out  faitht'ully.  If  the  législature  of 
this  colony  did  not  legislate  sufficiently  in  the  matter,  the 
Impérial  Parliament  could  always  step  in  and  supply  ail 
deficiency  so  as  to  answer  fully  the  purposes  of  the  treaty. 
Therefore,  the  Impérial  Législature  very  properly  reserved  to 
itself  the  right  to  see  the  colonial  enactment  before  it  woultl 
suspend  its  own  enactment.  But  there  was  nothing  illégal  or 
improper  in  the  Provinpial  and  Impérial  en>ictments  going  on 
together  ;  on  the  contrary,  they  conteraplated  such  a  state  of 
things.  We  passed  an  act  in  1849,  but  it  did  not  require  any 
sanction  froin  Her  Majesty  in  order  to  inake  it  law.  As  the 
act  created  a  machinery  of  our  own,  for  the  sake  of  conve- 
nience,  our  législature  lef  t  it  to  Her  Majesty  to  indicate  a  day 
upon  which  this  Act  should  corne  into  force,  in  order  that,  if 
she  thought  propor  to  suspend  the  opération  of  the  Impérial 
Statute,  there  should  be  no  confusion,  and  that  we  should 
always,  or  in  the  meantime,  hâve  some  law  in  opération.  But 
what  was  the  language  of  Her  Majesty,  as  appeared  by  the 
Canada  Gazette  ?  "  By  virtue  of  the  authority  vested  in  me  by 
"  the  Provincial  Act,"  the  Act  of  1849  passed  by  our  législa- 
ture. This  was  not  surely  the  authority  of  a  mère  corporation. 
Ko  nuich  for  the  objection  that  the  Provincial  Législature  had 
no  power  to  legislate  upon  the  subject.  It  would  thus  be  seeu 
that  it  had  such  power  ;  and  if  we  had  the  power  to  enact,  we 
had  the  power  to  go  further,  and  amend  or  repeal  in  toto. 
Her  Majesty 's  power  of  suspension  existed  as  long  only  as 
our  statute  existed.  As  to  the  argument  that  the  Impérial  Act 
revived  on  the  repeal  of  the  statute  of  1849,  the  clause  Mr. 
Kerr  relied  on  was  the  5th  of  the  Act,  respecting  the  Convsoli- 
dated  Statutes  of  Canada,  22nd  Vie,  ch.  29.  The  clause  pro- 
vided  that,  on  and  after  such  day  as  that  on  which  the  Pro- 
vincial Act  should  come  into  force  and  effect,  by  direction  of 
the  Consolidated  Statutes  of  Canada,  etc.,  ail  the  enactments 
and  parts  of  enactments  mentioned  in  a  certain  scheduh- 
should  stand  and  be  repealed,  "  save  only  as  hereinafter  pro- 
''  vided."  Now,as  to  the  argument  that  because  the  12th  Vie, 
ch.  19,  was  embodied  in  that  schedule  that  it  was  therefore 
repealed,  and  that  when  the  act  12th  Vie.  was  embodied  in 
the  Consolidated  Statutes  a  new  statute  was  created,  it  is  to 
be  noted,  in  connection  with  the  words  "  save  only  as  herein- 
after provided,"  that  the  8th  .section  of  the  Consolidated  Sta- 
tutes enacted  that  said  Consolidated  Statutes  should  not  be 
held  to  operate  as  a  new  law,  "  but  as  a  consolidation,  and  a.s 
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"  (leclaratory  of  tho  lavvs  contaiiied  in  the  acts  so  repealed, 
"  and  for  which  the  Consolidated  Acts  were  substituted."  It 
was  also  argued  by  lus  learned  adversary  that,  by  anotlier 
act,  tliat  of  18(51,  there  was  a  partial  repeal  of  the  statute  of 
1.S49,  and  that,  consequently,  the  Impérial  statute  revived, 
H  or  Majesty  had  no  power  to  do  anything  more  than  deal 
vvith  the  whole  act.  She  had  declared  that  the  Impérial  Act 
would  be  suspended  as  long  as  the  Provincial  Act  continued 
in  force  and  no  longer.  But  was  it  to  be  argued  that  when 
an  act  was  amended  by  the  législature  it  was  consequently 
repealed  ?  The  Act  of  1849  still  exists,  on  our  Statute  Book, 
as  amended,  but  amended  in  a  very  small  particular.  Upon 
the  question  as  to  the  jurisdiction  of  our  Courts,  it  was 
îuiiended  in  only  one  particular  as  to  the  powers  of  justices  of 
the  peace  in  the  matter.  In  the  statute  of  1861,  we  had  merely 
api)roached  nearer  to  the  Impérial  Act,  restricting  the  power 
given  under  that  law,  by  taking  it  away  froni  mère  justices 
of  the  peace,  and  giving  it  in  lieu  to  judges  of  sessions  and 
stipendiary  magistrates.  ïhere  could  be  no  revival  of  the  Im- 
périal Act  unless  the  whole  act  of  1849  had  been  repealed  by 
us,  which  had  not  taken  place,  it  being  still  in  the  Statute 
Book  and  but  slightly  amended.  In  référence  to  the  argument 
that  our  law  was  powerless  wauting  the  assent,  or  proclama- 
tion of  Her  Majesty  giving  such  a  sanction,  he  contended  we 
re(|uired  no  spécial  aid  or  order  in  Council  to  be  proclaimed 
in  the  Gazette  to  give  the  statute  life.  Our  législature  in  the 
Act  of  1849  merely  gave  the  Queen  power  to  iix  a  day  on 
which  our  Act  should  come  into  force,  so  that  there  might  be 
no  clashing  of  the  two  Acts,  but  in  the  Statute  of  1861  no 
rwjuirement  of  the  kind  was  introduced.  Was  it  to  be  said 
that,  when  the  législature  had  power  to  enact,  it  had  no  power 
to  amend  or  repeal  laws  ?  Our  Act  of  1861  did  not  require  any 
confirmation  at  Her  Majesty's  hands.  She  had  power  to 
réserve  it,  but  did  not  do  so.  The  only  other  power  she  had 
ils  regards  that  act,  was  to  disallow  it  ;  but,  instead  of  doing 
so,  Her  Majesty,  treating  it  as  an  ordinary  act  by  an  order 
uiiule  in  Her  Privy  Council,  declared  thut  she  left  it  to  its 
opération.  He  denied  His  Honor  had  any  power  to  question 
the  constitutionality  of  the  act,  under  which  he  was  .sitting  in 
tliis  case.  The  law  was  in  the  Statute  Book,  and  the  judge 
had  no  power  to  say  the  Législature  of  Canada  had  no  right 
to  pass  a  law  on  this  subject.  Our  législature  had  the  most 
complète  power  and  control  over  this  question,  and  required 
no  treaty  even  in  the  first  instance.  It  was,  then,  out  of  the 
Courts  power  to  set  aside  an  act  of  Parliament  which  gave  it 
jurisdiction  in  this  mattei*.  It  could  not  be  maintained  that 
even  if  the  Impérial  Act  had  revived,  the  two  could  not  exist 
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and  operate  together.  Even  if  the  Impérial  Statute  lias  reviv- 
ed,  enacting  that  the  Governor  (îeneral  might  sign  a  warrant 
of  arrest  in  sueh  a  case  as  this,  was  it  to  be  understoorl  that 
no  other  officiai  could  do  anything  towards  securing  the  arrest 
of  accused  parties  in  such  a  niatter  ?  He  concluded  by  repeat- 
ing  that  Her  Majesty  had  nierely  been  enipowered  to  suspend 
the  Impérial  Act  if  she  saw  fit  to  do  so,  and  that  the  only 
ettect  of  her  not  doing  so  would  hâve  been  to  allow  the  Impé- 
rial and  Provincial  enactments  to  work  together. 

Johnson,  Q.C,  (as  representing  the  Crown)  said  that  his  ins- 
tructions from  the  govei*nment  were  to  take  part  in  the  case, 
that  part  which  an  English  Crown  officer  could  legally  take 
part  in  proceedings  of  this  description,  that  was  to  say,  to 
watch  the  case,  and  maintain,  if  need  be,  the  jurisdiction  and 
authority  of  the  court.  But  the  jurisdiction  of  the  court  had 
been  very  ably  and  eloquently  maintained  by  his  learned 
triend  Mr.  Bethune.  He  did  not  know  that  any  argument  of 
M.  Kerr's  had  been  lei't  unanswered  by  M.  Bethune. 

Per  Curiam  :  The  examination  of  the  witnesses  in  the  case 
of  the  robbeiy  of  Brett,  having  been  concluded,  Mr.  Kerr,  on 
behalf  of  the  prisoner,  raised  a  preliminary  objection,  on  the 
allégation  of  the  total  absence  of  jurisdiction  on  the  part  of 
the  examining  judge,  on  the  ground  that  the  arrest  of  the 
prisoner  was  illégal,  the  warrant  of  arrest  not  having  been  pre- 
ceeded  by  a  warrant  under  the  hand  and  seal  of  the  Governor 
General,  signifying  that  a  réquisition  had  been  made  l:)y  the 
authority  of  the  Uijited  States  for  the  delivery  of  the  oflender. 
That  my  warrant  having  been  issued  without  such  authority, 
it  was  altogether  illégal,  nuU  and  void,  and  that  the  prisoner 
was  intitled  to  his  discharge.  The  argument  was,  that  there 
was  no  law  in  force  in  this  Province,  under  which  such  war- 
rant could  legally  issue,  except  the  Impérial  Statute  (jth  and 
7th  Victoria,  chapter  7(),  and  that  such  law  iujperatively 
reciuired  the  authority  of  the  Governor  General,  before  such 
arrest  could  be  made,  and  that  without  such  authority  the 
warrant  of  arrest  was  altogether  illégal.  In  support  of  this 
argument,  the  Counsel  for  the  prisoner  stated  several  propo- 
sitions. Ist.  That  the  arreet  and  delivering  up  of  persons 
jiccused  of  crimes  was  entirely  within  the  scope  of  Impérial 
authority,  and  beyond  the  jurisdiction  of  a  Colonial  Executive. 
2nd.  That  there  was  no  provision  by  Common  Law,  or  by  the 
Coniity  of  nations  to  eft'ect  this  object.  3rd.  That  this  niatter 
is  regulated  entirely  V)y  treaty,  between  independent  nations, 
and  that  tho  only  tr<'aty  which  regulated  this  anbjcct  between 
CJreat  Britaiu  and  the  United  Statt\s  of  America,  is  the 
Ashburton  Treaty.  Let  us  assume  then  for  the  sake  of  argu- 
ment,  that    the    threo    propositions  alx)vo  stated  are  true, 
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îind  that  the  provisions  of  the  Ashburton  treaty  can 
alone  settle  and  détermine  the  rights  of  both  nations, 
on  the  subject,  and  that  the  starting  point  in  the  settle^ 
ment  of  the  question  is  that  Treaty.  The  Ashburton  Treaty 
was  finally  settled  by  the  two  Governments  on  the  30th 
day  of  October,  1842,  by  the  exchange  of  ratifications  at 
London.  By  the  tenth  article  of  this  Treaty,  it  was  agreed, 
"  That  Her  Majesty  and  the  said  United  States  sliould  upon 
"  imitual  réquisitions  by  them  or  their  ministers,  officers,  or 
"  authorities,  respectively  made,  deliver  up  to  justice  ail  per- 
"  sons  who  being  charged  with  the  crimeof  murder,  orassault 
"  with  intent  to  commit  nmrder  or  piracy,  or  arson,  or  robbery, 
"  or  forgery,  or  the  utterance  of  forged  paper,  connnitted 
"  within  the  iurisdicti(m  of  either  of  the  high  conti*acting  par- 
"  ties  should  seek  an  asylum  or  should  be  found  within  the 
"  territory  of  the  other."  Provided  that  this  should  only  be 
donc  upon  such  évidence  of  cr  iniinality,  as,  according  to  the 
laws  of  the  place  where  the  fugitive,  or  person  so  charged 
should  be  found,  would  Justify  his  appréhension  and  commit- 
nient  for  trial,  if  the  crime  or  ofFence  had  been  there  com- 
mitted.  And  that  the  respective  judges  and  other  magistrates 
of  the  two  Governments  should  hâve  power,  jurisdiction  and 
authority,  upon  complaint  made  under  oath,  to  issue  a  warrant 
for  the  appréhension  of  the  fugitive  or  person  so  charged,  so 
that  he  might  be  brought  before  such  judges  or  other  magis- 
trates respectively,  U)  the  end  that  the  évidence  of  criminality, 
might  be  heard  and  considered,  and  that  if  on  such  hearing 
tlic  évidence  should  be  deemed  suflScient  to  sustain  the  charge, 
it  should  be  the  duty  of  the  examining  judge  or  magistrate  to 
certify  the  same,  &c.  An  act  was  afterwards  passed  in  the 
Impérial  Parliament  to  give  effect  to  the  Treatj'  in  the  (jth 
aiid  7th  years  of  her  Majesty's  reign,  and  by  one  of  the 
clauses  of  that  Act,  it  was  provided,  "  That  before  the  arrest 
"  of  any  such  offender,  a  warrant  shall  issue  under  the  hand 
"  aiid  seal  of  the  Governor  General,  or  person  administering 
"  the  government  to  signify  that  such  an  application  ha<l 
"  been  made  by  the  United  States  for  the  deîivery  of  such 
"  oft'ender,  and  to  require  ail  justices  of  the  peace  and  other 
"  magistrates  and  officers  of  justice  to  govern  themselves  ac- 
"  cordingly."  By  the  fifth  section  of  the  said  Impérial  Act,  it 
is  provideti  that  if,  by  any  law  or  ordinance  to  be  thereafter 
mado  the  local  législature  of  any  British  colony  or  pos.session 
alii'oad,  provision  shall  be  made  for  carrying  iuto  complète 
t'tUct  within  such  colony  or  pos.s(>ssion  the  objects  of  the  said 
Act  (tliat  is)  for  givingetiect  to  a  Treaty  between  Her  Majesty 
aiul  the  United  States  of  America  for  the  appréhension  of 
ccitaiu  otfenders,  by  the  substitution  of  some  other euactucnt 
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in  lieu  thereof,  then  Her  Majesty  may,  with  the  advice  of 
tler  Privy  Conncil  (if  to  Her  Majesty  in  Council  it  scenis 
...cet)  suspend  within  any  such  colony  or  possession  the 
opération  of  the  said  Act  of  the  Impérial  Parlianient  so  long 
as  such  substituted  enactment  continues  in  force  therein  and 
no  longer.  Under  the  authority  of  the  tifth  section  of  this  Act 
the  Parlianient  of  Canada  pjissed  an  Act  intituled  "  An  Act 
"  respecting  the  Treaty  between  Her  Majesty  and  the  United 
"  States  of  America  for  the  appréhension  and  surrender  of 
"  certain  offenders,"  being  the  12th  Victoria,  chapter  19. 
By  tliis  Act  it  was  stated  in  the  preamble,  "  that  the  pro- 
"  visions  of  the  Impérial  Statute  were  found  to  be  inconve- 
"  nient  in  this  Province  in  practice  particularly  in  that  .part 
"  which  requii'ed  the  authority  of  the  Governor  General  before 
"  any  arrest  of  a  criminal  could  be  made  ;  and  whereas,  by 
"  the  tifth  section  of  this  Impérial  Act,  it  is  enacted  that  if  by 
"  any  law  or  ordinance,  to  be  thereafter  made  by  the  local 
"  Législature  of  any  British  colony  or  possession,  provision 
"  shall  be  made  forcarrying  into  complète  etfect  the  objectsof 
"  the  said  Act,  by  the  substitution  of  some  other  enactment 
"  in  lieu  thereof,  Her  Majesty  might  with  the  consent  of  Her 
"  Privy  Council  if  to  Her  Majesty  in  Council  it  seems  meet, 
"  suspend  the  opération  of  the  Impérial  Statute  so  long  as 
"  such  substituted  enactment  continues  in  force  and  no  lon- 
"  ger  "  ;  and  then  follows  the  enactment  of  the  bill  doing  away 
with  the  necessity  of  the  Governor  General's  warrant.  By  tht; 
tifth  clause  of  the  said  Act,  it  was  providedthat  the  Act  12tii 
Victoria,  chapter  16th,  shall  corne  into  force  upon  the  day  to 
be  appointed  for  that  purpose  in  any  proclamation  to  be 
issued  by  the  Governor  General,  or  person  administering  the 
Government  of  the  province,  for  the  purpose  of  promul- 
gating  any  order  of  Her  Majesty,  with  the  advice  of  Her 
Privy  Council  suspending  the  opération  of  the  Impérial 
Act  hereinbefore  cited,  with  this  Province,  and  not  before  ; 
and  this  act  shall  continue  in  force  during  the  continuation  of 
the  lOth  article  of  the  Province,  and  no  longer.  This  procla- 
mation was  madeby  the  Governor  General  on  the  28th  Mardi, 
1850,  and  was  published  in  the  Canada  Gazette  at  that  time. 
The  order  in  council  requircvi  by  the  fifth  clause  of  the  Gtii 
and  7th  Victoria  Impérial  Act  was  passed,  f-nd  the  opération 
and  authority  of  the  Impérial  Statute  6th  and  7th  Victoria  was 
therefoi'e  suspended  within  the  limits  of  this  province,  and  the 
12th  Victoria,  chapter  19th,  became  the  law  of  the  province. 
The  efFect,  therefore,  of  the  passing  of  the  12th  Victoria,  chapter 
19,  was  to  carry  out  more  completely  the  stipulations  of  tho 
treaty.  By  the  lOth  article  of  that  treaty,  jurisdiction  was 
given  to  the  judges  and  magistrates  mentioned  in  the  treaty. 
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Hy  the  Impérial  Act  (Jtli  and  7th  Victoria,  it  was  enacted  that, 
het'ore  thèse  judgos  or  magistrates  could  «et  under  the  treaty, 
iiu  authority  i'r(jin  the  Governor  General  was  necessary  ;  so 
far  HH  this  is  concerned  it  was  a  departure  froin  the  stipulation 
of  the  lOth  article.  Suppose  the  6th  and  7th  Impérial  Statute 
had  enacted  that  the  warrant  by  a  judge  or  niagistrate  could 
not  be  enforeed,  except,  a  previous  warrant  had  been  issued 
un<ler  the  hand  and  seal  of  tho  principal  sccretary  of  state, 
surely  it  would  not  be  contended  that  such  an  enactment  would 
not  hâve  been  contrary  to  the  provisions  of  the  treaty,  and 
tliat  it  would  hâve  frustrated  the  very  object  of  the  treaty  so 
far  as  this  country  is  concerned  ;  what  possible  différence  can 
it  inake  that  the  name  of  the  Governor  General  is  substituted 
for  that  of  the  secretary  of  state,  so  far  as  mère  convenience 
is  concerned,  the  Govcu'uor  General  who  résides  at  the  distance 
uf  one  thousand  miles  from  the  Western  extremity  of  the 
province,  and  the  secretary  of  state,  who  résides  in  England 
aie  in  a  similar  position,  and  the  preamble  of  the  12th  Victoria, 
cliapter  19,  déclares  that  the  provisions  of  the  Impérial  Statute 
had  been  found  inconvénient  in  practice  in  the  countiy  and 
that  it  is  necessary  to  change  them.  This  act,  so  reasonable  in 
tliat  pai'ticular,  was  passed  without  objection,  and  it  was  not 
even  a  reserve  act.  It  was  pas.sed  by  the  concurrent  action  of 
the  three  branches  of  the  Législature  of  Canada,  and  became 
complète,  so  soon  as  the  royal  assent  through  the  Governor 
General  had  been  ('iven.  But  the  time  of  this  act  to  come  into 
force  was  left  to  the  Governor  General  to  proclaim,  so  soon  as 
the  Gth  and  7th  Victoria  (Impérial  Act)  should  hâve  been 
susponded,  and  was  only  neces.sary  for  that  purpose  :  and  as 
it  was  enacted  in  12tli  V'ictoria,  chapter  lî),  the  proclamation 
îumouncing  the  suspension  also  became  necessary.  But  the  act 
itsulf  was  passed  as  an  oi'dinary  act  of  parliament,  and  passed 
as  the  act  itself  says  by  virtue  of  the  authority  given  to  the 
Itarliament  by  the  tifth  clause  of  the  Gth  and  7th  Victoria. 
The  jurisdiction  over  tlie  subject  matter  of  the  Impérial  Act, 
and  of  the  treaty  itself  in  so  far  as  the  mode  of  carrying  ont 
the  provisions  of  the  treaty  within  the  province,  is  concerned, 
was  given  to  this  coiuitry,  and  it  fell  by  the  opération  of  the 
Impérial  Act,  under  the  ordinary  jurisdiction  of  tlie  Canadian 
l'iu  liament,  as  ail  other  matters  of  a  local  nature  fell  under 
the  jurisdiction  of  Canada,  by  the  Union  Act  itself.  The  mère 
fact  that  the  Gth  and  7th  Victoria  was  a  separate  act  and 
provided  for  its  coming  into  force  again  in  the  event  of  this 
country  not  carrying  out  the  pi'ovisions  of  the  Ashburton 
treaty  by  enactments  of  its  own,  does  not  affect  th(;  (|uestion. 
Tlie  Union  Act  gave  complète  and  suprême  authority  over  ail 
iiatters  concerning  this  province  tothe  Parliament  of  Canada. 
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The  act  of  Gth  and  7th  Victoria  gave  complète  jurisdictioii  to 
this  country  over  tlie  provisions  of  tlio  Ashburtoii  Treaty,  so 
far  as  it  related  to  this  country  and  to  the  mode  of  carryinjf 
into  eftect  the  provisions  of  the  treaty  itself  vvithin  the  tcrritory 
of  Canada.  Tliere  was  no  limitation  to  this  authority  by  th<! 
act  itself.  It  was  enacted  that  the  mode  of  carryingintoeHoct 
tlie  treaty  should  be  regulated  by  the  Provincial  Govei'nnient, 
and  if  from  the  nature  of  the  treaty  itself,  it  would  only  come 
into  force  by  Impérial  authority,  the  lOth  article  of  the  treaty 
clearly  embraced  the  wholeof  the  dominions  of  Great  Britain, 
and  vested  in  the  judges  and  magistrates  of  the  two  countries, 
ail  necessary  jurisdiction,  and  authority  for  arresting   and 
examining  the  offenders  mentioned  in  the  said  treaty.  So  far 
as  mcre  jurisdiction  is  concerned,  it  was  absolutely  given  by 
the  treaty,  and  the  Impérial  Act  in  that  respect  confirmed  this 
jurisdiction.  The  Ashburton  Treaty  was  passed  by  the  Impi  - 
rial  Government  for  the  whole  nation,  and  for  that  purposti 
the  Impérial  authority  was  suprême.  By  the  express  provisions 
of  the  treaty  itself,  jurisdiction  was  given  to  the  judges  and 
magistrates  of  the  province,  the  consent  to  this  jurisdiction 
was  given  by  the  crown,  Ist.  by  the  ratification  of  the  treaty  : 
2nd,  by  the  législative  action  contained  in  the  provisions  of 
the  Gth  and  7th  Victoria,  with  the  already  mentioned  restric- 
tion of  the  Governor  Gênerais  warrant  ;  and  3rd,  by  the  prc- 
visions  of  the   12th   Victoria,  chapter  19th,  expressly  doing 
away  with  this  restriction  ;  and  so  far  as  the  surrender  by  the 
country  of  persons  charged  with  offences  specially  pointed  ont 
in  the  treaty,  the  jurisiJiction  was  complète.   Even  if  the  (Jtii 
and  7th  Victoria  had  never  been  passed,  it  is  difficult  to  coji- 
ceive  on  what  authority  this  country  could  hâve  refused  to 
carry  out  the  provisions  of  the  Ashburton  Treaty.  But  it  is 
not  necessary  for  me  to  pursue  this  point  any  further,  as  tlio 
full  and  complète  jurisdiction  was  given  to  this  country  by 
the  act  (ith  and  7th  Vie.  and  by  tlie  12th  Vie,  chap.  19,  sofar 
as  to  the  manner  of  ett'ectually  carrying  out  the  provisions  of 
the  treaty  is  concerned.  I  deduce,  therefore,  from  the  previous 
observations  :  Ist.  That  suprême  authority  was  given  to  tlio 
parliament  of  this  country  to  effectually  carry  out  the  provi- 
sions of  the  Ashburton  Treaty  within  the  limita  of  our  ten-i- 
tory,  as  it  thought  proper,  and  that  this  authority  is  to  1 
found  in  the  tifth  clause  of  the  Gth  and  7th  Victoria  Impérial 
Act.  2nd.  That  by  the  passing  of  the  12th  Vie,  chap.  19,  tlio 
mode  of  carrying  out  the  provisions  of  the  treaty  is  thero 
pointed  out.  8rd.  That  so  long  as  the  provisions  of  the  12tli 
Vie,  chap.  19th,  remained  in  force,  the  provisions  of  the  (îtli 
and  7th  Victoria  were  suspended  in  this  country.  4th.  That 
the  12th  Vict,  chap.  19,  having  received  the  Royal  assent,  tlic 
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ri<jlit  to  change  tlio  mode  of  procédure  pointed  out  to  1)e  observ- 
0(1  hy  tlie  (ith  and  7th  Vie.,  and  the  substitution  therefore  of  the 
mode  of  procédure  pointed  out  hy  the  r2th  Vie,  chap.  19,  was 
an  Act  clearly  within  the  jurisdiction  of  this  country,  otherwiso 
that  Act  vvould  never  liave  received  the  Royal  assent.  5th.  That 
if  the  ntode  of  procédure  can  be  changed  with  the  sanction  of 
th(î  (Jrown,  any  second  chanj^e  not  infring'ing  the  provisions 
of  tiie  treaty  is  also  within  our  jurisdiction,  and  that  the  same 
authoi'ity  having  sanctioned  this  change,  it  is  absohitely  bind- 
ing  on  ail  the  inhabitants  of  this  country.    The  prisoners' 
counsel,  Imvvever,  contends  that  as  the  12th  Vie,  chap.  If),  is 
no  longer  in  existence,  that  it  has  been  positively  repealed, 
and  that,  consequently,  the  Impérial  Act  of  the  (ith  and  7th 
Victoria,  nfTjiin  revived.and  became  law  in  this  Province.  The 
argument  is,  that  the  12th  Vie,  chap.  19,  has  been  changed 
by  tlie  24th  Vie,  in  such  a  way  as  to  require  a  second  order 
in  (>ouncil,  and  a  second  Proclamation  to  give  it  cffect.    That 
as  the  12th  Vie,  chap.  19,  required  a  Proclamation  and  Order 
in  Council  to  suspend  the  Gth  and  7th  Vie,  in  this  country, 
so  also  the  24th  Victoria  also  required  a  second  Order  in 
(\juncil  again   suspending  the  Gth  and  7th   Victoria,  and  a 
Proclamation  to  that  effect.    In  answer  to  this  argument,  it 
may  bo  .said  that  the  24th  Victoria  doos  not  i-epeal  the  12th 
Victoria,  chap.  19  ;  it  simply  substitutes  three  new  sections, 
viz.,  1,  2,  3,  for  the  1,  2,  3  sections  of  the  12th  Victoria,  chap, 
19.    That  the  change  in  part  of  the  said  Act  does  not  operate 
in  law  as  a  repeal.  8ee  Dwarris,  page  534  and  535.    That  the 
(Jth  and  7th  Victoria  does  not  .speak  of  a  repeal  or  change  at 
ail,  but  simply  states  that  in  the  event  of  this  Parliament 
making  provision  for  the  carrying  into  complète  effect  within 
this  colony  the  objecta  of  the  said  Act,  by  the  substitution  of 
someother  enactmet  t  in  lieu  therefore,  that  is,  in  lieu  of  the 
enactments  contained  in  the  Gth  and  7th  Victoria,  then  tho 
opération  of  the  Gth  and  7th  Victoria  may  be  suspended.  The 
12th  Victoria  was  passed  .substituting  new  enactments  for 
tliose  of  the  Gth  and  7th  Victoria,  and  received  the   Royal 
assent,  and  the  opération  of  the  Gth  and  7th  Victoria  in  this 
country  was  suspended,  and  renniined  suspended  so  long  as 
such  substituted  enactments  remain  in  force.    The  moment 
tlien,  that  the  colonial  amendments  were  substituted  for  tho 
Impérial  provisions  contained  in  the  Gth  and  7th  V^ictoria, 
tlie  colonial  law  necessarily  superseded  the  Impérial  authority. 
The  Impérial  Act  Gth  and  7th  Victoria  does  not  restrain  the 
Provincial  Parliament  in  any  way  in  the  mode  of  carrying 
out  the  provisions  of  that  Act,  viz.,  to  carry  into  complète 
effect  the  Ashburton  Treaty  ;  aud  the  same  Act  gave  to  tho 
Colonial  Parliament  the  same  authority  in  tliis  country  that 
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it  h»id  itself,  and  dolt'^ated  to  tin;  Canadiaii  Parliiunent  tho 
duty  it  luid  itsolf  assui^ied  towards  the  ITiiited  StaU's,  withiii 
tlu!  Province  of  Canada,  viz,,  to  carry  ont  tlu;  stipulations  oï 
the  Asliburton  Treaty,  and  it  conso(juently  foll  undcr  tho 
ordinary  jurisdietion  of  tlie  Canadian  Parliainont,  as  ail  othor 
nuitters  uf  local  concern  under  thu  Union  Act.  It'  the  Cana- 
dian Parlianient  had  a  riglit,  thoret'oiv,  to  deal  vvith  the  snli- 
joct  at  ail,  it  had  a  right  to  aincnd  its  own  Acts  in  that 
particular.  1  think  it  will  scarcely  he  donicd  that  it'  thc  right 
to  k'gislato  upon  any  particular  subject  exists,  tliat  it  includes 
the  right  to  amend  its  own  Acts.  Now  tho  24tli  Vie.  vvas  a 
more  amonding  Act,  and  was  assonted  to  in  the  saine  niannor 
as  ail  other  Acts  of  Parlianient  were.  It  waa  not  even  a 
resei'ved  Act.  The  oame  authority  which  assented  to  the 
12tli  Vie,  assented  to  tho  24th  Vie,  in  so  far  as  tlie  inhaln- 
tants  of  this  Colony  are  concerned,  and  ail  niagistrates  and 
judges  are  bound  by  it.  As  woll  niight  it  bo  prettînded  that 
any  other  law  in  the  Statute  Book  is  illégal  as  to  say  the 
24th  V' ict.  is  not  the  law  of  the  land.  It  was  in  fact  doing 
what  the  Gth  and  7th  Victoria  authorized  the  Parliarnent  to 
do,  namely,  to  substitute  Canadian  enactments  for  Impérial 
ones,  thereby  the  more  effectually  to  carry  out  the  provisions 
of  tiie  Ashburton  Treaty.  It  was  to  do  what  by  the  fifth 
section  of  Gth  and  7th  Vict.,  this  country  was  authorized  and 
empowerod  to  do,  and  the  effect  was,  as  then  stated,  to 
suspend  the  opération  of  the  Oth  and  7th  Vict.,  so  long  as  any 
substituted  enactments  existed  in  the  country  for  carrying 
out  that  Act,  and  by  this  law,  24th  Vict.,  no  proclamation 
and  no  Order  in  Council  were  necessary.  It  was  not  necessary 
by  the  Treaty,  and  the  Order  in  Council  was  only  necessary 
by  the  Act  of  Gth  and  7th  to  déclare  the  suspension  of  tho 
Impérial  Act.  If  no  such  Oi*der  in  Council  had  been  mado, 
the  local  Act  would  not  hâve  had  the  less  force.  It  was  the 
enacting  clauses  which  declared  the  suspension  of  the  Impérial 
Statute,  so  soon  as  a  Canadian  Act  was  passed  ;  and  f  rom  thc 
moment  the  12th  Vict.,  chap,  19,  became  law,  the  Impérial 
Act  wtts  virtually  suspended.  It  was  a  more  form  genorally 
used  in  matters  of  Stjite,  and  the  usual  mode  of  making 
known  the  suspension  of  any  law.  But  in  no  other  way  was 
it  necessary  to  make  or  complète  a  hiw.  So  far  as  regards 
the  proclamation,  it  was  not  necessary  to  make  the  law,  but 
merely  to  announce  the  time  of  its  coming  into  force,  as  it 
was  provided  by  the  12th  Vict,  chap.  19.  However,  as 
regards  the  24th  Vict.,  there  was  an  Order  in  Council,  but  it 
was  solely  to  say  that  the  Act  24  Vict.  was  left  to  its  opéra- 
tion, and  to  intimate  that  the  Act  would  not  be  disallowod 
within  the  two  years  pointed  out  by  the  Union  Act.    Now, 
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wnuld  Huch  an  Ordcr  in  Council  hâve  heen  passed  if  it  had 
lit'cn  for  a  nioniont  considered,  that  the  mère  aniendnient  of 
tho  12th  Vict.,  chap.  19,  had  or  could  hâve  ha<l  the  effect  of 
a^'ain  revivinj;  and  bringinpf  into  force  the  Oth  and  7th  Vict. 
Th(i  nienibers  of  tho  Council  and  the  hivv  officers  of  the  Crown 
wlioso  attention  was  particuhxrly  drawn  to  the  provisioiiH  of 
that  hiw  by  tlie  then  Secretary  of  State  for  the  Colonies,  the 
lato  Diike  of  Newcastle,  would  not  hâve  fallen  into  such  a 
blundor  as  to  advise  Her  Majesty  to  leave  the  24th  Vict.  to 
its  opération,  if  thereby  the  (ith  and  7th  Vict.  would  hâve 
airain  conie  in  force.  The  resuit  would  hâve  been  that  two 
laws  on  the  same  subject  would  hâve  existed,  repu|Ernant  and 
antagonistic  in  their  nature,  which  would  hâve  nullified  each 
other,  and  the  Ashburton  Treaty  itself.  the  one  declaring  that 
the  warrant  of  the  (Jovernor-General  was  necessary,  and  tho 
other  afîirniing  that  it  was  not,  and  lK)th  sanctioned  by  the 
saine  authority,  viz.,  the  Queen  in  Council.  It  is  impossible 
to  suppose  that  if  such  had  boen  the  efiect  of  passing  the 
24th  Vict.,  so  great  an  embarrasament  would  not  hâve  beon 
avoided.  The  Order  in  Council,  instead  of  leaving  the  law  of 
the  24th  Victoria  to  its  opération,  would  hâve  advised  Her 
Majo.sty  to  hâve  disallowed  the  Act.  The  Impérial  autho- 
ritios  considered  therefore  that  the  enactments  of  the  24th 
V^ict.,  chap.  6,  fully  carried  ont  the  provisit)ns  of  the  6th  and 
7th  Vict.,  Ijy  substituting  the  enactments  required  to  su.spend 
the  opération  of  the  Gth  and  7th  Vict.  in  this  country,  and 
so  long  as  thèse  enactments  existed,  the  24th  Vict.  was  the 
law  ol  the  land.  Tho  argument  that  the  Act  of  the  12th 
Vict.  was  repealed  by  the  Consolidated  Statutes  of  Canada, 
cannot  effect  the  question,  for  the  24th  V^ict.  was  substituted 
for  the  12th  Vict,  with  ail  necessary  enactments  required  by 
the  Impérial  statute  6  and  7  Vict.,  to  give  effect  to  the  law. 
The  very  torms  of  the  Order  in  Council  on  the  suV)ject  of  the 
24th  Victoria,  clearly  indicated  that  the  Impérial  authorities 
con.sidered  that  the  subject  was  exclusively  within  tho  juris- 
diction  of  tho  Canadian  Parliament;  for  the  words  used  in 
the  Order  in  tho  Council,  viz  : —  That  tho  24th  V^ictoria 
should  be  left  to  its  opération,  imply,  according  to  Dwarris, 
pages  907-8-9,  that  it,  the  law,  is  an  atfair  of  an  ordinary 
and  local  nature.  If  a  second  Order  in  Council  had  beon 
necessary  according  to  the  argum^^nt  of  the  Counsol  for  tho 
jn-isoner,  although  not  required  by  the  act  itself,  such  a  pro- 
tension must  clearly  rest  on  the  a.ssertion  that  a  more  (^rdcr 
in  Council  and  a  proclamation  hâve  greater  power  and  force 
than  an  act  of  Parliament.  The  24th  Victoria  having  re- 
coived  the  Royal  assent,  it  still  had  not  the  force  of  law, 
until  Her  Majesty  in  Council  had  approved  of  it,  and  rati- 
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ficd  it.  An  asH(Mit  had  alrmdy  1hm>m  ffivou  by  tlioQuoon  as  iha 
tliinl  ^l'c'ut  puvvur  in  tlic  i'arliainotit  i>t'  Caiiatlu,  luit  tliab 
asHont  niust  bc  ai;ain  aftirnie»!  bv  an  OnJer  in  ('ouncil  b('t"i»ro 
tlio  aet  coultl  bcconio  law  ;  if  8u,  tlu're  is  not  a  sinj^lo  act  in 
the  Statutf  Hook  which  lias  tlie  t'orc»-  of  law  TUi-  proposition 
UuTcforo  is  that  Parliatnent  conipost-d  ot"  tho  tlircf  ^reat 
powors  of  tlio  State  (the  only  powers  which  conM  nuiko  a 
law),  hâve  asscnted  to  the  hiw — still  tlie  Privy  C'onncil  whicli 
bas  no  Icj^ishitive  l'unetions  wluiU.'Vcr,  nmst  approve  and 
ratify  it  bet'ore  the  act  can  beconu!  a  hiw.  This  ar^uniont  in 
niy  opinion  is  untenabh-  ;  the  12th  Victoria  re(|uired  an  order 
in  Council  precisely  becanse  the  (ith  an<l  7th  Victoria  riMpiired 
it,  not  for  the  ])nrpose  of  tcivin;;^  ert'ect  to  the  Act  <jf  12th 
Vâct(;;ia,  but  sohdy  to  suspend  the  opérations  of  thcî  Tniperial 
Act.  As  soon  as  an  Act  was  ()assed  in  this  country  to  carry 
out  the  treaty  in  Canada,  the  hiw  had  Ix-en  fulfilhvl,  and  the 
jurisdiction  transferred  froni  the  Impérial  l'arUanient  to  the 
Canadian  l'arlianient.  If  not  for  this  object,  what  was  the 
tho  Canadian  h'j^islation  to  eftect  i  If  then  thèse  Acts  liad  not 
retjuired  an  order  in  Council  to  be  pfiven,  such  order  wouhl 
not  bave  boen  necessary.  The  Act  12th  Victoria  and  the 
Impérial  Act  G  and  7  Victoria  both  stated  that  as  soon  as 
Her  Majesty,  by  an  order  in  Council,  suspended  the  (ith  and 
7th  V^ictoria,  then  the  Canadian  law  should  corac  into  force. 
This  order  was  ^iven,  and  the  Impérial  Act  was  conaequently 
suspended.  Thus,  then,  by  the  passing  of  the  24th  Vict,  ail 
the  powers  of  the  government  were  brought  into  harinonious 
action.  The  Leffislature,  the  Judicial  and  the  Executive,  nll 
concurred  in  givin^f  full  efFect  to  the  treaty.  The  power  con- 
ferred  by  this  concurrent  action  upon  the  Judges  and  Magis- 
trates  of  the  country,  in  gênerai  ternis,  were  as  a  inere  inatter 
of  local  jurisdiction  tinally  regulated  by  the  amending  Act. 
For  the  12th  Victoria,  chap.  19,  in  giving  this  jurisdiction  to 
the  Judges  and  Magistrates,  generally,  niight  bave  been 
inconvénient  in  practice,  as  the  inost  important  cpiestions  of 
international  law  niight  bave  been  left  to  the  détermination 
of  any  country  magistrate,  who  could  not  be  suppo,sed  to 
bring  to  such  important  considérations  either  the  recpiisite 
time  or  tlie  knowledge  to  deal  satisfactorily  with  the  subject. 
I  say  this  in  no  spirit  of  blamc,  but  solely  to  show  how  an<l 
for  what  purpose  the  amending  Act  was  passed,  and  t'  at  > 
se  leaving  the  investigation  of  thèse  points  to  m< 
rienced  judges,  Parliament  in  no  way  exceeded  its  .-.  or 

violated  any  of  the  provisions  required  for  effectuai  1}      iTying 
out  the  treaty.    The   treaty   only  received  législative    <  tieC 
in  the  United  States  in  1848,  several  years  after  it  luul    beei 
pas.sod.  Whether  such  législative  action  was  required  to  give 
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tff'fct  to  tln'  tn'ivty  luul  bcoii  tlu'ii  discusscd.  Tho  ciiHi'  of  Niisli, 
otlitTwisu  calliMl  Kol»l)ius,  (k'iiveivd  up  in  (Muirli'stowu  Un- 
iiiutiiiy  and  nturdcr,  tind  at'tcrvvtvrds  exccutud  in  Janiaicn,  hud 
niiaed  doubts,  and  thèse  doubtn  wore  thereforo  effectually  pnt 
un  end  to  l)y  tlie  passing  by  Couj^resH  of  tlio  Act  of  lS4iS. 
Those  desirous  of  t'urther  exuiuinin^  tliis  (|ue.stion  are  refer- 
ii'd  to  Hind,  on  Jlabcas  T'or/mw, pape  ôlSl  and  foUowing  paws, 
\\  licre  the  subject  lias  been  to  a  certain  extent  discussed.  'Ihe 
nioiiH-nt  tlieii,  tbat  the  ordi'r  in  C/Ouncil  re<|uired  by  the  (îth 
iiiid  7tli  V'ictcn'ia  and  12th  Victoria,  chap.  19,  had  been  passc^l, 
iind  the  prochiniation  nia<le  in  this  coinitry  to  that  eff'ect,  tlu; 
order  in  Council  liad  fultilled  the  oljject  intended  to  be  at- 
tiiined  by  it,  viz.,  the  suspension  of  the  Impérial  Act  within 
the  liniits  of  this  province,  and  was  no  longer  necessary.  It 
w  us  inteiuled  in  the  tir.st  instance  nierely  to  déclare  that  as 
the  Impérial  Act  alone  could  legislate  on  the  aubject  for  ail 
tlie  dominions  of  Her  Majesty,  tlie  Act  had  been  passed  ;  but 
s(i  soon  as  the  Canadian  Parlianicnt  had  legislated  for  tho 
pnipose  of  carrying  into  (rtfect  that  law,  within  tho  jurisdiction 
of  that  Parliament,  according  to  its  ovvn  lawsand  institutions, 
tliat  tho  Impérial  Act  in  that  particular  would  be  accordingly 
siispended.  (Jnce  suspended  it  remained  Huspended.so  long  aa 
('anadiau  législation  existed  on  the  subject.  Whether  the 
(juiadian  Parliament  could  originale  législation  on  the  subject, 
is  besido  the  ipiestion.  If  it  had  authority  in  the  first  instance, 
it  vus  delegated  to  it,  and  delegated  by  the  only  authority 
whicli  had  any  control  over  the  nmtter.  If  the  Impérial 
authorities  were  satisfied  with  the  matter,  surely  it  is 
Ilot  for  the  pcople  of  this  country  to  complain.  Tho 
Impérial  Act,  tlujrefore,  once  suspended,  it  remained  sus- 
])t'nded,  so  long  as  thèse  remained  on  the  Statute  Bock,  any 
tiiuctment  instituted  for  tlie  Impérial  one,  carrying  into  com- 
]il('te  ekect  the  Ashburton  Treaty.  The  conclusions,  thereforo, 
wliicli  I  doduce  from  this  branch  of  the  case  after  the  passing 
(if  the  23th  Vie,  are,  Ist.  That  the  24th  Vie,  was  an  amending 
Act  to  the  I2th  Vie,  chap.  19,  and  simply  substituted  one 
mode  of  procédure  for  another.  That  such  power  was  express- 
ly  given  by  the  lifth  section  of  the  6th  and  7th  Victoria, 
cliu|).  70.  That  the  power  given  to  regulate  necessarily  implies 
the  right  to  amend.  That  such  amendment  having  receivcd 
the  Royal  assent,  it  becamo  law,  and  was  absolutcly  binding 
nu  ail  the  inhabitants  of  the  country.  That  it  was  more  effec- 
tually  to  carry  out  the  provisions  of  the  law,  and  the  treaty, 
as  declared  in  the  Impérial  Act.  That  it  had  not  the  effect  of 
it'viving  the  6th  and  7th  Victoria,  Impérial  Statute.  That  the 
ouly  law  in  force  in  the  province  on  the  subject,  is  the  24th 
\'ictoria,  nonsetpiently  that  my  warrant  issued  under  tho  pro- 
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visions  of  that  law,  is  légal  to  ail  intents  and  pui-poses,  The 
subject  matter  of  the  judgment  rendered  by  Mr.  Justice  Smith 
ia  sufficient  reason  for  the  publication  of  the  following  notes 
of  opinion  prepared  by  Mr.  Justice  Biidgley  who  heard  the 
arguments  at  the  bnr,  but  did  not  participate  in  the  proceed- 
ings  :  the  notes  are  inerely  technical,  and  in  accordance  with 
the  judgment  rendered  :  "  This  prelimiiiary  objection  is  tech- 
nical and  involves  the  legality  of  the  warrant,  and  may  be 
considered  upon  légal  grounds  only.  The  right  of  territorial 
asylum  is  national.  As  regards  Great  Britain  and  the  United 
States  of  America,  it  is  Impérial  and  Fédéral,  not  Colonial 
nor  State.  The  extradition  of  criminals  is  a  matter  of  comity, 
not  of  right,  except  in  cases  of  spécial  convention.  2  Philli- 
more,  International  Lavj,  p.  413.  Both  Great  Britain  and  the 
United  States  maintain  upon  principles  of  International  Law, 
irrespective  of  treaty,  that  the  surrender  of  foreign  criminals 
canrot  be  demanded.  Ditto,  p.  411.  Hence,  the  necessity  for  its 
régulation  by  conventional  or  treaty  stipulations  which  can 
only  be  made  by  the  treaty  making  power  of  the  nation. 
Hcnce  again,  therefore,  Great  Britain  and  the  United  States, 
the  high  contracting  parties,  did  agrée  by  treaty  stipulations 
betvveen  them.  for  the  extradition  irom  their  respective  domi- 
nions or  territories  of  persons  seeking  an  asylum  or  found 
therein,  charged  witli  any  of  the  offences  enumerated  in  the 
treaty,  committed  within  the  jurisdiction  of  either  power.  See 
the  AshVjurton  Treaty  of  1842.  The  offences  enumerated  in 
the  treat})'  are  social,  not  political.  To  give  effectto  thèse  con- 
ventional treaty  stipulations,  the  national  Législatures  of 
Great  Britain  and  the  United  States  of  America  intervened, 
and  made  them  national  laws  for  each  respectively,  thereby 
giving  them  a  municipal  légal  character.  The  Impérial  légis- 
lation of  Great  l:îritaiii  was  the  Impérial  Act  6-7  Vict.,  ch.  76, 
intituled  "  An  Act  for  giving  effect  to  a  treaty  between  Her 
"  Majcsty  and  the  United  States  of  America  for  the  appre- 
"  hension  of  certain  offenders."  Ptissed  in  1842.  This  Impérial 
Act  covered  the  empire,  together  with  its  colonies  and  foreign 
possessions.  Previous  thereto,  no  such  municipal  law  existed 
in  the  United  Kingdom,  and  from  its  Impérial  nature  none 
such  could  hâve  really  légal  effect  in  the  dépendent  colonies 
and  possessions.  The  Impérial  Act  became  the  sole  légal  and 
paramount  law  in  the  colonies  respecting  extradition  there- 
irom.  It  became  paramount  necessarily,  because  :  1.  The  Act 
in  its  own  terms  and  ena^ctnients  so  provided,  until  its  sus- 
pension by  an  order  of  Her  Majesty  in  Her  Privy  Council 
which  should  substitute  local  législation  upon  the  objects  of 
the  act,  in  lieu  of  the  Impérial  Act,  and  suspend  the  latter 
during  the  continuance  of  the  local  law.  2.  The  subject  matter 
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and  objecta  of  this  Impérial  Ant  were  Impérial,  not  Colonial, 
and  could  not  be  subjected  to  the  control  or  direction  of  a 
Colonial  Executive  or  Législature  without  Impérial  sanction. 
3.  Législative  concurrence  in  this  particular  matter  and  for 
the  particular  objects  of  the  treaty,  requiring  treaty  stipula- 
tions to  be  made  between  the  nations  themselves,  could  not 
co-exist  between  the  empire  and  a  colony  or  dépendent,  with- 
out adiiiitting  an  equality  of  Impérial  power  in  both.  4.  The 
Impérial  Constitutional  Act  of  Canada,  the  Union  Aot  thii  d 
and  fourth  Vie,  cap.  35,  prohibits  ail  local  législation  répu- 
gnant to  Impérial  enactments,  necessarily  implying  that  local 
législation  to  the  same  etfect  would  be  useless  and  superfluous. 
But  the  impérial  act  did  delegate  to  colonial  législatures  power 
to  make  local  enactments  and  laws  upon  the  objects  of  the 
act,  and  to  prevent  a  conflict  and  concurrence  of  the  impérial 
with  the  local  enactments,  législative  authority  was  given  in 
express  terms  by  the  impérial  act  to  Her  Majesty,  by  an  order 
in  her  privy  council,  to  suspend  the  latter  and  to  substitute 
the  former  in  its  place  as  the  law  of  the  colony.  The  terms  of 
that  authority  were  as  follows  :  "  If  the  colony  should  there- 
"  ufter  make  légal  provision  for  carrying  into  complète  effect 
"  within  the  colony,  the  object  of  the  act  by  the  substitution 
"  of  some  other  enactment  in  place  of  the  impérial  act,  Her 
"  Majesty  would,  by  an  order  in  her  privy  council,  suspend 
"  the  opération  of  the  impérial  act  so  long  as  the  substituted 
"  local  enactment  should  continue  in  force  and  no  longer." 
Colonial  législative  action  was,  therefore,  expressly  allowed 
only  for  the  purpose  of  carrying  into  effect  ihe  objects  of  the 
impérial  act  within  the  colonial  jurisdiction,  according  to  the 
local  circumstances  and  position  of  each  colony  and  depen- 
dency.  This  delegated  power  of  local  législation  was,  therefore, 
absolute  in  its  nature,  but  restricted  in  its  purport  and  extent 
l)y  the  objects  of  the  impérial  act.  Thèse  objects  once  secured 
by  the  local  law,  the  mode  and  manner  of  carrying  that  law 
into  opération,  technically  the  procédure  of  the  law,  or,  in 
common  parlance,  the  machinery  for  cbtaining  its  required 
purposes,  were  left  to  the  direction  of  the  local  législature  to 
be  provided  for  according  to  the  circumstances  and  position 
of  each  colony.  Thèse  objects  of  the  impérial  law  are  set  out 
in  the  preamble  of  the  treaty."  And  whereas  it  is  found  ex- 
"  pedient  for  the  better  administration  of  justice  and  the  pre- 
'  vention  of  crime  within  the  territcries  and  jurisdiction  of 
"  the  two  parties  respectively,  that  persons  comtnitting  the 
"  crimes  hcrein  after  enumerated  and  being  fugitives  from 
"  justice,  snould,  under  certain  circumstances  be  respectively 
'  delivered  up."  More  briefly,  the  extradition  of  proved  cri- 
minals,  from  their  refuge  in  the  colony,  to  the  United  States, 
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in  whîch  their  offence  was  comtnitted.  And  the  lOth  section 
of  the  treaty  provides  the  mode  and  inanner  of  securing  those 
objects,  as  follows  :  "  It  is  agreed  that  Her  Britannic  Majesty 
and  the  United  States,  &c.,  shall  deliver  up  to  justice,  &c.,  upon 
l'csquisition,  &c.  The  suspension  theret'ore  within  the  colony  of 
the  impérial  act,  was  essential  to  give  opération  to  the  local 
cnactnient,  and  which  could  only  take  etiect  after  Her  Majesty 's 
approval  and  allowance  of  the  local  act,  and  her  ordei  in  council 
adopting  and  substituting  the  latter  for  the  former.  But  that 
suspension  was  precarious,  being  entirely  dépendent  upon  the 
continuance  in  force  within  the  colony  of  the  local  enactment 
and  law.  The  législature  of  Canada  did,  in  1849,  act  upon  this 
dcïlegated  législative  power,  and  did  pass  the  local  act,  12  Vict, 
ch.  19,  which  made  provision  for  carrying  into  effect  within 
the  colony,  the  objets  of  the  impérial  act,  and  also  for  remov- 
ing  p"=«'''^'.c»  inconveniences  resulting  from  the  impérial  act 
in  the  nianner  of  carrying  those  provisions  and  objects  into 
effect,  and  finally  for  afFording  facllities  for  the  practical  work- 
ing  of  the  local  enactment.  By  the  last  section  of  the  local 
act,  it  was  enacted  that  it  should  not  hâve  opération  until  a 
day  to  be  named  in  a  proclamation  to  be  issued  by  the  gover- 
nor,  for  the  purpose  of  announcing,  Ist,  the  fact  that  Her 
Majesty  had  made  the  order  in  council  referred  to  in  the  im- 
périal act,  whereby  Her  Majesty  had  suspended  that  act,  and 
liad  adopted  and  substituted  the  local  act  in  its  place  ;  and  2nd, 
the  particular  day  for  tho  coming  into  opération  in  Canada 
of  the  substituted  local  law.  The  order  in  council  was  made 
<m  the  8th  Jatniary,  1850  ;  the  proclamation  to  announce  the 
saine  was  dated  on  the  28th  March  of  the  same  year,  w^hich 
also  fixed  the  day  of  opération  of  the  local  law,  namely,  the 
lOth  A|)ril  foUowing.  The  proclamation  was  not  required  at 
ail  by  the  impérial  act,  and  formed  no  part  or  portion  of  the 
purview  of  the  local  act  ;  it  was  needed,  however,  for  the 
formai  and  spécial  })urposes  of  announcing  the  making  of  the 
order  in  council  and  the  day  for  the  conung  into  opération  of 
that  local  law  ;  having  fultilled  that  spécial  purpose,  and  for 
which  alone  it  was  required,  it  became  thereby  exhausted  and 
ettete,  nor  was  it  afterwards  mentioned  or  referred  to  by  tho 
législature.  The  local  act,  12  Vict.,  ch.  19,  thus  substituted  for 
the  impérial  act,  became  by  thèse  means  the  sole,  ab.solute 
and  permanent  lawof  Canada  for  extradition  from  her  territo- 
rial jurisdiction.  The  objects  of  the  treaty,  made  municipal  by 
th<'  impérial  act,  were  thus  carried  into  complète  municipal 
(iffect  within  Canada,  by  the  provisions  of  the  local  law,  which 
givea  to  the  impérial  représentative,  Her  Majesty 's  Governor  oF 
Canada,  authority  to  extradite  from  the  province  persons  found 
thercin,  charged  witli  the  commi.ssion  in  the  United  States 
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of  America  of  any  of  the  enuraerated  social  offences  detailetl 
thorein,  but  only  after  sufficient  légal  évidence  of  their  crimi- 
iiality  shall  hâve  been  established  before  the  lcx;al  magistrates 
iuul  officei-sof  justice,  and  upon  the  certiticate  of  the  local  latter 
to  that  effect  to  the  governor  for  his  action  in  the  inatter  pur- 
«u.int  to  the  law.  The  governor  is  the  only  authority  in  Canada 
for  the  extradition  therefroni  of  fugitive  criminals  froin  the 
rnited  8tates  of  America,  buthispower  to  act  at  ail  isderivcd 
sok'ly  from  the  local  law  substituted  for  the  impérial  act,  by  his 
impérial  constituent,  Her  Majesty,  and  therefore  his  power  is 
iitcessarily  confined  within  the  letter  of  the  local  law.  Hcmco 
tlie  governoris  powerless  to  act  against  such  fugitives  charged 
with  the  commission  of  any  other  of  the  formidable  list  of 
siK'ial  offences  not  enuinerated  in  the  treaty,  because  thèse  are 
iiot  contained  within  the  local  law.  And  he  is  still  more  com- 
pletely  without  power  against  fugitives  for  political  offences, 
iiot  onlv  because  of  their  non-inclusion  amonast  the  otiences 
l'iiumerated  in  the  local  and  impérial  laws  and  in  the  treaty 
stipulations,  but  because  the  right  of  territorial  asylum  for 
such  fugitives  is  within  the  protection  and  safeguanl  of  the 
iiiiporial  authority,  and  may  not  be  violated  by  the  self-action 
of  the  administrator  of  the  colony  It  is  maniTost,  therefore, 
tliat  the  power  of  extradition  and  its  exercise  in  Canada 
résides  in  the  governor  as  the  représentative  of  Her  Majesty 
and  of  the  impérial  power  as  settled  by  the  local  law,  and  not 
îis  the  mère  colonial  executive.  Subsequently  to  the  Act  of 
1S4!),  12  Vie,  cap.  19,  the  Législature  of  Canada  deemed  it 
(;x[>i>dient  for  the  public  convenience  to  bring  together  and 
coiisolidate  ail  the  existing  Statutes  of  Canada  into  one 
ifcneral  act,  to  be  denoininat«;d  "  The  Con.solidate  Statutes 
of  Canada"  and  did  in  fact  so  consolidate  them,  including 
aiiumgst  their  number  the  substituted  enactment  ,  12  Vict., 
Clip.  19,  under  the  chapter  (S9  of  the  gênerai  Consolidated  Act  22 
\'ic.,  passed  in  1(S59.  liut  it  was  specially  and  expressly  declared 
l>y  tliis  latter  act  "that  the  Consolidate'  Statutes  of  Ca- 
"  nada  shall  not  be  held  to  operate  as  new  laws,  but  shall 
'  1)0  consti'ued  and  hâve  effect  as  a  consolidation  and  as  decla- 
"  ni  tory  of  the  law  as  contained  in  the  said  acts  and  parts 
"  of  iicts  so  repealed  and  for  which  the  said  Consolidated 
"  Statutes  are  substituted."  The  Local  Act,  the  12th  Vict,  cap. 
I!),  was  transferred  bcxlily  in  inteffri/i,  into  the  Consolidated 
Statutes  with  its  dotailed  preamble  referring  to  the  Treaty 
and  the  Impérial  Act,  to  the  delegated  power  of  législation 
iipoii  tlie  olijects  of  the  Impérial  Act,  to  the  iticonveniences 
inMctioalIy  resulting  fron»  its  rei|uirement.>^  and  the  necessity 
of  a  cliang.;  in  the  latter,  togother  with  its  tive  sections,  for 
c'iiiiying  into  effect  the  objects  aforesaid,  and  for  continuing 
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the  local  law  during  the  continuance  of  the  lOth  article  of 
the  treaty.  The  only  omission  f rom  that  Local  Act  was  that 
portion  of  its  last  section  which  required  the  issue  of  the  pro- 
clamation therein  referred  to,  because,  having  accomplished 
the  particular  purposes  for  whicli  it  was  required  it  had  be- 
come  effete  and  uaeless,  and  was  not  therefore  transferred. 
The  local  enactment  and  law  so  Consolidated  continued  there- 
fore to  exist  in  force  in  Canada,  and  was  declared  by  the 
Consolidated  Statutes  not  to  be  a  new  law.  The  local  extra- 
dition law,  therefore,  contained  in  the  act  so  technically 
known  as  the  12th  Vict,  cap.  19,  became  thereafter  technically 
known  as  the  chapter  89  of  the  Consolidated  Statutes  ;  the 
particular  classiBcation  of  the  year  in  which  it  originally  was 
passed,  nainely,  the  12th  year  of  Her  Majesty's  reign,  and  its 
particular  number  19,  amongst  the  chapters  of  enactments  of 
that  year,  were  dropped,  but  the  law  itself  remained  in  full 
force  under  the  number  chapter  89,  and  was  the  aame  as  the 
original  act.  So  that,  in  fact,  the  local  extradition  law  of 
Canada  remained  unchanged  and  in  full  force  notwithstanding 
its  consolidation  amongst  theother  Statutes  of  Canada  in  1859, 
because,  in  fact,  the  consolidation  was  only  the  re-expression 
of  existing  law.  And  thereby  the  objects  of  the  Impérial  Act 
were  preserved,  undisturbed  and  in  complète  eflect  as  pro- 
vided  for  originally  in  the  local  act  12th  Vict,  which  was,  as 
aboved  stated,  continued  in  force  by  the  Consolidated  Statutes. 
But  by  the  local  act  of  1861,  24th  Vict.,  cap.  6,  intituled  "  An 
"  Act  to  amend  chapter  89  of  the  Consolidated  Statutes  of 
"  (Canada  respecting  the  extradition  of  fugitive  félons  from 
"  the  United  States  of  America,"  the  three  first  sections  of 
the  Consolidated  Statute,  chapter  89,  were  thereby  repealed, 
but  it  was  also  thereby  enacted  eo  instante,  and  without  in- 
terval  of  time,  that  the  second,  third  and  forth  sections  of 
pnragraphs  of  this  Act  24th  Vict.  should  be  substituted  for 
the  tirst,  second  and  third  sections  of  chapter  89,  and  should 
be  read  as  tirst,  second  and  third  sections  of  that  chapter 
of  the  Consolidated  Statutes.  And  thereby  the  three  tirst 
sections  of  the  substituted  local  law,  12th  Vict.,  being  thu 
same  sections  of  the  Consolidated  Enactment,  cap.  89,  weri; 
in  effect  replaced  by  the  said  three  sections  and  paragraphs  of 
the  act  24th  Vict.,which  were  required  to  be  read  in  the  Con- 
solidated Statutes  and  consequently  in  the  12th  Vict.,  in  tho 
place  of  the  three  sections  of  the  original  act  transferred  to 
the  Consolidated  Statutes  and  placed  therein.  But  this  subs- 
titution did  not  interfère  with  or  impair  the  objects  of  tho 
Impérial  Act,  nor  in  any  manner  or  way  substitute  by  local 
législation  other  or  local  objects  in  the  place  of  the  objects  of 
the  Impérial  Act.  Nor  did  it  affect  the  substance  or  purpott 
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cither  of  the  act  12th  Vict,  or  of  its  consolidation  under  the 
«hapter  89.  On  the  contrary,  the  substitution  merely  aforded 
iulditional  t'acilities  for  carrying  tive  local  law  into  effect  ;  it 
iiiiule  verbal  amendments  in  the  original  sections,  but  in  eodevi 
sensu,  and  referred  to  the  mode  and  nianner  only  in  which 
tliu  objecta  of  the  Impérial  Act  are  to  receive  complète  effect, 
iind  the  provisions  of  the  local  law  for  that  purpose  are  to  be 
l'iiforced,  namely,  by  the  spécification  of  particular  local  offi- 
ces of  justice  before  whom  the  évidence  of  the  offence  itself 
and  of  its  commission  in  the  United  States  is  to  he  established, 
for  the  action  thereon  of  the  Govemor,  namely,  the  use  of  his 
ivsulting  authority  for  the  extradition  of  the  accused  fugitives 
t'rom  justice  to  the  territories  of  the  United  States,  under  the 
ternis  and  as  provided  by  the  local  law.  The  substituted 
sections  of  the  24th  Vict.,  cap.  6,  in  fact,  applied  only  to  the 
iiiachinery  or  technical  procédure  of  the  local  law,  by  giving 
practical,  improved  or  rather  additional  facilities,  for  carrying 
(jut  the  law,  and  were  simply  aniendments  of  the  previously 
tîxisting  cnactments.  But  it  is  objected  that  the  repeal  of  the 
first  three  sections  of  the  Consolidated  Statutes,  cap.  89,  and 
tlioreby,  of  the  similar  three  sections  of  the  12th  Vict.was 
absolute,  and  eo  instante,  brought  the  Impérial  Act  into  para- 
inount  légal  force  and  effect  in  Canada,  thereby  displacing 
tlio  local  law,  because  the  suspension  of  the  Impérial  Act  was 
to  continue  no  longer  than  the  continuance  of  the  substituted 
local  enactnient,  which  consequently  ceased  to  hâve  effect  by 
tlic  repeal  of  the  enactments  contained  in  the  said  three 
s(!Ctions  of  thp:  .-ap.  89  and  12th  Vict,  respectively.  Without 
adverting  io  the  conséquence  of  such  revival,  the  question  in- 
solved  il  the  objection  is  simply  and  entirely  technical  and 
It'gal,  viz.,  the  légal  fact  of  the  absolute  repeal,  in  effect,  of 
th(;  Consolidated  Statute,  cap.  39,  and  thereby  necessarily  of 
the  12th  Vict.  The  remarks  previously  made  on  thesubject  of 
tho  substituted  section  of  the  24th  Vict.,  show  that  the 
altérations  contained  in  them  were,  in  fact,  only  aniendments 
of  the  previous  enactments  and  of  the  existing  law.  And  that 
it  is  so,  the  Législature  of  Canada  lias  declared  by  intituling 
the  suid  24th  Vict,  cap.  6,  "  An  Act  to  amend  cap.  89  of  the 
Consolidated  Statutes."  Hence,  therefore,  the  enactments  of 
the  12th  Vict  were  not,  in  fact,  repealed  by  their  transference 
in  Inteyris  into  the  chapter  89  of  the  Consolidated  Statutes, 
which  themselves  were  not  new  laws,  but  declaratory  only 
of  existing  law,  and  the  24th  Victoria  being  only  an 
amendment  of  such  existing  law  without  interférence 
with  the  objects  of  the  impérial  law,  the  original  enactment 
and  law  of  the  12th  Vie.  were  merely  amended  and  not 
lopealed  by  the  amendiug  sections  and  paragraphe  of  the  24th 
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Vie,  substitwtcd  for  those  of  the  chap.  89.  But  upon  this  tecli- 
niciil  question,  logal  construction  and  nutliority  in  the  con- 
struction of  statutes  concur  to^etlier  in  opinion,  aTid  corrobo- 
rate  tho  resuit  abovo  cxpressod  of  the  amended  charactcr 
alone  of  titc  said  above  existing  law.  'J'hat  légal  construction 
and  authority  niay  bc  thus  cnunciatod.  The  principlo  of  law 
is,  that  when  an  act  is  repealed,  it  inust  be  considered,  except 
as  to  transactions  passed  and  closed,  as  if  it  had  ncver  existed. 
But  it  is  laid  down  liy  Lord  Chief  Justice  Kenyon  as  follows  : 
•'  It  cannot  be  contentled  that  a  subséquent  Act  of  Parlianient 
"  will  not  control  the  provisions  of  a  prior  statutc,  if  it  wero 
"  intended  to  havc  that  opération  ;  but  there  are  several  cases 
"  to  show  that  where  the  intention  of  the  législature  was 
"  apparent,  that  the  subséquent  act  should  not  hâve  such  an 
"  opération,  then,  even  though  the  words  of  such  statute, 
"  taken  sti'ictly  and  granmmtically,  vvould  repeal  a  former  act, 
"  the  courts  of  law,  judging  for  the  benefit  of  the  subject 
"  hâve  held  that  they  ought  not  to  reconnnend  such  a  con- 
"  struction."  And  Dwarris  (on  statutes,  p.  534)  holds,  "  The 
"  Word  'repealed'  is  not  to  be  taken  in  an  alisolute,  if  it 
"  appear  on  the  whole  act  to  be  used  in  a  limited  sensé."  It  is 
ther.  fore  manifest  that,  neither  in  fact,  nor  by  construction 
of  law,  is  the  act  24th  Vie,  a  repeal  of  the  previously  existing 
local  law  of  extradition,  and  that  it  can  be  considered  only  as 
an  amending  act  perfectly  within  the  attributes  of  the  Local 
Législature  to  niake,  being  without  altération  of  the  substan- 
tial  objects  of  the  Impérial  Act,  or  of  its  original  substitiited 
act,  12th  Vie,  cap.  19.  Under  thèse  circumstances,  the  Impé- 
rial Act  lias  not  revived  and  ho"  no  opération  in  Canada,  tlif 
local  law  of  extradition  aloiu;  ùoing  in  force.  But  a  close  exa- 
niination  of  the  two  local  laws,  the  amending  Act  24th  Vie. 
and  Consolidated  Statute,  chap.  89,  shows  in  the  former  an 
omi.ssion  froni  the  latter,  which  requires  notice.  In  the  origi- 
nal act  12th  Vie,  the  wonls  "  any  of  such  States  "  are  gene- 
rally  found  in  immédiate  connection,  with  the  previous  words 
"  thfî  United  States  of  America,"  as  in  the  first  section,  "  Upon 
"  corn  plaint  made  on  oath  chargirig  any  person  found,  &c., 
"  having  committed  within  the  jurisdiction  of  the  United 
"  States  of  America,  or  of  any  of  such  States,  any  of  the 
"  crimes,"  &c.  So  again  "  the  governor  may  issue  a  warrant 
"  upon  the  réquisition  of  the  proper  authorities  of  the  said 
"  United  States,  or  of  any  such  States,"  &c.,  and  so,  also,  in 
the  second  and  third  sections.  The  24th  Vie,  bas  omitted  the 
words  "  any  such  States  "  and  has  limited  the  enactment 
expreasly  to  the  United  States  of  America,  using  those  tcrins 
solely  in  ail  the  particular  places  of  the  sections,  without  the 
following  words  of  the  previous  law,  "  or  of  any  such  States." 
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But  the  ndditional  words  "  or  ot'  uny  siicli  States  "  in  thc  pre- 
vious  onactiuents  would  sceiii  to  he  siiperfluons,  and  tneir 
wiiiission  in  the  sections  or  paragraphs  of  the  amendinpf  act 
24th  Vie,  merely  rcnders  the  local  onactincnta  more  perfectly 
conforrnablo  witli  the  ternis  of  the  treaty  and  of  tlie  Impérial 
Act,  and  with  the  dele^ated  powcr  of  legishition  by  the  Colo- 
nial Législature.  The  cltjection  is  very  specious  ;  hnt  is  the 
omission  really  important  ?  The  Treaty  was  made  by  the 
national  Govemmonts,  and  evidently  had  in  view  the  aggre- 
gated  (lovernments  as  such,  the  United  Kingdom  with  its 
colonies  and  dependencies,  and  the  (îeneral  (îovemmentof  thc 
United  States  of  America,  composed  of  its  Federated  States. 
TIk!  Treaty  did  not  contemplate  the  home  kingdoms  of  Eng- 
land,  Scotland  and  Ireland  and  the  numerous  foreign  posses- 
sions, as  several,  but  the  Empire,  comprehending  them  ail  in 
the  aggregate  ;  nor  did  it  in  the  ternis  "  United  States  of 
America,"  contemplate  the  several  statcs  composing  the  Fédé- 
ration or  Union,  but  the  General  Government  of  the  Federat- 
ed States,  as  an  aggregated  Government  known  as  the  United 
States  of  America.  The  Impérial  Act,  passed  to  carry  into 
ertect  the  Treaty  of  1H42,  also  contemphited  the  aggregate  or 
British  Empire,  and  the  aggregate  or  General  Government  of 
the  United  States  of  America  in  the  like  manner  as  the  Trea- 
ty. Again,  in  the  preamble  of  the  Treaty,  the  worda  juriedic- 
tion  and  territories  are  used  concurrently  and  correlatively  : 
it  is  there  set  out,  "  for  the  better  administration  of  justice 
"  and  the  prévention  of  crime,  within  the  tc7'rito7'ie,s  avd  jn- 
"  /•i.s(//dio?i,  of  the  two  parties  :"  the  f act,  crime  being  mado 
in  ternis  to  hâve  a  local  habitation  ;  and,  by  the  lOth  Art.  of 
the  Treaty,  "  it  is  flgreed  that  Her  Britannic  Majesty  and  thc 
"  United  States,  &c.,  shall  upon  mutual  rcfjuisitions  by  them 
"  mnde,  &c.,  deliver  up  to  justice  ail  porsons  who,  &c.,  being 
"  charged  with  the  crimes,  &c.,  committed  within  the^Vn«- 
"  diction  of  either,  shall  seek  an  asylum  or  be  found  within 
"  the  territoTiCH  of  the  other,"  tfec.  So  tie  preamble  of  the 
Impérial  Act,  referring  to  the  Treaty,  ad  verts  "  to  persons 
"  cliarged  with  the  crimes,  &c.,  committed  within  the  jurisdic- 
"  tion  of  either  of  the  high  contracting  parties,"  &c.,  and  tinal- 
ly  declaring  the  expediency  "  that  provision  shouhl  be  made 
"  for  carrying  the  said  agreement  into  eflect,"  proceeds  to 
"  enact  "  that  in  case  of  a  réquisition  made  by  the  authority 
"  of  the  United  States  for  the  delivery  of  any  person  chai-gt^l 
"  with  the  crimes,  &c.,  committed  within  the  jurisdiction  of 
"  the  United  States  of  America,  who  shall  be  found  in  the 
"  territories  of  Her  Majesty,"  &c.,  "  it  shall  be  lawful,"  &c., 
"  and  "  the  person  so  chai'ged  shall  be  delivered  to  the  person 
"  authorised  to  receive  him  in  the  nauieof  the  United  States," 


160 


UAl'PiJRTS  JUDICIAIRES   RÉVISÉS 


"  &c,,  and  "  to  take  hirn  to  the  territories  of  the  United 
"  States."  The  several  colonies  or  foreign  possessions  of  the 
British  Empire  and  the  several  States  of  the  Union,  arc  not 
mentioned  in  the  Treaty  nor  in  the  Impei'ial  Act.  But  the 
gênerai  désignations  necessarily  had  référence  to  the  aggre- 
gated  dominions  and  territories  of  the  high  contracting  par- 
ties, the  General  Governments  of  each,  tlie  United  Kingdom 
of  Great  Britain  and  Ireland,  with  its  dependencies  and  colo- 
nies, on  the  one  part,  and  the  Federated  General  Governuit^nt 
of  the  United  States  with  its  State  Governments  on  the 
other,  as  aggregate  territories  over  which  their  respective 
gênerai  public  authority  prevailed."  The  application  of  the 
ternis  "  jurisdiction  "  and  "  territories"  was  gênerai  not  par- 
ticular,  comprehensive  not  spécial,  and  referred  to  gênerai 
not  particular  territories  or  districts  comprised  within  the  gêne- 
rai tlesignated  terms,  "  Kingdom  of  Great  Britain  and  Ireland" 
and  "  the  United  States  of  America,"  The  term  jurisdicti<jn, 
then,  as  applied  to  Great  Britain  and  the  United  States  of 
America  is  synonymous  with  the  territories  of  either.  This 
term  jurisdiction  has  several  significations,  but  cannot  at  least 
in  this  question  be  interpreted  in  its  most  limited  sensé,  name- 
ly,  as  mère  judicature  c>r  administration  of  justice  in  a  colony. 
In  its  extended  sensé,  it  means  a  légal  authority,  extent  of 
power,  and  likewise  also  applies  to  the  district  or  country, 
otherwise  territory,  to  which  any  authority  or  power  of  (jo- 
verrnnent  extends,  covei'ing  under  the  gênerai  term  the  terri- 
tories of  the  Kingdom  of  Great  Britain  and  Ireland  at  home 
and  abroad,  and  in  like  maimer  those  of  the  Union  or  Gene- 
ral Government  of  the  United  States,  composed  of  its  several 
States.  It  must  not  be  forgotten  that  the  chief  and  px'inci))al 
object  of  the  Treaty  and  of  the  laws  made  for  giving  it  etfect, 
was  with  respect  to  the  commission  of  crimes  ;ind  the  place 
of  their  commission  ;  the  enumerated  crimes  were  those  com- 
mitted  in  the  kingdom  of  Great  Britain  and  Ireland  and  in 
the  United  States  of  America.  Hence,  the  more  immédiate 
objects  of  the  Treaty  and  of  the  Impérial  Act,  as  they  apply 
to  the  United  States  of  Amei'ica,  were,  first,  tlu;  fact  of  the 
enumerated  crimes  having  been  committed  within  the  terri- 
tories of  the  United  States,  and  second,  the  extradition  of  the 
fugitive  ofFender  from  bis  refuge  in  the  territories  of  Great 
Britain  and  lier  colonies  into  the  territories  of  the  Uvited 
States,  the  place  of  the  commission  of  the  crime,  the  aetual 
extradition  being  restricted  to  those  territories  in  the  Treaty 
and  Impérial  Act,  as  well  as  in  the  12th  Vie,  cap.  89,  and 
24th  Vie.  Now,  although  the  12tli  Vie.  an<l  the  consolidate»! 
chapter  89  bave  the  words  "jurisdiction  of  the  United  States 
of  America,"  or  "  of  any  such  States,"  in  connection  with  the 
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commission  of  tlie  criiucs  thurein,  uiul  as  to  the  réquisition  to 
tlu!  (Jovernor  for  his  warrant  of  extradition,  still  that  warrant 
hy  botli  Statutes  is  directed  to  issue  for  the  extradition  of  tho 
oftbnder  into  the  territm^ies  of  the  United  States  «mly.    The 
oiiactments  authorizinp  the  person  authorized  to  receive  the 
(tflfi'nder,  ffiving  him  power  "  to  hold  such  person  in  custody 
iiiid  take  him  to  the  territories  of  the  said  United  States, 
pursuant  to  the  said  Tr^aty."  By  the  terms  of  the  Treaty  and 
i)t'  the  Impérial  Act,  juriadiction  and  territories  were  corréla- 
tive, and  the  addition  of  the  words  "or  of  any  such  States" 
would  be  useless  as  beinff,  in  fact,  included  in  the  genei'al  ag- 
l^n-egate  expression  "  United  States  of  America."  The  omission, 
therefore,  of  those  terms  can  hâve  no  légal  effect.    Finally, 
under  the  légal  System  in  force  in  this  country,  a  statuts 
cmictment  or  law  passed  by  the  Législature  of  the  Colony, 
(hily   assented  to  by   the   Governor   and   published    in   the 
Statute  Book  of  the  Colony,  is  a  public  law,  governing  and 
eoiitrolling  ail  persons,  judiciary  and  othera  in  the  Colony, 
aiid  if  not  disallowed  by  the  Crown,  and  that  disallowance 
|»ublicly  proclaimed  in  the  Colony  by  the  Governor,  within 
tlif  two  years  provided  by  the  Canada  Union  Act,  it  must  be 
\\vh\  to  hâve  received  Impérial  sanction  for  its  opération.    It 
is  11  principle  of  our  law  hère  as  in  England  that  the  binding 
ttiV'ct  of  a  Statute  whose  language  is  explicit  and  meaning 
})liiin,  is  unquestionable,  and  that  its  authority  cannot   in 
jft'iieral  be  questioned  in  any  court  of  justice  or  by  any  judge 
in  Canada.    The  binding  efficacy  of  Statutes  is  paramount 
ln'i-f,  although  it  does  not  prevail  as  a  principle  of  law  in  the 
rnited  States,  becau.se  the  Constitution  there  being  a  writton 
iiiif,  designating  the  constituents  of  the  gênerai  government, 
as  well  as  the  powers  and  duties  of  the  Législature  and  of 
tlif  Judicial  power,  the  latter  as  one  of  those  constituents,  bas 
tlici'L'fore  the  power  to  détermine  whether  a  Statute  or  act  is 
or  is  not  constitutional  ;  otherwise  the  law  would  be  superior 
te  tlie  constitution  and  become  paramount  law.    It  bas  accor- 
iliujrly  become  a  settled  principle  in  the  légal  policy  of  the 
l''  ited   States,  that  it   belongs  to  the  judicial   power  as  a 
iiiHtter  of  right  and  duty  to  déclare  any  act  of  the  Législature 
Iliade  in  violation  of  the  Constitution  or  of  any  provision  of 
it.  iiuU  and  of  no  ettect.    But,  by  the  Constitutional  Act  of 
CaimdH,  the  Union  Act  3  and  4  Vie,  it  is  only  required  that 
OUI'  local  législation  should  not  be  répugnant   to  Impérial 
l'uactments  made  for  our  local  guidance  ;  and  in  the  particular 
tit"  this  matter,  the  Impérial  Treaty  Act  bas  prevented  such  a 
possil'ility  by  delegating  to  our  local  législature  the  power  to 
nui  ko  local  law  to  be  substituted  for  its  own  entictments.  The 
'ocal  législation  made  under  this  délégation,  the  12th   Vie, 
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cap.  19,  was  not  only  expresaly  allowod  and  approvod  by  lier 
Majesty,  but  uiidor  the  Hanction  ot'  tlie  delo^atiiip  Impérial 
Act  waH,  by  her  Majesty,  substituted  for  thut  Itnporial  Act,  and 
tbo  .subHe(iuont  local  législative  amendincnts  inadc  to  the  ori- 
ginal and  substituted  Taw  hâve  not  been  disallowed,  whilst 
tho  hvst  local  law,  the  24th  Vie,  by  a  spécial  Order  ot'  her 
Majosty  in  Council,  lias  been  reuiitted  and  left  to  its  opéra- 
tion in  the  colony.  As  a  necessary  conchision  and  légal  déduc- 
tion t'rom  the  t'oregoing,  the  Consolidated  enactnient,  chapter 
<S(),  amended  by  the  24  Vict,  is  a  subsisting  provincial  statute 
continuing  the  original  enactments  and  law  of  the  12th  Vict, 
and  is  the  declared  will  of  the  suprême  power  within  the 
colony,  whicli,  not  being  répugnant  to  Impérial  enactments  in 
auch  matter,  ail  subjects  in  Canada  are  bouud  to  obey  ;  atul 
inasmuch  as  this  sul>sisting  law  is  created  by  the  exercise  of 
the  highest  authority  which  the  Courts  of  Canmla  acknow- 
ledge,  it  cannot  be  dispensed  with,  altered,  amended,  suspend- 
ed,  ropealed  or  annulled  but  by  the  same  power  from  which 
it  dérives  its  existence.  This  amended  subsisting  law,  being 
the  actual  and  sole  extradition  law  of  the  colony,  authorizes 
the  issue  in  the  tirst  instance  an<l  at  once  of  a  warrant  by  a 
Judge  of  the  Superior  Court,  without  tho  previous  warrant 
unritir  the  hand  of  the  (îoveriujr,  and  therefore  the  warrant 
issued  in  this  case  is  good  and  according  to  law.  Judges  Hek 
THELOT  and  MONK  concur  with  the  foregoing  notes  of  Judg- 
mei  t  of  Judge  Baixjley.  Application  rejected.  (9  J.,  p.  29.) 

F.  Vi.  Johnson,  Q.  C,  for  the  Crown. 

Strachan  Bethune,  Q.  C,  and  B.  Devlin,  for  the  U.  S. 

Hon.  J.  J.  C.  Ahrott,  Q.  C,  an»!  W.  H.  Kerr,  for  the  pri- 
soners. 


0BU6ATI0N  SANS  CAUSE.-OBUGATION  DE  LA  FEMME  POUR  SON  MARI. 

Cour  Supérieure,  en  révision,  Montréal,  25  Janvier  1SG5. 
Corara  Smith,  J.,  Badoley,  J.,  Berthelot,  J. 
Walker  et  vir  vs.  Crehassa  Junior. 

Jugé  :  lo.  (Jno,  dans  Pe^père  artnolle,  la  vente  faite  au  Drfendenr,  par- 
la Denlalu^ero^8e  séparée  de  hienn,  de  certains  immeubles  qui  lui  sont 
propres  doitéire  rescindée  sur  le  principe  qu'aucune  valeur  n'a  été 
prouvée  lui  avoir  été  payée.  (1) 

2o.  De  plus,  par  la  Cour  Inférieure  ;  que  les  engagements  contractt's 
à  cette  vente  par  la  Demanderesse,  l'ayant  été  pour  les  dettes  de  sim 
mari,  sont  nuls  en  vertu  de  la  ftôme  section  du  cliapitre  S7  des  Slatuis 
Refondus  du  Bas-Canada.  (2) 


(1)  V.  art.  989  C.  C. 


(2)  V,  art.  1301  C.  C. 
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L(!  jn^oiiiont  iviulu  ))!ir  la  Cour  Supérieure,  à  Sorel,  le  14 
novembre,  IHVA,  est  comme  suit  :  "  La  Cour  consitl«''rant  qu'il 
est  en  preuve,  et  ce  sur  l'admission  même  du  IV'femleur,  i|UO 
la  Denuinileresse  n'avait  point,  lorscju'elle  a  consenti  l'acte  de 
vente  reçu  devant  N.  1).  Crebassa  et  confrère,  notaires,  le 
deux  avril,  IJS()2,  dont  elle  demande  la  résiliation,  re(;u  le  prix 
porté  au«lit  acte*  de  vente,  savoir,  la  somme  de  dix-huit  cents 
pillstrl^s,  (luoiqu'il  soit  erronément  dit  audit  act«î  (|Ue  cette 
somme  lui  avait  été  })ayée  avant  sa  passation,  et  (ju'elle  en  ait 
donné  quittance  ;  qu'ainsi  renonciation  faite  audit  acte 
relative  à  ce  paiement  est  fausse.  (Considérant  (pi'il  est  encore 
admis  par  le  Défendeur  que  la  considération  par  lui  donnée 
comme  prix  de  la  vente  a  été  la  remise  (pi'il  prétend  avoir 
faite  au  D»Mnandeur,  John  Ceoi'j^e  Crebassa,  mai'i  de  la  De- 
manderesse, d'une  créance  qu'il  avait  contre  lui  ;  qu'il  résulte 
de  cett*^  admission  (pie  la  Demanderesse,  épouse  séparée  de 
biens  de  John  (Jeorf^e  Crebassa,  a  payé,  en  faisant  ladite 
vente,  une  dette  contractée  par  son  mari,  soit  avant,  soit  pen- 
dant leur  mariage.  Considérant  que, par  la  ciiu|uante-cinquièmc 
section  du  chapitre  trente-sept  des  Statuts  Rcîfondus  du  Has- 
(  'iinada,  il  est  décrété  "  (pie  nulle  femme  mariée  ne  pourra  se 
"  porter  caution  ni  encourir  de  responsabilité  en  aucune  autre 
'■  qualité  que  comme  communes  en  biens  avec  son  mari  pour 
"  les  dettes,  ol)ligations  ou  enga^fements  contractés  par  le  mari 
"  avant  leur  mariage  ou  pendant  la  durée  du  mariage,  et  tous 
"  engagements  contractés  par  une  femme  mariée  en  violation 
"  de  cette  disposition  seront  absolument  nuls  et  de  nul  etiet." 
et  (|ue  les  engagements  contractés  à  ladite  vente  par  la  De- 
iiifinderesse,  qui  n'était  p»us  commune  en  bien  avec  son  mari, 
iiifiis  qui,  au  contraire,  en  était  séparée,  l'ont  été  pour  les 
ilettes  de  son  mari,  et,  partant,  en  violation  et  en  fra\i<ltr  de  la 
loi,  déclare  nulle  et  de  nul  effet,  au  besoin  annule,  rescinde  et 
met  au  néant  la  vente  faite  par  la  Demanderesse  au  Défendeur, 
et  remet  les  parties  au  même  et  semblable  état  qu'elles  étaient 
avant  icelle,  en  consétjuence,  déclare  que  la  Demanderesse  est 
et  n'a  pas  cessé  d'être  propriétaire  des  immeubles  désignés 
audit  acte  de  vente  ....  Ordonne  au  Défendeur  de  l'en 
remettre  en  possession,  sous  (juinze  jours  de  la  significa- 
tion de  la  présente  sentence,  sinon,  il  y  sera  contraint  par 
toutes  les  voies  légales."  Ce  jugement  ayant  été  porté  devant 
la  Cour  de  Revision,  à  Montréal,  le  Défendeur  produisit  des 
raisons  d'appel  comme  suit  :  lo.  Le  deux  Avril,  18(>2,  la  De- 
manderesse a  comparu  à  un  acte  de  vente,  devant  N.  D.  Cre- 
bassa, N.  P.,  et  autorisée  de  son  mari  et  de  lui  séparée  de 
biens,  elle  a  vendu  divers  terrains  au  Défendeur  moyennant 
>^bS()0.  2o.  Par  sa  déclaration  elle  allègue  (ju'aucune  valeur  n'a 
étt'  donnée  pour  cette  aliénation.  3<).  Elle  conclut  à  la  reMiiuion 
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(le  l'acto  (le  vontt'.  4t).  J^i  itiTiiiicr.'  dt-fciisu  liii  Défendeur 
jiilè^uo  «juc  ces  terniins  oui  <''té  achetés  et  payés  avi*c  les 
deiiierH  de  Jolin  (îeorge  Crebassa,  le  mari  de  la  Demanderesse, 
et  au  nom  de  cette  dernière,  et  que  e't'st  lui  qui  ^ère  toutes 
ses  affaires,  perçoit  tous  ses  revenus  et  dispost-  de  tous  ses 
bi(!ns  comme  lK)n  lui  semble.  5o.  Lji  secotide  défense  allègue 
iiu'Maa,  reçu  honne  et  vaUihle  eonuldévation,  que  qniitiiucc 
Jinale  en  a  été  donnée,  qu«!  cet  acte  de  vente  a  été  fait  de 
bonne  foi  par  elle  dûment  autorisée,  et  que  tradition  en  a  été 
donnée  par  «die  au  Défendeur  (jo.  I^a  Demanderesse  ayant 
examiné  le  Défendeur  sur  f ai td  et  articles,  ce  dernier  prouve 
que  la  valeur  stipulée  en  l'acte  de  vente  se  trouvait  déjà  entre 
les  mains  du  mari  de  la  Demanderesse,  qu'elle  a  été  employée 
à  pay«îr  les  dépenses  de  la  famille,  et  la  Demanderesse  l'a 
ainsi  reçue,  en  sorte  que  l'allégué  de  valeur  n'est  point  prouvé. 
7o.  La  Demantleresse  examinée  sur  faits  et  ai-ticles  ne  peut 
pas  expliquer  en  «pioi  et  connnent  elle  a  pu  acquérir  ces 
terrains.  Ho.  Examinée  comme  témoin,  le  IG  janvier  18(j4,  la  De- 
manderesse recoiuiaît  et  avoue  formellement  (jue  c'est  son 
mari  qui  gère  et  transige  ses  affaires  ;  en  un  mot  qu'il  a 
toujours  agi  pour  elle  et  en  son  nom.  9o.  Il  est  prouvé,  par 
témoins  et  des  documents,  que  ces  terrains  ont  été  acijuis  au 
nom  de  la  ]3emanderes.se,  hors  sa  connaissance  et  sans 
qu'elle  pui.«8e  expli(|uer  comment  ils  ont  été  payés,  car 
c'est  son  nuiri  qui  a  tout  géré  et  transigé.  lOo.  Le  De- 
mandeur était  l'agent  et  le  mandataire  de  sa  fenime,  la 
Demanderes.se,  ce  fait  est  admis  dans  la  déclaration,  puis- 
qu'il y  est  dit  :  que  les  deniers  n'ont  été  payés  ni  à  l'un  ni  à 
l'autre  "  or  either  of  thcm  "  et  ces  terrains  appartiennent 
au.ssi  bien  au  mari  (|u'à  la  femme,  llo.  Il  n'y  a  aucune  preiive 
que  la  valeur  mentionnée  en  l'acte  de  vente  n'a  pas  été  payé»; 
soit  à  l'un  ou  à  l'autre,  "  or  either  of  them,"  suivant  les  ex- 
pressions de  la  déclaration  ;  puisque  les  réponses  sur  faits  et 
articles  du  Défendeur  établissent  que  cette  valeur,  et  bien  au- 
delà,  était,  lors  de  la  vente,  en  dép«)t  entre  les  mains  du  mari, 
le  mandataire  et  l'agent  de  la  Demanderesse,  donc,  elle  a  reçu 
valeur  par  l'entremise  de  son  agent  qui  a  toujours  géré  se.s 
affaires.  12o.  En  supposant  même  que  ces  deniers  eu.s.sentété 
donnés  par  la  femme  en  paiement  des  dettes  de  .son  mari,  l'ac- 
tion serait  mal  fondée  ;  en  autant  que  la  loi  statutaire  du  Pays 
citée  dans  le  jugement  n'empêche  pas  la  femme  séparée  de 
biens  de  faire  des  actes  d'aliénation,  comme  de  renoncer  à  une 
hypothèque  ou  d'aliéner  ses  héritages  et  en  agissant  ainsi,  elle 
ne  se  porte  pas  caution  ni  responsable  et  elle  n'en  court  aucune 
responsabilité.  Vide  Boudria  et  McLean,  10  R.  J.  R.  Q.,  p.  24 
et  13  R.  J.  R.  Q.,  p.  500  ;  Armstrony  vs.  Rolaton,  et  Dufresnay, 
Oppte,  et  The  Trust  and  Luan  Company  of  Upper  Canada, 
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(\)ntcstantH.(l)t't  13  II.  J.  R.  Q.,n.  4?)I.  SoUHlN'mpirodo  linloc- 
triiu'  «'taMi»;  par  ces  aiitoritV's,  il  s'riisuit  (ju'il  uxiHtf  une  tli.s- 
tiiictioii  l)i«?Ti  inar(|uaiitit  t'rjtn*  l'incapacitt''  de  la  foiuin»'  pour 
sV'iijîa^cr  à  garantii'  et  sa  capacité  pour  H'enpij^er  k  iio  pas 
fxcrcier  ses  droits.  Mr.  le  Jufje  Mruedith,  eu  rendant  le  ju^e- 
iiuînt  de  la  Cour  d'Appel,  en  la  caUHe  de  lioudrla  et  McLean, 
donne  l'interprétation  léjj^ale  de  la  clause  de  la  loi  citée  dans 
II-  juf,'einent  r«,'ndu  en  cette  cause  comme  suit  :  "  And,  as  in  my 
"  opinioii,  there  is  a  plain  différence  hetween  the  contrarfinif 
"  ot' a  UdhUify  and  the  renitucUiflon  nf  d  rlffht"  {Tro\}\oU}r 
"  l'riiKf'f  hyp..  No.  59()  ;  Fandectes  de  Justinien,  vol.  (5,  p.  251), 
"  I  think  that  the  provision  of  the  law,  relied  on  l>y  the 
"  Apjiellant  is  inapplicable  to  the  presentcau.se."  "  Moreover  the 
"  construction  contended  for  by  the  learned  .ju<lp[es  who  ditter 
"  from  the  nuvjority  ot*  the  C'ourt,  would  lead  to  this  most  un- 
"  reasonahie  resuit,  th<it  a  vuirried  woman  fume,  (Ih  ske  itn- 
"  (jiœst'unuihly  lias,  the  poive.r  of  alieaatiiKj  lier  propres  in 
"  piiji  the  (leht  of  lier  liiisfuiml,  and  yet  she  vvould  not  he  ahie 
"  to  consent  to  her  husliand  sollin^  his  own  property  for  the 
"  sa  me  purpose."  10  R.  J.  R.  Q.,  p.  83.  Ainsi  nul  doute  que  la 
femme  mariée  p('ut  aliéner  ses  pn^pres  jM)Ur  le  paiement  des 
dettes  de  son  mari  ;  en  effet  la  loi  lui  défend  d'encourir  aucune 
responsabilité  comme  (jurante,  mais  elle  ne  l'empi'che  pas  d'a- 
liéner .ses  biens  pour  payer  les  dettes  de  son  mari.  "  Leavin^ 
'  at  the  same  time  the  rififhts  and  powers  of  married  women 
"  in  other  respects  unimpaired,"  comme  remarijue    le   même 


(I)  \a\.  8«ictioii  20  (lu  cil.  .SOdel'Onl.  «le  184 1,  4  Vict,  <li^civUit  «jue  "  iiueuno 
hyi)otlu''<|ne  1i-l;u1«  ou  tauitu  nu  sera  constituée  ou  ne  Hub^isteru  sur  «les  terres, 
U'iieinents,  ou  héritages,  propriétés  réelles  ou  immobilières  ilans  cette  province, 
excepté  pour  les  causes  et  ilans  les  cas  ci-apWts,  savoir,  .sur  les  terres,  téné- 
iiienls,  et  héritages,  propriétés  réelles  et  immoliilièreu  d'Iionimes  mariés,  en 
faveur  et  à  l'éganl  (le  leurs  femmes,  pour  assurer  la  restitution  et  le  paye- 
ment <le  toutes  (Iota,  réclamations  et  deinandes  aux({uelle8  elles  peuvent  pré- 
!(MHlrc  contre  leurs  maris,  en  con8é(|uence  ou  a  raison  d'aucune  succession  ou 
héritage  ((ui  pourra  échoir  on  accroître  à  telles  femmes  mariées,  et  de  toute 
donation  (|ui  pourra  leur  t-tre  faite  pendant  la  durée  de  leur  mariage,  hupielle 
liypotluVpte  datera  les  épo(|Ues  respectives  anxi(uelles  viendra  k  échoir  ou  k 
accroître  telle  succession  ou  héritage,  ou  de  la  mise  à  exécuti(in  de  telle  dona- 
tion, etc." 

La  sec.  ôl  du  ch.  37  des  S.  R.  B.  V.  de  ISUl  décrétait  que  "  les  ventes  ou 
ti'iuixport  des  immeubles  appartenant  à  une  femme  mariée  en  (piulité  de  propres, 
t't  consentie  par  elle  soit  avant  soit  ai>rt\s  la  mise  en  force  de  l'Ordonnance 
ilViircgistrement  4  Vict.,  ch.  30,  vaudront  et  auront  leur  plein  effet  «h-  la 
iiirine  manière  (lue  si  la  trente-(|uutrième  section  de  ladite  Ordonnance  n'eût 
jamais  force  de  loi." 

Aux  ternies  de  ces  deux  sections  il  n'existe  aucune  hypothtVpie  légale  ou  taciti; 
MU-  les  propriété'»  du  mari  pour  le  remploi  des  propres  de  la  femme  aliéné-s 
ilurant  le  mariage.  \a\,  renonciation  de  la  femme  h  l'exercice  de  ses  droits  et 
reprises  en  faveur  d'un  créancier  de  son  mari,  n'étant  pas  un  cauti(mnement, 
est  valide.  (.^nni^roHg  V8.  Ro/ston,  car.,  et  />«//T.^Hay,  Opposante,  et  Gie  de 
Prfi  et  d'Hypothéqué  du  HniitCnnndn,  Contestiiute,  V.  K.  Montréal,  1er  dé- 
lembre  1H54,  Smith,  J.,  13  K.  .1.  R.  Q.,  p.  491.) 
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Juge,  10  H.  J.  K  Q.,  p.  34.  Le  Défendeur  cita  les  autorités 
Huivantes  à  l'appui  de  ses  prétensions.  6  vol.  Pandectes  de  Juh- 
tinien,  traduites  par  Bréard-Neuville,  p.  249:  "  Il  importe  peu, 
"  par  rapport  à  l'intervention,  qu'une  femme  ait  compté  la 
"  somme  en  espèces,  ou  qu'elle  ait  donné  ses  effets  en  paie- 
"  ment  ;  car  soit  qu'elle  ait  vendu  sa  chose  pour  en  donner  le 
"  prix  ou  pour  le  tléléguer  ati  créancier  d'un  autre,  je  ne  pense 
pas  qu'il  y  ait  lieu  au  aénatus  consulte,"  Or  donc,  "  si  une  femme 
"  en  intervenant,  a  déléj^ué  un  de  ses  débiteurs,  le  sénatus 
"  consulte  n'est  point  applicable,  parce  qu'il  n'y  aurait  pas  lieu 
"  si  elle  eût  compté  la  somme,  le  sénatus  consulte  se  proposant 
"  seulement  <le  la  relever  de  ses  engagements,  et  non  de  l'em- 
"  pécher  d'.-iliéner."  Page  251,  Alexandre  dit  également:  "  Si, 
"  majeure  de  vingt-cinq  ans,  vous  avez  vendu  vos  propriétés 
"  et  payé  pour  votn^  mari,  vous  ne  pouvez  invoquer  le  secours 
"  du  sénatus  consulte,"  Pour  la  même  raison,  "  quoiqu'il  faille 
"  intervenir  pour  donner  un  gage,  cependant,  suivant  Julien, 
"  si  la  femme  créancière  a  délivré  le  gage  pour  le  débiteur,  il 
"  n'y  a  point  là  d'intervention."  C'est  pounjuoi  les  empereurs 
Philippe  disent,  dans  lui  rescrit  adressé  à  une  femme,  "  Il  est 
"  constant  en  jurisprudence  (jue,  même  durant  le  mariage,  les 
"  droits  d'hypothèque  et  da  gage  peuvent  être  remis  au  mari." 

Badcîley,  J.  :  Several  years  ago.  Madame  Crebassa  sold  a 
quantity  of  land  to  the  Défendant.  In  the  deed  of  sale,  it  was 
mentioned  that  the  purchase  money  had  been  paid.  The  action 
has  been  brought  before  the  Court  below  to  recover  from 
Défendant  the  property  so  sold,  on  the  ground  that  it  was  not 
the  case  that  the  money  has  been  paid.  The  Défendant  pleatl- 
ed  that  the  other  Plaintift,  the  husband,  was  the  agent  of  his 
wife,  and  transacted  ail  her  affairs,  and  that  Plaintiff  ovved 
Défendant,  at  the  time  of  the  purchase,  a  large  gum  of  money 
which  he  set  otf.  But  Défendant  proved  nothing  with  réfé- 
rence to  this  sum  of  money.  He  admitted  that  he  paid  no 
money  whatever,  and  that  the  only  considération  for  the  deed, 
according  to  him,  was  the  deposit  in  the  husband's  haiuls. 
Under  thos»^  circumstances,  the  case  came  before  the  Court 
of  Review,  but  the  amount  of  the  purchase  money  had  nevei* 
been  paid  at  ail.  The  court  is  of  opinion  that  PlaintiH'  lias 
estabhshed  h«  r  right,  and,  c  Mlse(^uentl3^  the  judgment  of  the 
Court  below  must  be  confirmed.  Judgment  confirmed.  (1)  J., 
p.  53.) 

Olivier  and  Au.mstron(i,  avocats  des  Derjandeurs. 

Lakrenave  and  Buuneau,  avocats  du  Défendeur. 


ft'rable 
f"<iiidant 
iiieiits 
action." 
JoDoir 
Carti] 
fendant. 
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DELBOATIOR  DE  PAIBIEHT. 

Sui'ERiOR  Court,  Montréal,  Slst  March  1865. 
Coram  Badoley,  J. 
DuBUc  V8.  Charron. 

fleld  :  That  a  délégation  imparfaite  in  a  deed  of  sale  is  not  a  personal 
iindertaking  on  tho  part  of  the  purchaser  to  pay  the  auinunt  so  dele- 
t;atcd.  (1) 

In  the  deed  of  sale  by  Augustin  Dubuc  to  Défendant, 
scveral  indications  de  paiements  were  niade,  and  amon^st 
others,  one  was  made  in  favour  of  Plaintiff,  Luc  Dubuc.  l'he 
Défendant  having  obtained  a  ratification  of  his  title,  and 
(leposited  the  amount  of  his  purchase  nioney,  the  hypothecary 
creditors,  whose  claims  were  anterior  to  Plainf.iff' s  inortgage, 
were  paid  in  préférence  to  the  latter,  who  brought  this  action, 
on  the  ground  that,  his  deed,  Défendant  had  undertaken 
to  pay  his  debt.  The  i  >ofendant  pleaded  the  judgmeat  of  dis- 
tribution of  the  purchase  nioney,  and  that  no  persoUwl  engage- 
ment existed  on  his  part  to  niake  good  Plaintiff  'sclaiin.  "  The 
Court,  considering  that  the  délégations  set  forth  in  the  deed 
of  sale  by  Augustin  Dubuc  to  l)efendant,  under  date  of  the 
4tli  June  1862,  nmde  by  the  vendor  in  favor  of  Plaintiff  was 
not  a  Personal  undertaking  and  engagement  on  the  part  of 
D"fendant  to  pay  to  Plaintiff  the  sum  of  fourteen  hundred 
livres,  ancient  currency,  thereby  delegated,  and  was  otdy  for 
the  payinent  of  the  said  suni  out  of  the  amount  of  the  price 
or  purchase  nioney  in  the  deed  of  sale  mentioned,  accoi'ding 
to  the  sufficiency  of  the  price,  after  the  payment  of  prior  and 
preferential  privilèges  and  mortgages  chargeable  and  payable 
thereout  ;  considering  that  the  entire  price  or  purchase  nioney 
was  required  and  ordered  to  be  distributed  amongst,  and  for 
the  payment  of  privilèges  and  mortgages  anterior  to  and  pre- 
ft^rable  to  the  demand  of  Plaintiff  ;  considering  that  the  De- 
ftiudant  hath  niaintained  and  established  the  niaterial  aver- 
ineiits  of  his  exceptions  and  pleas  ;  doth  dismiss  Plaintiff's 
action."  (9  J.  p.  79.) 

JoDOiN  &  Lacoste,  attorneys  for  Plaintiff. 

Cartier,  Pominville  &  Betournay,  attorneys  for  Dé- 
tendant. 

(  I  )  L'on  ne  présume  jaiiiuia  qu'un  tiers-détenteur  8'u1>Iige  personnellement 
l'i  renonce  au  droit  de  délaisser,  h  moins  qu'il  n'y  ait  promesse  expresse  et 
iiiioiiciati>-n  formelle.  (Han<iuf  d»  Peiip/e  vs.  (JiiHjruH,  C.  S.,  Trois-RlvliTes, 
•-'4  février  1852,  Mi)NI>ki,et,  ,].,  \\srKiMOS,,h  et  M|!;kki>ith,J.  3  H.  J.  K.  Q., 
)..  lô».)  Voir  art.  11)29  C.  V. 
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VEllTE.-RAnnO&nOH  DE  TirRE.-DBLEaATION  DE  PMEHENT. 

SupERioR  Court,  Montréal,  3lst  Mardi,  1805. 
Coram  Badgley,  J. 
DuBuc  V8.  Charron. 

Ileld  :  In  tlie  case  of  a  «impie  délégation  .ofpayment  in  a  deed  ofsale 
where  the  vendee,  in  the  courte  of  proceediiigs  for  a  judgnient  of  ratifi- 
cation, (ieposits  the  total  amount  of  purchase  money  in  court,  that  tiie 
vendee  la  completely  exoiierated  from  ail  further  responsibility  to  pav 
the  amount  stipulated  to  be  paid  to  the  creditor  f/é%M^,  even  if  sucii 
créditer  receive  nothing  in  the  distribution  uf  the  moneys  so  depo- 
sited.  (1) 

This  wds  an  action  by  a  creditor  délégué  in  a  deed  of  sale 
against  the  vendee,  to  recover  froin  hiin,  personally,  the 
amount  which  the  vendee  undertook,  hy  the  deed,  to  pay  to 
such  creditor  à  l'acquit  of  the  vendor.  The  Défendant  pleaded 
and  proved  that,  immediately  after  the  exécution  of  the  deed 
of  sale  <'having  ascertained  that  the  mortgages  on  the  proper- 
ty  8old  were  in  excess  of  the  purchase  money),  he  applied  for 
a  ratification  of  title,  and,  in  due  course,  and  after  the  obser- 
vance of  ail  needed  formalities,  deposited  the  total  amount  of 
purchase  money  in  court,  which  was  afterwards  distributed 
amongst  the  creditoi-s  entitled  to  il.  In  this  distribution, 
nothing  was  awarded  to  Plaintiff,  and  he  accordingly  endea- 
vored,  oy  the  présent  action,  to  recover  from  Défendant  under 
the  covenant  contained  in  the  deed  of  sale. 

"  The  Court  consideriiig  that  the  délégation  set  forth  in  the 
d(îed  of  sale  by  Augustin  Dubuc  to  Défendant,  under  date  of 
the  4th  of  June,  1862,  made  by  the  vendor  in  favor  of  Plain- 
tiff, was  not  a  personal  undertaking  and  engagement  on  the 
part  of  Défendant  to  pay  to  Plaintiff  the  sum  of  fourt  (mi 
hundred  livres,  ancient  currency,  thereby  delegated,  and  was 
only  for  the  paj'ment  of  said  sum  out  of  the  amount  of  the 
price  or  purchase  money  in  the  deed  of  sale  mentioned,  ac- 
cording  to  the  snfficiency  of  the  price,  after  the  payment  of 
prior  and  prefeiential  privilèges  and  mortgages  chargeablc 
and  payable  thereout.  Considering  that  the  entire  price  or  pur- 
chase money  was  required  and  ordered  to  be  distributed 
amongst  and  for  the  payment  of  privilèges  and  mortgages 
anterior  to  and  préférable  to  the  demand  of  Plaintiff.  Consi- 
dering that  Défendant  hath  niaintaiued  and  establi.shed  the 
material  averments  of  his  exceptions  and  pleas,  doth  dismiss 
Plaintiff's  action  with  costs.  (9  J.,  p.  106.) 

JoDoiN  and  Lacoste,  for  Plaintiff. 

Cartier,  Pominvillf  and  Betournay,  for  Défendant. 

(1)  V.  art.  1029  C.  C.  et  art.  967  C.  P.  C. 
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SASUB-ARRET  AYART  JUOEHEUT. 

Couu  DE  Circuit,  pour  le  district  de  Richelieu, 

Sorel,  23  Juin  1864. 
Coram  Laberge,  J.  A. 
Mailloux  vs.  Sommerville. 

Ju(jê  :  Qu'une  simple  requête  à  fin  d'opposition,  demandant  la  nullité 
de  la  saisie-arrét  avant  juvcement,  est  liermise  par  la  loi  (Ord.  «le  l(i()7, 
titre  35,  art.  2),  et  que  le  Défendeur  peut  se  servir  de  cette  voie,  pour  ob- 
tenir l'annulation  de  la  saisie-arrét  avant  jugement.  (1) 

Le  Demandeur  ayant  fait  émaner,  le  10  juin,  1864,  une 
saisie-arrét  avant  jugement  pour  saisir-arrêter  les  biens 
int'ubles  du  Défendeur,  ce  dernier  présenta.le  13  juin,  devant  le 
jii^c  en  chambre,  une  requête  d'opposition  exposant  les  nullités, 
iiint  de  forme  que  de  fond  de  cette  saisie-arrêt  et  concluant 
à  son  animlation.  Sur  l'ordonnance  du  .juge,  le  Demandeur 
comparut  en  chambre  le  16  juin,  et  fut  tenu  de  repondre  à 
cette  requête.  Le  17  juin,  les  parties  procédèrent  en  chambre 
à  U-ur  preuve  respective,  sur  appointement  à  cette  effet.  Après 
audition  au  mérite  et  sur  la  motion  du  Demandeur  pour  faire 
mettre  tous  les  procédés  de  côté,  la  Cour  a  rendu  un  jugement 
final  renvoyant  la  saisie-arrêt  et  elle  a  motivé  son  jugement 
Cf'futue  .s\xit  :  Sur  la  requête  d'opposition  et  demande  de  nullité 
dt  :;v^;^-arrêt  du  Défendeur,  et  sur  la  motion  du  Demandeur 
pour  faire  rejeter  ladite  requête,  considérant,  lo  Que  ladite 
requête  est  permise  par  la  loi,  et  que  le  Défendeur  peut  se 
servir  de  ctîtte  voie  pour  obtenir  l'annulation  de  la  saisie-arrêt 
avant  jugement  prise  contre  lui  pendant  que  la  Cour  de  Cir- 
cuit n'est  pas  en  term^^  pour  ce  district,  et  que  célérité  est  re- 
quise dans  les  procédés  ;  2o  que  la  motion  est  mal  fondée  et 
lU"  peut  être  mai r  tenue  ;  3o  que,''sur  la  production  de  la  motion 
l'enquête  ayant  été  ordonnée  sur  les  faits  de  la  requête,  il  est 
prouvé  que  le  bref  de  saisie-arrêt  a  été  injustement  et  illégale- 
ment obtenu  par  le  Demandeur,  et  ((ue  l'allégué  ccmtenu  dans 
son  affidavit  qu'il  a  toute  raison  de  croire  et  croit  vraiment 
en  sa  conscience  que  le  Défendeur  est  sur  le  point  de  receler 
ses  biens,  dettes,  effets,  et  ledit  bois  fait  par  le  Demandeur,  et 
(le  laisser  incontinent  le  Bas-C^anada,  et  que  Sommerville  se 
cèle  dans  la  vue  de  frauder  le  Déposant,  son  créancier,  et  ses 
rréanciers,  est  d'après  la  preuve  faite,  faux  en  fait  et  mal 
fondé  en  loi.  Requête  d'opposition  maintenue.  (9  J.  p.  80.) 

(lAUTHiER,  avocat  du  Demandeur. 

PicHl^:  et  Br()s.sari>,  avocats  du  Défendeur. 


(I)  Le^lie  H  (il.  et  «an./w  Maison,  11  H.  J.  R.  Q.,  p.  77,  1-2  H.  J.  R.  Q., 
\^.  '_>««  et  13  R.  J.  R.  Q.,  p.  310  ;  Rotlier,  sur  l'Ord.  de  1607,  Ut.  JiT»,  art.  2. 
\uir  arts,  819,  834  et  854  C.  P.  C. 
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AVAL  SUR  ON  BILLET  PROHUMOUE. 

Circuit  Court,  St.  John,  12tli  March,1863. 
Coram  Loranger,  J. 
Narhonne  va.  Tetreau. 

Jfdd  :  Tliat  a  signature  snbsnribod  to  a  negotiable  note  by  a  person 
othcr  thun  tbe  niaker  of  llie  note  \h  eqni valent  to  an  uval.  (1) 

This  action  wjis  instituted  on  the  7th  January,  1863, 
to  recovor  the  snm  of  twenty  dollars,  aniount  of  a  proinissory 
note,  in  the  following  ternis  :  "  I,  for  value  received,  promise 
"  to  pay  Jean  Tétreau,  or  bearer,  the  suin  of  twenty  dollars,  ten 
"  the  first  January  next,  and  ten  dollars,  the  first  April 
next  with  interest.  Franklin,  N.  Y.,  Sept.,  18G1.  (Signed) 
Wm.  Young.  "  Je«n  Tetreau."  Plaintift,  alleged,  in  his 
déclaration,  that  Tétreau,  the  Défendant,  signed  the 
said  note  as  aval.  Défendant  pleaded  :  "  que  tous  et 
chacun  des  allégués  du  Demandeur  sont  faux  et  mal 
"  fondés,  et  qu'il  ne  s'est  jamais  porté  caution  de  William 
"  Young  et  n'a  jamais  prétendu  en  aucune  manière  endosser 
"  ledit  billet."  MacDonald,  for  Plaintift',  argued  that  the 
note  being  negotiable,  no  endorsement  was  required,  and  that, 
conriequent'y,  the  Court  "ould  not  look  upon  the  signature  at 
the  bottoni  of  said  note  "  Jean  Tétreau  '  is  any  other  light 
than  that  of  a  caution  solidaire,  and,  in  support  thereof, 
cited  Story,  Prom.  Notes,  sec.  462,  p.  5(59.  Story,  on  Bills, 
.sec.  455,  p.  531.  Loranger,  J.,  rendered  judgment  for  Plain- 
tifï"  as  above  noted.  (9  /.,  p.  80.) 

L.  G.  Macdonald  for  Plainciff. 

E  Pelletier  for  Défendant. 


WAREE0U8E  REGEIPTS  AS  COLUTERAL  SECURITT  TO  A  BARK. 

Court  of  Review,  Montréal,  30th  November,  1864. 
Coram  Smith,  J.,  Berthelot,  J.,  Monk,  J. 
MoLsoNs  Bank  va.  Janes  et  al. 

Held  :  That  a  transfer  of  goods  inay  be  validl^  made  to  a  banking 
institution  by  the  delivery  of  a  warehouse  receipt  witliout  endorse- 
ment. (2) 

(1)  V.  H.  du  C.  de  18W),  53  Vict.,  ch.  :«,  sec.  m. 

(2)  V.  art.  1741  C.  C,  -t  a.  du  C.  de  1890,  53  V.  ch.  31,  s.  73. 
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The  Plaintiffs  revendieated  300  tons  of  coals  lying  in  a  yard, 
OH  Coniinissioners  street,  in  Montréal.  In  their  déclaration, 
they  set  up  that  they  were  a  l>ody,  corporate,  carrying  on  tho 
business  of  banking,  in  Montréal,  and  that  Défendants  were 
coal  and  commission  merchants  ;  that,  on  the  27th  June,  18(53, 
Défendants  delivered  to  them  their  promissory  note  for  $1000, 
payable  three  months  after  date,  which  they  discounted  for 
them  ;  that,  as  collatéral  security  for  the  payment  of  the  note, 
Défendants,  at  the  same  time,  being  then  wnrehouseinen,  sijrn- 
ed  and  delivered  to  them  a  warehouse  reeeipt  V)y  which  they 
declared  to  hâve  received  into  store  on  storaije,  on  account 
and  deliverable  only  to  the  order  of  Plaintiffs,  300  tons  of 
coal  ;  that,  by  such  delivery,  Plaintiffs  became  *he  légal  owners 
and  bailees  of  the  300  U)ns  of  coal  ;  that  the  iiote  wjis  nevor 
paid,  and  Plaintiffs,  as  the  actual  hold(!rs  in  possession  and  «vs 
bailees  of  the  coal,  were  entitled  to  the  exclusive  right  and 
possession  thereof,  until  payment  of  the  amount  of  the  note  ; 
l)ut  Défendants  had  refused  to  deliver  up  the  coal,  whereforcî 
Plaintiffs  had  a  right  to  revcndicate  thu  saine.  The  iiiterven- 
ing  parties  came  into  the  cause,  setting  up,  by  their  petiticm 
in  intervention,  that  they  were  ereditors  of  Défendants  for 
the  sum  of  $1522.0().  The  Défendants  were  not,  and,  in  fact, 
iKîver  were,  at  Montréal  or  elsowhere,  at  the  time  the  ware- 
house reeeipt  was  given  to  Plaintiffs,  engaged  in  the  calling 
of  warehousemen,  and,  in  fact,  they  had  not  and  ne  ver  had 
had  the  capacity  of  warehousemen,  and  wtire  not  publicly 
known  as  .such  ;  but,  on  the  contrary,  were  merchants,  traders, 
aud  dealers  in  coal,  and  that  the  coal  seized  never  was  in  the 
posses-sion  pf  any  warehouseman  or  any  tliird  person,  for  or 
on  behalf  of  Plaintiffs,  but,  at  ail  the  said  tiiiies,  remained  in 
tlie  ownership,  custody,  possession,  and  power  of  Defe?>dants  : 
and  the  warehouse  reeeipt  was  null  ;  and  no  right  or  title  to 
the  coals  was  thereby  or  in  anywise  vested  in  Plaintiffs  ;  that 
Défendants  were,  at  the  time  the  writ  of  attacluiH^nt  was 
i.ssued,in.solvent,  by  reason  whereof,  ail  their  property,  includ- 
ing  the  coal,  was,  at  the  time  of  the  attaclnnent,  thi;  g«'îieral 
,'/'»//«  and  property  of  the  intervening  parties  an<l  the  other 
rreditors  of  Défendants,  and  Plaintiffs  had  no  lii'ii  or  ))''vilege 
(in  the  coal.  At  Enqn''.te,  it  was  proved  that  Defendtnts  were 
n(jt  engaged  in  the  calling  of  warehousemen,  altbough  they 
Imd  stored  goods  on  two  or  three  occasions.  Th*  warehouse 
reeeipt  was  not  endorsed.  The  Cour'„  disinissed  the  interven- 
tion. 

.T.  L.  MoRUîS,  for  intervening  parties,  .subuiitted  :  The  prin- 
(Mpal  questions  raised  are  two  of  fact,  and  twwof  law  depcnd- 
iiig  upon  the  questions  of  fact.  The  first  question  of  fact 
l'vsed  is,  were  Defenrlants  wurehousonien  txi,  tho  timc^  tliev 
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gave  the  receipt  fyled  ?  Thci  first  proposition  of  law  flepen(ïs 
upon  tho  négative  answer  to  the  foregoing  question  of  tact, 
and  may  he  thus  put,  if  Défendants  were  not  warehousernen 
at  the  time  of  their  giving  tlie  receipt,  Plaintif fs  were  not 
légal  bailees  of  the  coal  inentioned  therein.  The  second  ques- 
tion of  fact  is,  did  Défendants  endoi*se  the  receipt  to  Plain- 
tiffs  ?  The  second  proposition  of  law,  in  like  mannor,  dépends 
upon  the  négative  answer  to  this  second  question  of  fact,  and 
i.H  as  followa  :  If  Défendants  did  not  endorse  the  warehouse 
receipt,  the  delivery  of  the  same  to  Plaintiffs  did  not  operato 
as  a  valid  transftr  thereof.  In  answer  to  the  first  question  of 
fact,  viz.,  were  Défendants  warehousernen,  at  the  time  they 
gave  the  receipt,  it  may  be  urged  by  Plaintiffs  that  the  ])ro<)f 
shows  that  Défendants  stored  goods  ;  but  it  is  submitted,  >is  a 
further  proposition  of  law,  that  one  or  two  acts  do  not 
constitute  a  man  a  trader  (a  warehouseman  is  a  trader)  ; 
there  must  be  a  continuity  of  acts.  Vide  De  Lamarre  and 
Lepoitevin,  Droit  Cominerrinl,  vol.  1,  p.  83,  sec.  37  et  seg.,  and 
sec.  39.  Il  is  évident  thaï  the  first  question  of  fact  being 
answered  in  the  négative,  the  first  proposition  of  law  laid 
down  is  Sound,  and  that  a  warehouse  receipt  can  only  be 
legally  given  by  a  person  engaged  in  the  calling  of  a  ware- 
houseman, known  to  the  public  as  such,  and  having  waro- 
houses  for  the  storage  of  goods,  and  that,  therefore,  Plain- 
tiffs wore  not  légal  bailees  of  the  coal  seized.  The  injustice  of 
a  contrary  holding  is  manifest.  A  merchant,  osten.sibly  the 
owner  of  large  quantities  of  goods  displayed  to  the  public 
on  his  premi.ses  l'aily,  might,  on  failure,  prove  to  hâve  given 
warehouse  receipts  for  thèse,  and  the  chief  ass^ts  go  into 
the  pocket  of  the  holdor  of  the  receipt  leaving  the  creditors 
without  remedy.  Thèse  creditors  deal  with  their  debtor  on 
the  supposition  prévalent  in  nll  trading  matters,  that  the 
possessor  i>^  ..'le  proprietor,  and  are  maiiifestly  deceived.  No 
such  inju(  "ises  i  ;»  the  case  of  a  bond  fide  warehouseman, 
because  the  ;iublic  présume  that  the  g()o<ls  stored  are  not 
his,  or  that,  if  his,  they  may  be  pledged.  If  a  trader  désire 
to  pledge  goods,  obviously,  his  course  is  to  warehouse  them, 
and  then  endorse  the  warehouse  receipt.  No  injury  to  public 
niorals  arises  then,  jince  the  pledge  is  accompanied  by  dive-t- 
ing  of  possession,  nor  a  fortiori  is  the  pledge  by  a  trader, 
of  goods  already  warehoused,  calculated  to  deceive.  But,  in  the 
other  cases,  the  honâ  fide  gage  of  the  creditors  is  swept 
away,  and  they  are  deciîivi'd,  and  a  principle  is  laid  down 
which  would  shakc  the  foundations  of  trade.  The  common 
law  and  the  act  of  incorporation  of  the  Molsons  Bank 
equally  forbi<l  the  bank  to  »înter  into  a  contract  such  as  the  one 
incjuestion.  Vide  Pothier,  N'antisHement,  vol.  2,  p.  94,  §  H,  and 


DE   LA    PROVINCE    DE   QUÉBEC. 


173 


18  Vict.,  ch.  202,  sec.  20.  A  bank  caiinot  receive  a  wurc- 
liuuso  receipt  as  hccurity,  for  iiioneys  advanced,  froin  any  per- 
son  not  eiignged  in  tlie  calliiig  of  a  warehoUHeinan.  Con.  stat. 
Canada,  ch.  54,  sec.  8,  p.  645.  The  second  question  of  fact, 
viz.,  did  Défendants  endorse  tbe  receipt  ?  is  answered  by 
référence  to  the  receipt  fyled  wliich  bears  no  endorsenient, 
and  the  second  proposition  of  law,  viz.  That  the  delivery  of 
the  receipt  to  Plaintifts  without  endoraement  did  not  con- 
•stitute  tbem  bailees  of  the  coal,  will  be  found  to  be  correct  on 
référence  to  con.  stat.  Canada,chap.  54,scc.  8,p.  645,  which  reads 
as  follows  :  "  Notwithstanding  anything  to  the  contrary  in  the 
charter  or  act  of  incorporation  of  any  bank  in  this  province, 
auy  bill  «)f  lading,  any  spécification  of  tin)l)er,  or  any  receipt 
{^iven  by  a  warehouseman,  iniller,  whartinger,  niaster  of  a 
vessel,  or  carrier,  for  cereal  '^rains,  goods,  wares,  or  merchandise 
stored  or  deposited,  or  to  h^  tored  or  deposited  in  any  whare- 
house,  niillcove,  or  other  place  in  this  province,  or  shipped  in 
any  vessel,  or  delivererl  to  any  carrier  for  carriage  froin  any 
jîlace  whatever,  and  whether  such  cereal  grains  are  to  be- 
(lolivered  upon  such  receipt  in  .species  or  converted  into  flour, 
niay,  by  endorsenient  thereon  by  the  owner  of  or  person  enti- 
tled,  to  receive  such  cereal  grains,  goods,  wares,  or  merchan- 
(iiz«',  or  his  attorney  or  agent,  be  transferred  to  any  incor- 
porated  or  chartered  bank  in  this  province,  or  to  any  pc-son 
t'(>r  such  bank,  or  to  any  private  person  or  pensons,  as  collatéral 
sccurity  for  the  due  payment  of  any  bill  of  exchange  or  note 
discounted  by  such  bank  in  the  regular  course  of  its  banking 
liiisiness,  or  any  debt  due  to  such  private  person  or  pensons, 
and  being  so  endorsed  shall  be  vested  in  such  bank  or  private 
piTson  froni  the  date  of  such  endorsenient,  ail  the  right  and 
title  of  the  endorser  U)  or  in  such  cereal  grains,  goods,  wares, 
or  merchandise,  subj'îct  to  the  right  of  the  endorser  to  hâve  the 
saine  retransferred  to  him,  if  such  bill  or  note  or  debt  be  paid 
wiien  due;  and  in  the  event  of  the  non-paynient  of  such  bill 
or  note  or  debt  when  due,  such  bank  or  private  person  inay  sell 
tiie  !-aid  cereal  grains,  goods,  wares, or  merchandise,  or  retain  the 
pîoceeds  or  so  mueh  thereof  as  will  be  equal  to  the  aniountdue 
to  the  bank  or  private  person  upon  such  bill  or  note  or  debt, 
with  any  interest  or  costs,  returning  the  overplus,  if  any,  to  such 
l'iidorser."  Even  when  the  warehouseman  giving  the  receipt  is 
niso  the  owner  of  the  g(x)ds,  a  bank  cannot  obtain  any  pri- 
\ilege  by  the  delivery  to  it  of  such  warehouse  receipt,  uidess 
the  party  who  unités  in  his  person  the  qualities  of  warehouse- 
man anu  owner  endorses  his  nanie  thereon,  as  will  appear  by 
référence  to  24  Vict.,  ch.  28,  sec.  1,  amending  ch.  54,  con.  stat. 
of  Canada,  and  which  reads  as  follows  :  "  Providerl  that  when 
miy  person  engaged  in  the  calling  of  warehouseman,  niiller, 
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wharlin^or,  in»i8ter  of  a  vcssel,  or  carrier,  l»y  wlumi  a  roeuipt 
inay  be  ^ivt'n  in  sucli  lus  capacity,  as  liort'iuUîforc  ntcntioiuHl, 
for  ccroai  grains,  gootls,  warc»  or  inerchandise,  is  at  thc  sanu' 
tinie  tho  owner  of  or  cntitled  liiuiself  (otliurwisc  than  in  liis 
capacity  of  wan^lumseinan,  niiller,  whartinger,  niastcr  of  a 
vcsj*ol,  or  cnrriei',)  to  reçoive  stich  cercal  crains,  gooils,  warcs 
or  nierchandise,  any  such  receipt,  or  any  acknowlcdgenient  or 
certiticate  intonded  to  answer  the  purpose  of  such  receipt, 
^iven.  and  endorsed  hy  such  person,  shall  be  as  valid  and 
eflectual  for  the  purposes  of  this  act,  as  if  the  person  giviiiff 
such  receipt,  acknowiedgnient  or  certiHcate,  and  endorsinj,' 
the  sanie,  were  not  one  and  the  sanie  person,"  &c.  The  reason 
of  tins  is  to  identify  the  warehousenian  as  owner.  If  the  en- 
dorsenient  is  not  niaile,  there  is  nothing  to  sliow  that  the  ware- 
housenian is  owner  ;  and  if  it  wero  held  tliat  warel.ous(^inen 
niight  transfer  warehouse  receipts  without  endorsenient  liy 
the  owner,  tlie  hitter  wouhi  hâve  no  security  in  storing  goods. 
They  would  disappoar,  being  transferrcd  by  the  warehouse- 
nian, if  dishonest,  and  tiie  public,  by  recjiving  the  receipts, 
would  beconie  a  party  to  the  fraud. 

K.  Laki.ammk,  (^.  C,  for  Plaintiti":  Argued  that  Défendants 
were  warehousenien.  In  their  déclaration  of  co-partnei*ship,  a 
copy  of  which  was  fyle  l  of  record,  they  were  tiescribed  as 
coal  dealers  and  commission  merchants.  As  connnission  mer- 
chants,  they  were  in  the  habit  of  receiving  conaignments  of 
g(X)ds  t\>r  sale  ;  thèse  goods  they  had  to  wart'liouse  and, 
therefore,  they  were  evidently  within  the  meaning  of  the  act 
engage  1  in  the  calling  of  warehousemen,  and,  as  such,  could 
validly  grant  a  warehouse  veceipt.  They  had  aiso  described 
themselves  warehousemen  in  the  warehouse  receipt  in  ques- 
tion. Ah  to  the  second  pn»position  of  law  submittc  1  by  the 
counsel  for  the  intervening  parties,  it  was  true  that  the  Sth 
sec.  of  the  r)4th  chapter  of  the  Consolidated  Statutes  of 
Canada  reijuired  an  endorsenient  of  a  warehouse  receipt  by 
the  warehousenian  to  make  a  valid  transfer  of  the  .same.  But, 
in  tins  case,  défendant  was  the  owner  of  tho  ooals  and, 
according  to  l,lie  Act  24  Vie,  .sec.  1 ,  amending  the  former  Act, 
end(jrsenient  was  no  longer  necessary,  exctjpt  in  the  c»i.se 
where  the  warehousenian  actod  purely  and  simply  as  such, 
and  did  not  combine  in  his  person  the  (pialities  of  ware- 
housenian and  owner. 

The  Court  confirmed  the  judgment  of  the  Superior  Court, 
dimissing  the  intervention.  (9  J.  p.  81.) 

H.  &  (I.  Laklammk,  for  plaintitts. 

ToRRANOK  &  Mdrris,  for  intervening  parties. 
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00D1I8BL  FOR  DEFEROB  OR  TRIAL  FOR  FEUMT. 

CoL'KT  oF  Queen's  Bench,  Cuown  Side, 

Monircul,  80tli  Mardi,  18G5. 

Coraiu  MoNDELET,  J. 

Kkcin'a  v8.  Daoust. 

llrl>i:  Tliat  pursuiiB  tricd  for  félonies  inay  niako  thoir  Aill  defimco  hy 
two  coiiusel  and  no  inoro  befure  a  jury  wholly  coniposed  of  porsons 
Hkilled  in  the  lani^nage  of  the  defence.  (1) 

Tins  was  an  iiulictiiu>nt  for  t'orgery.  Tho  évidence  of  the 
witness  whose  sijrnatun!  was  lleged  to  hâve  been  forged  iuiving 
heen  CDrrohorated  hy  other  évidence,  as  re(|uired  hy  section 
2(ith  of  ch.  94  of  the  ConHolidated  Statutes  of  Canada  ;  Oui- 
MK'i'  and  Denis,  o''  counsel  for  the  prisoner,  ad(hessed  in  french 
tht!  jury  wholly  coniposed  of  french  speaking  pei-soiiH,  for  the 
(K'fence.  Mr.  Chai'LEAU,  of  counsel  for  tho  prisoner,  rose  also 
ttt  address  the  jury  on  In^half  of  the  prisoner,  hut  was  stopped 
l»y  the  court  on  the  principle  that  two  counsel  only  could  he 
heard  on  hehalf  of  porsons  indicted  for  criniinal  oHences.  (0 
J.,  p.  85.) 


xch, 
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FELOIIT.-HEW  TRIAL. 

Court  of  Queen's  Bench,  Cuiminal  Appeai.,  Re-seuved 

Case,  Montréal,  î)th  June,  LSGii. 

Corani  Duval,  C.  J.,  Aylwin,  J.,  Mehedith,  J,,  Duummond, 

J.,  and  Mondelet,  J. 

Ue(jina  v8.  Daoust. 

JIM  :  That  no  new  trial  can  be  granted  in  a  case  of  felony.  (2) 

A  motion  for  a  new  trial,  in  the  case  of  the  pri.soner  pi-e- 
st-nt  in  court,  who  was  convicied  of  forgery,  was  inade  hefore 
judge  Mondelet,  on  the  20th  April,  ]<S()5.  Two  indictnient 
liad  heen  found  and  a  conviction  secured  on  the  Ist  indictmcnt. 

(UC'iîw.  St.  of  ('aniula,  cli.H9,  sec.  5ô;(!<)n8.  St.  for  Lower('anada,  uh.  84, 
scf.  .'H  ;  4tli  vol.  of  Jilitckt'8  Coin;  Wendell's  VA.,  p,  XHi.  Hy  StatHt«  7  W. 
III,  u.  8,  poraons  indicted  for  hi({U  troaaon  ntay  niake  tlioir  full  defenue  )>y 
l'ouiiHel  not  oxceuding  two.  V.  art.  Wil  C  Crim. 

(2)  V.  iut.  747  du  Code  Clriniinel. 
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Ai  the  tritil  on  tlic  second  iii<iir.tiiieiit  itiiportuiico  uvidcnco  woh 
iKlducttcl  whicli  wastiot  known  or  rorneiiiburcd  at  thu  pruviuus 
triul,  and  thc  prihonor  wiui  ucquitted  (1). 

OuiMET,  Ci.,  in  nioving,  reniarked  that  tlje  motion  washased 
upon  new  evidoncf,  the  évidence  of  ''\v  witness  Legaiilt,  wliose 
testiniony  uiainly  ac<]uitted  the  priHoner  on  the  second  indict- 
nient.  This  évidence  was  t'ound  after  the  date  of  the  trial  on 
the  Hrst  indictinent.  He  suhniitted  affidavit  settin^  forth  the 
ahove  tacts  and  allegin^  the  prisoner  had  used  ail  due  dili- 
gence in  the  tirat  case  ;  but  the  new  évidence  was  discovered 
aceidentally.  He  urged  that  it  would  he  a  serious  injustice  to 
the  prisoner  if  he  were  deprivod  of  the  opportunity  of  estn- 
hlishing  lus  innocence.  The  innocence  of  the  prisoner  in  the 
second  case  had  been  declared  eniphatically  by  the  verdict  of 
the  jury  in  that  case  ;  and  the  only  différence  in  the  charges 
was  in  the  date  and  in  thc  aniount  of  the  note.  The  absence 
of  Legault  in  the  first  case  niade  the  différence  in  the  verdicts. 

JoNHSoN,  Q.  C,  Crown  Prosecutor,  said  :  The  Court  will 
probably  consider  that,  under  the  peculiar  circunistances  of 
the  présent  case,  I  am  precluded  froni  offering  any  opposition 
to  the  motion  of  my  learned  friend.  The  first  indictment  was 
supported  by  direct  and  positive  évidence,  as  indeeil  was  the 
second  ;  but,  there  is  this  différence  between  the  two  cases, 
viz  ;  that,  in  the  first,  the  évidence  for  the  prosecution  was 

(I)  TiVA' Ai-chlKtlil'H  Pleiul.  uiul  Kv.  in  uriniinal  chmcs,  hy  JerviB,  Kd.  of 
ISO'i,  p.  ir>M  :  "  It  wn«  foiinurly  mviil  tliiit  no  new  trial  mouIiI  )»e  gnvntwl  in  a 
"  cHMuof  firnxoii  itr  fe/oiiy,  where  the  proeeedings  hud  Wen  regulni-  ;  (57  T.  H. 
"  «;W  ;  HiîKNK,  il.,  new  trial;  1  ("liitty's  Crini.  L.,()')2;  Corner's  Cr.  l'rin,-.. 
"  Kil  ;  but  now  tlie  Court  of  (juoen'H  Bench,  when  the  record  is  hefore  that 
'•  cM»urt,  will  in  its  discrétion  order  a  new  trial  in  caHes  of  feloi^y  where  evi- 
"  dencc  lias  heen  iin|troperly  ndniitte<l,  or  where  thc  jury  liave  been  niisdi- 
"rected.  Hf;/.  vs.  Srnifi',  2  l)en.  V.  V.,  2S1,  17  Q.  H.,  238."  Hoscoe's  Digest  of 
the  l^w  of  Évidence  in  Crini.  C'twtes,  édition  of  I8H2,  l)y  Power,  |)age  215. 
"  There  can  be  no  new  trial  in  cases  of  felony,  whether  the  Défendant  be 
"  ac(|uitted  or  convicteil  ;  A'.»'  pnrfc  Kdulgee  Byranigee,  Il  ilurist. ,  S."m.  In  K. 
"  vs.  Scai/i:  17  Q.  B.,  238,  wliere  a  conviction  for  felony  was  renioved  into 
"  tlie  Court  of  Queen's  Beiich,  n  new  trial  was  inoved  for  on  thc  ground  of  thc 
"  iniprotMjr  réception  of  dépositions  in  évidence,  and  was  granted  ;  but  it  in 
"  said  tliat  that  case  was  without  précèdent  and  it  lias  not  been  foUowed." 
Cous.  St.  for  Lower  Canada,  chap.  77,  sec  (i.i.  In  Up|)er  (Canada,  by  thc  Act 
extending  the  right  of  appeal  in  criininal  civses,  (uissed  in  1857,  2(>  V'ict  ,  chap. 
Hl,  it  is  enacted  that  "  when  any  person  shall  l>e  convictud  before  any  Court 
"  of  Oyur  and  Terminer,  or  (îaol  Delivery,  or  Quarter  Sessions,  of  any  trca- 
"  son,  felony,  or  niisdenieanor,  sucli  person  nuiy  apply  for  a  new  trial  to 
"  eitlicr  of  the  Superior  Courts  of  Connuon  I^iw  where  such  conviction  bas 
"  tuken  place,  l)cfore  a  judge  of  either  of  such  Courts,  or  to  such  Court  of 
"  Quarter  Sessions,  when  the  conviction  lias  tiiken  place  at  such  Sessions, 
"  upon  any  point  of  law  or  question  of  fact,  in  as  full  and  ample  a  inannei  uh 
"  any  iierson  may  now  apply  to  such  Su|H5rior  Court  for  a  new  trial  a  civil 
"  action."  Upper  t'anada  Q.  B.  Rejwrts,  22  Vict.,  I7th  vol.,  Rtij.  vs.  OxphUik, 
p.  2{)5.  "  The  Court  are  not  authorised  to  graiit  a  new  trial  in  criminal  casess, 
"  <m  tlie  discovery  of  new  évidence,  or  for  the  nii«couduct  of  the  jury."  Ro 
BINSON,  C.  J. 


Honorai» 


DE    LA    PKUVINCE    DE  QUÉBEC. 


177 


Mu- 

is 


eii- 


Ilot  encuuiitured  by  any  tcstiinony  on  the  prisoner's  behalf 
tonding  U>  explaiti  or  exculpute  his  conduct  and  the  convic- 
tion upon  that  indictment  was,  therefore,  a  tnatter  of  course  ; 
while,  upon  the  secon»!  trial,  it  was  proved,  by  évidence  that 
was  only  discovered  afti*r  the  verdict  in  the  first  case,  that 
iiuthority  to  sign  the  name  of  the  prosecutor  existed  to  an 
»;xtent  to  satisfy  the  jury  of  the  prisoner's  innocence.  I 
feel,  therefore,  that  he.  should  hâve  the  opportunity  accorded 
to  hini  of  adducing  the  same  justification  in  the  case  now 
before  the  court.  It  has  been  .suggested  to  me  that,  upon  this 
motion  being  granted,  I  should  fyle  a  nolle  prosequi.  I  am 
iiut  prepared  to  go  tliat  length  however  :  I  ani  bound  to  pro- 
tect  the  rights  of  tlie  prosecutor  as  well  as  those  of  the  pri- 
soner,  and  the  prosecutor  must  iiave  in  the  présent  case  the 
opportunity  of  rebutting  the  prisoner's  évidence,  if  he  can.  I 
will  take  the  prisoiu'r's  recognizance  to  appear  on  the  first 
day  of  next  terni.  The  court  .said  the  prisoner  was  between 
two  verdicts,  one  of  guilty  and  the  other  of  not  guilty,  and 
the  only  différence  in  the  cases  was  in  the  évidence  of  Legault. 
ITnder  the  circuinstances,  the  court  was  of  opinion  tliat  it 
would  be  inju.stice  to  the  prisoner  nottoafford  hiin  the  oppor- 
tunity to  prove  his  innocence.  He,  therefore,  granted  the  nio- 
tioii.  The  prisoner  then  gave  his  own  recognizance  in  the  sura 
of  $1,000  to  appear  for  trial  next  term. 

On  the  25th  scpteniber  1805,  Ramsay  for  the  Crown  nioved 
that  the  court  (Aylwin,  J.  presiding)  do  proceed  with  this 
case  which  had  been  held  over  froui  the  preceding  terin. 

Aylwin,  J.,  said  that  the  court  would  not  proceed  to  hear 
tins  case.  The  order  given  by  the  court  last  terni  was  so  novel 
iiml  e.xtraonlinary,  that  he  could  not  take  on  hiinself  the  res- 
ponsibility  of  proceeding.  He  would,  therefore,  reserve  the 
|)()int  for  the  opinion  of  the  tive  judges  of  the  court  of  Queen's 
Hiiicli,  and  in  the  ineantinie  the  prisoner  was  adinitted  to 
liiiil  in  £500  for  his  appearance  at  the  next  tenu  of  the  court 
of  Queen's  Bench,  in  appeal,  and  on  the  tirst  day  of  next 
tenu  of  Queen's  Bench,  (.rown  side. 

The  following  is  a  copy  of  the  case  sent  by  Mr.  Justice 
AvLwiN  to  the  Court  sitting  in  appeal  :  Upon  an  indictment. 
for  feloniously  forging  a  certain  indorsement  of  a  proinissory 
note,  for  the  paynient  of  the  suni  of  three  hundred  dollars, 
witli  intend  to  defraud,  and  with  a  second  count  charging  the 
l)t'fen<lant  with  uttering  the  said  indorvseinent,  with  intent  to 
(It'frnud,  he  was,  on  the  30tli  of  March  last,  tried  before  the 
Honorable  Mr.  Justice  MoNDELET,  at  this  Court,  in  Montréal, 
and  found  guilty.  On  the  20th  April  last,  upon  a  motion 
t'ounded  upon  two  affidavits,  (of  which  motion  and  afiidavits, 
ro;^'ether  with  the  indictment,  copies  are  annexed)the  learned 
TOME  XIV.  12 
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Juclg(i  ortlcrcd  that  the  verdict  should  be  set  aside,  and 
awarded  a  new  trial.  On  the  25th  September  last,  Mr.  Ramsav, 
on  behalf  of  the  Crown,  luoved  that  a  dav  l'or  tlie  trial  should 
be  fixed.  Whereupon,  being  of  opinion  that  I  had  no  authority 
to  take  a  second  trial  after  the  former  verdict  of  guilty,  1 
directed  that  the  opinion  of  the  Court  of  Queen's  Bench,  in 
appeal,  should  be  asked  :  Firstly,  Whether  a  second  trial  can 
be  legally  had,  and  :  Secondly,  As  to  the  course  to  be  pursued, 
should  there  be  w)  authority  to  take  the  new  trial.  I  hâve 
now  respectfully  to  ask  the  opinion  of  this  Court,  in  respect 
of  the  premises,  and  hâve  directed  the  Défendant  to  be 
admitted  to  bail  until  the  iirst  day  of  the  approaching  terni 
in  appeal. 

MoNDELET,  Justice,  dit>SGnting  :  Jean-Bte.  D'Aoust's  trial 
came  on  before  me,  :ii  the  tsrm  of  the  Court  of  Queen's  Bench, 
held  in  March,  186'),  for  forgery  of  a  note  for  S300,  niade  on 
the  15th  March,  18b4,  in  i'avor  of  Joseph  Desforges.  At  the 
trial,  I  charged  stroag^y  against  the  accused,  because  the, 
pi'oof  against  him  was  oi"  the  clearest  character,  and  the  Jury 
l'ound  a  vei'dict  of  i  lilty,  and  recommended  him  to  the 
clemency  of  the  Coui  t.  ïhe  verdict  was  chiefly  rendered  on 
the  évidence  of  Desforgey,  who  swore  distinctly  that  he  never 
authorized  D'Aoust  to  sign  the  note.  On  the  18th  of  April,  in 
the  saine  tenn,  another  trial  for  forgery,  by  D'Aoust,  of  a 
note  for  $500,  purporting  to  be  signed  by  Desforges,  dated 
the  sanie  day,  took  place,  and  the  accused  was  accpiitted, 
chietfy  on  the  évidence  of  a  witness  named  Legault.  This 
witness,  who  was  not  examined  in  the  first  case,  stated  dis- 
tinctly at  this  trial,  that,  on  a  given  day,  he  was  présent  and 
htard  Desforges  authorize  the  accused  to  make  the  two  notes, 
ami  use  and  write  his  name  as  indorser.  On  being  asked  to 
account  for  his  not  having  corne  forward  to  testify  to  that 
on  the  tirst  trial,  Legault  stated  that  he  thought,  ail  the  time, 
that  the  case  had  been  settled,  and  it  wâs  when,  to  his  surpi'iso, 
he  was  told  that  D'Aoust  had  been  convicted,  tluit  he  ninde 
known  that  D'Aoust  had,  in  his  présence,  been  authorize»!  by 
Desf(jrges  to  sign  his  name.  On  this  évidence,!  charged  the  Jury 
that,  if  they  found  that  an  express  authority  was  given  to  sign 
the  note.or  that  enough  was  said  by  1  )esforgesto justify  D'Aouwt 
in  believing  in  good  faith  that  the  authority  was  given.then  a 
verdict  of  guilty  could  not  be  found.  The  Jury  gave  a  verdict  of 
actjuittal.A  motion  for  a  new  trial,  in  the  former  case,  was  madc 
on  the  20th  April,  same  term.  by  Mr.  Ouimet,  on  the  groun<l 
that  the  évidence  of  Legault  woiild  clearly  ostablish  that  tlit' 
authority  to  indoi'.se  the  Hrst  note  also,  had  been  given  ami 
that,  therefore,  the  accu.sed  was  not  guilty  ;  that  the  verdict 
at  the  tirst  trial,  although  warranted  by  the  évidence  then 
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taken,  was  net  warranted  under  the  évidence  given  in  the 
second  case  ;  in  other  words,  that  the  évidence  on  the  trial  of 
the  second  case  was  proof  that  the  accuaed  was  not  guilty  of 
forging  the  note  for  $300  for  which  he  was  tried  in  the  first 
case.  Ihe  prosecuting  (jfficer  for  the  Crown,  Mr.  Johnson,  said 
that,  under  the  circumstances,  he  should  not  oppose  the  mo- 
tion for  the  new  trial.  "  I  feel,  added   Mr.  Johnson,  that  the 
prisoner  should  hâve  the  opportunity  afforded  him  of  adduc- 
ing  the  sanie  justification  as  in  the  case  now  before  the  coui-t." 
The  question  then  arose  :  Should  the  new  trial  be  gunted  ?  I 
thought  it  should  ;   that  justice  imperatively  demanded  it  ; 
that  the  Court   of  Queen's   Bench  had   power   to  grant  it 
aniJ,  accordingly,  I  ordered  a  new  trial  to  take  place.  The 
learned  Judge  who  held  the  court  for  a  few  days,  at  the 
next  terrn,  did  not  proceed  with  the  trial,  but  referred  the 
case  to  this  court.  It  is  the  opinion  of  the  other  judges  that  I 
was  wrong  in  granting  a  new  trial.  There  being  four  on  one 
side  and  but  one  on  the  other,  it  niight  be  presumed  that, 
being  in  such  a  minority,  I  am  wrong.  But,  I  am  not  con- 
vinced  I  am  so  by  the  reasoning  of  iny  learned  confrères,  I 
am  of  opinion  that  there  was  no  case  hère  which  could  be 
ri'served  ;  the  law  has  not  provided  for  such  a  case.  Taking  it 
for  granted,  however,  that  this  court  is  legally  seized  of  the 
casp,  which  I  cannot  admit,  I  proceed  to  the  discussion  of  the 
point  reserved.  I  start  from  this  :  There  must  be  in  the  Court 
of  Queen's  Bench  a  power  inhérent  in  itself  to  remedy  such 
an  evil  as  has  arisen  in  this  case,  a  power  to  prevent  the  court 
from  using  its  authority  to  sentence  and  punish  as  guilty  a 
person   whom  it  believes  to  be  innocent,  a  power  to  provide 
for  the  case  of  new  évidence  being  discovered  on  the  trial  of 
a  similar  offence  as  in  this  case  ;  évidence  which  if  adduced  in 
the  former  trial,  or  on  a  new  trial,  would  conclusively  esta* 
blish  the  prisoner's  innocence.  No  statute  can  be  cited  taking 
away  such  a  power,  or  declaring  it  illégal.  It   is  said,   the 
Jurisprudence  in  England  has  not  established  that  a  new  trial 
can  be  delivered  in  case  of  felony,  although  it  bas  donc  so 
in  cases  of  misdcmeanor.  This  Jurisprudence,  in  the  case  of 
misdemeanor,  créâtes  a  presumption   in  favor  of  the  power 
of  the  court  to  grant  new  trial  in  cases  of  felony.  Was  there 
nny  statute  to  authorize  the  granting  of  new  trials  in  cases  of 
misdemeanor  ?  None   has  been  cited  or  alleged  to  oxist,  nor 
do  I  believe  that  any  such  statute  can  be  found.  Tlie  Jirst 
new  trial  on  misdemeanor  was  therefore  granted  without  the 
authority  of  any  statute,  this  is  taken  for  granted  and  admitt- 
ed  on  ail  hands.  But  under  what  power  ?  Clearly  from  the 
itdierent  power  of  the  court.  It  was  not  granted  in  défiance 
of  a  statute,  but  from  the  power  of  the  court  to  administer 
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justice  in  each  cuse,  from  its  boing  the  duty  of  tlie  court  to 
do  so.  And,  if  in  the  one  case,  why  not  in  the  other  ?  Why 
sliould  the  co  irt,  in  the  case  of  a  inisdeuieanor,  grant  a 
new  trial,  and  not  in  a  case  of  felony  ?  Why  reiuiîdy  an 
evil  which  is  sniali  and  opérâtes  hut  little  injustice,  and 
not  aiso  reinedy  a  gieater  evil,  which  is  of  the  greatest 
kind,  and  opérâtes  the  highest  injustice  and  evil  ?  Why  give 
a  reniedy  in  case  of  an  assa>ilt  and  refuse  to  admit  new 
found  évidence  to  save  the  life  of  a  nian,  discovered  now 
to  be  innocent,  but  against  whoni  a  verdict  of  guilty  was 
rendered  souie  tinie  since,  without  such  new  évidence.  A  writ 
of  error  cannot  be  had  in  such  a  case.  A  person  is  found  guilty 
of  felony  perhaps  after  the  gravest  doubt.  Then  conies  the 
inost  convincing  and  clearest  proof  that  the  prisoner  was  not 
guilty,  and  could  not  hâve  been  guilty  ;  that  it  was  another 
who  was  guilty  ;  and  is  the  innocent  man  to  be  sentenced  to 
death  Viecause  no  Judge  ventures  to  make  a  précèdent  giving 
a  new  trial  in  case  of  felony  ?  W^hy  shonld  a  tnan  convicted  of 
giving  a  slap  to  an  other,  get  a  new  trial  and  escape  a  small 
fine  or  a  few  days  imprisonnient,  and  an  innocent  person  not 
get  a  new  tr  '  .'  to  save  his  life,  when  the  statute  law  is  etjually 
silent  in  both  cases  ?  If  there  be  no  précèdent  of  granting  a 
new  trial  in  case  of  felony,  why  not  make  one,  if  there  be 
nothing  in  a  statute  to  prevent  it  ?  Does  not  the  Superior 
Court  invariably  apply  a  reme<ly  for  any  evil  in  civil  cases, 
provided  there  be  no  law  to  prevent  it  ?  Whj  {  Because  it 
lias,  it  must  hâve,  an  inhérent  power  to  do  justice.  If  an  evil 
so  grave  is  found  in  a  criminal  nmtter  as  in  this  case,  if  the 
prisoner  is  really  innocent,  and  the  new  évidence  discovered 
must  establish  that  innocence,  why  not  <lo  away  with  the 
evil  by  adopting  the  easy  remeùy  by  new  trial,  introduced  in 
cases  of  inisdemeanor,  without  a  statute,  it  is  true,  but  not 
contrary  to  a  statute,  when  justice  imperatively  calls  for  such 
a  remedy  ?  It  is  said  there  would  be  no  tinality  in  criminal 
cases,  every  body  would  want  a  new  trial.  Courts  wouM 
ne  ver  be  able  to  hang  any  one,  till  after  repeated  trials.  This 
seems  to  me  no  reaison  at  ail.  Courts  should  not  be  able  t<> 
sentence  any  one  to  death  when  proofs  of  innocence,  not  pre- 
viously  adduced  or  known  are  to  be  had.  to  shew  the  inno- 
cence of  the  accused.  Courts  are  not  to  hang  first,  and  tiy  and 
judge  afterwartis.  In  civil  cases,  the  same  inconvenience  might 
happen.  New  trials  are  constantly  granted  when  justice  re- 
quires  it,  and  according  to  tixed  and  settled  rules,  and  if 
justice  demands  a  new  trial  in  cases  of  felony,  such  trial  could 
be  granted,  but  <jnly  when  the  Court  saw  the  justice  of 
granting  it,  and  according  to  the  particular  circumstances  of 
each  case.  And  are  inconvenience  and  rlelay  to  be  compared 
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with  a  total  failure  of  justice  in  the  case  of  innocent  persons  ? 
It  is  said,  new  trials  in  cases  of  felony  hâve  not  heen  adopte»! 
in  England,  but  hâve  beon  refused.  Tliat  is  true  until  lately. 
But  that  does  not  prove  that  having  been  so  long  refused, 
they  should  continue  tt)  be  refxised  for  ever.  Many  changes 
liave  be(Ui  inade  in  England  in  favor  of  justice,  even  at  the 
expense  of  précédents  long  continued  and  supposed  to  be 
vénérable.  There  was  a  time  when  a  counsel  in  cross-e.xami- 
iiation  was  contined  to  the  points  touched  on  in  the  exanii- 
iiation  in  chief.  This  bas  been  relax ed  and  the  witne.ss  for 
une  party  called  up  to  prove  a  single  fact,  niay  be  cross- 
exaniined  and  be  ni&de  a  witness  for  the  other  pai'ty  on  tlie 
wliole  case.  Until  1824,  when  Chief-Justice  Best  set  bis  face 
îigainst  unliniited  protection  to  \vitne.«ses,  when  called  upon 
to  testify  to  their  own  turpitude,  the  witness  was  not  in  .such 
a  case  held  bound  to  answer,  but  the  newer  and  better  rule 
lias  been  a«lopted  that  he  shall  answer  uniess  bis  answer 
would  expo.se  hini  to  sonie  corporal  punishment.  Chief -Ju.stice 
Coke  was  held  by  some  to  bave  doubted  whether  a  jury 
which  could  not  agrée  on  their  verdict  could  ever  be  dis- 
oharged.  Whether  nieat  or  drink  could  légal ly  be  given  to 
theni,  whether  they  should  be  allowed  any  niattress  or 
whether  they  should  be  starved  into  unanitnity.  This  was  ail 
clianged.  Jurors  were  not  now  to  be  carted  froin  one  country  to. 
aiiother.  Hunianity  relaxed  the  rule  and  common  sensé  ap- 
proves  of  sucha  relaxation,for  although  Courts  .should  not,with- 
out  .strong  and  sufficient  ground,disclnrge  jurors  who  do  not 
agree,y  et  Courts  cannot  force  an  agreernent  or  a  verdict,butthey 
may  prevent  .scandai  by  the  relaxation  of  the  rule,which,  if  it 
were  the  rule,  was  surely  (juite  too  rigid  to  ha  always  followed. 
It  was  said  that  in  the  exceptional  cases  of  innocence,  recourse 
should  be  had  to  the  Executive  ;  that  the  prérogative  of  mercy 
would  be  interfered  with.  Doctors  differ,  but  I  think  innocent 
ipen  should  not  be  forced  to  go  on  their  knees  ;  guilty  men  may 
do  so.  Why  should  a  nvin  really  innocent  and  who  bas  the 
clearest  proof  in  his  hands  that  he  is  so,  go  before  the  Attor- 
iicy  General,  or  the  Executive  Council,  or  the  Governor,  and 
say  :  "  I  ain  not  guilty,  therefore  pardon  nie."  No  man  should 
l)e  placed  at  the  mercy  or  caprice  of  another  in  such  a  case. 
Of  course  I  do  not  allude  to  any  officiais  in  ])articular,  past, 
pnvscnt  or  future.  But  suppose  the  Executive  or  an  Attorney 
(ieiieral,  for  some  reason,  or  without  reason,  would  not  inter- 
terc.  The  Court,  we  are  told,  cannot  interfère,  becau.se  it  is 
iicver  done  in  P]ngland.  What  is  to  be  doue  then  /  Is  the  pri- 
soner  who  bas  l»een  found  guilty  without  évidence  or  against 
évidence,  or  with  clear  proof,  since  di.scovered,  of  his  inno- 
cence, to  V)t>   sacrificed  ?  Is  he   to   look    perhaps   to  political 
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enemies  for  a  pardon,  innocent  as  he  may  be  ?  Is  he  to  l»e 
content  with  the  stereotyped  answer  :  "  Your  case  will  be 
taken  into  considération  ?  "  When  that  considération  may  be 
that  the  sheriff  gets  ready  the  rope  to  hang  hin»  !  Putting 
this  extrême  case,  will  test  the  evil,  and  the  remedy,  I  think, 
ought  to  be  that  which  in  civil  cases  is  always  given  and  in 
ininor  criminal  oft'ences,  naniely,  a  new  trial.  I  believe  the 
Court  of  Queen's  Bench,  in  Lower  Canada,  bas  the  power  of 
granting  a  new  trial,  and  in  fit  and  proper  cases,  I  would, 
speaking  for  niyself,  grant  it.  It  is  said  that,  in  England,  the 
Parliainent  would  not  sanction  a  law  to  permit  new  trials  in 
cases  of  felony.  In  Upper  Canada  such  a  law  exists,  and  it  is 
en+'orced  froni  the  fact  of  a  law  being  passe»!  to  that  effect 
that  a  statute  was  necessary,  and  that  in  Lower  Canada  such 
a  statute  should  be  obtained.  Now,  I  look  upon  a  statute  as 
not  Tiecessary  in  this  case  ;  that  one  was  passed  is  easily 
accounted  for,  it  was  to  put  an  end  to  ail  doubt,  to  relieve 
Judges  of  responsibility.  But  if  it  exists  in  Upper  Canada 
by  statute,  that  does  not  shew  that  the  Jurisprudence  in 
England,  which  is  only  of  a  négative  kind,  and  upon  which 
Jurisprudence  the  majority  of  the  Court  relies,  is  binding  or 
based  on  justice,  or  sound  principle.  1  think,  and  it  is  my 
firm  and  decided  opinion,  that  if  the  Court  of  Queen's  Bench 
is  not  forbidden  by  statute  to  grant  new  trials  in  case  of 
felony,  if  the  Court  bas  the  inhérent  power  to  grant  it,  and 
if  justice  and  right  require,  it  should  be  granted.  There  is  no 
danger  of  its  abuse.  1  aui  convinced  that,  in  the  présent  case, 
justice  required  that  a  new  trial  should  be  granted,  and  1 
granted  iton  that  account,  and  liecause  I  considered  the  Court 
was  empowered  to  grant  it.  This  Court  is  about  to  détermine 
otherwise,  and  to  hold  that  in  not  proceeding  with  the  new 
trial,  Mr.  Justice  Aylwin  acted  in  accordance  with  law,  but  1 
do  not  acquiesce  in  the  judgment  about  to  be  rendered.  (1) 

Meredith,  Justice  :  ïhe  first  point  to  be  considered  in  this 
case,  is  as  to  whether  the  main  question  submitted  to  us, 
is  one  which,  under  the  statute,  could  be  reserved  for  our 
opinion.  Upon  this  subject,  there  bas  been  much  différence  of 

(1)  In  the  Edition  of  Rusuell,  on  Crimes  nnil  Misdemeanors,  eilited  liust 
year  by  Chiirles  Sprengel  (Jreaves,  Q.  C,  the  law  oi»  the  subject  is  thus  stat 
ed  :  "  When  tlie  Defentliuit  bas  lieen  conviuted  on  an  indictnient  either  foi' 
felony  or  for  inisdemeanor  a  new  trial  may  be  granted  at  the  instance  of  tlu 
Défendant,  where  the  justice  of  the  case  requires  it."  The  dictum  of  Lonl 
Kenyon  which  was  considertvl  as  conclusive  against  granting  a  new  trial,  was 
not  a  décision,  but  Lord  Canipbell's  décision  actually  granting  a  new  trial  is 
stated  by  (Jreaves  (the  best  criminal  Lawyer  in  Kngland),  as  well  as  in  the 
last  édition  of  Archbold,  to  be  the  présent  law  in  Englund.  It  is  to  be  observ 
e<l  this  is  not  in  virtue  of  a  récent  statutory  enactment  which  could  be  «liil 
to  be  no  law  in  Canada,  but,  from  the  power  of  the  Court  of  (J.  B.  to  gnini 
a  new  trial  "  where  the  justice  of  the  case  requires  it." 
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opinion  upon  the  Bench  in  Enf;;land  ;  ami  as  ail  the  arguments 
on  tlie  one  aide,  and  on  the  other,  with  respect  to  what  ques- 
tions may  be  reservud,  will  be  t'ound  in  the  well  known  case 
of  the  Qiteen  vs.  Mellor.  (1)  I  ahall  liniit  myself  to  a  brief 
statement  of  the  reasons  which  induce  me  to  think  that  the 
(|uestion  reserved  is  one  which  we  hâve  power  to  consider. 
The  words  of  the  law  are  very  gênerai  :  "  The  Court,  befi)re 
"  which  the  case  has  l)oen  tried,  may  hi  ils  discrétion  reserve 
"  ((/i/y  question  of  law,  which  has  arisen  on  the  trial,  for  the 
"  considération  of  the  Court  of  Queen's  Bench,  on  tlie  appeal 
'■  side  thereof."  There  can  be  no  doubt  that  tlie  question  : 
"  Can  there  be  a  new  trial  in  a  case  of  felony  ?  "  is  a  question 
of  law.  Aiul  I  think  that  question  uiay  be  said  to  hâve  arisen 
"  on  the  trial,"  ecause,  to  repeat  the  woi'da  made  use  of  by 
Baron  Rolfe  (now  Lord  Cranworth)  '  In  the  caae  of  the 
Qaee7i  vs.  Martin  (2)  the  word  "  trial  ought  to  be  taken  in  a 
libéral  sensé  and  includes  ail  the  proceedings  in  the  Court 
below."  In  the  case  just  cited,  the  Court  for  Crown  cases 
reserved,  composed  of  Wilde,  Chief-Justice,  Wightman  and 
Creswell,  Justices,  and  Rolfé  and  Platt,  Barons,  unanimously 
held  that  a  question  of  law  raised  l)y  motion  in  arrest  of 
judgment,  after  the  conviction  of  the  prisoner,  may  be  reserv- 
ed under  the  llth  and  12th  Vict.,c.  78,  that  being  the  English 
Act  establishing  a  Court  for  Crown  cajcs  reserved.  (3)  The 
tiret  question  submitted  to  us  by  the  learned  Judge  is  whe- 
ther  a  second  trial  can  be  legally  had  in  the  présent  case, 
it  being  a  case  of  felony  :  and  I  think  that  this  highly  impor- 
tant question  may,  at  this  day,  be  answ^red  in  every  nearly 
the  same  words  used  by  Chitty  half  a  ceatury  ago,  namely  : 
"  In  a  case  of  felony  or  treason,  it  seems  to  be  coinpletely 
"  settled  that  no  new  trial  can  be  granted."  (4)  There  is,  it  is 
true,  one  case,  the  Qxieen  vs.  Scaife,  in  which  a  new  trial  was 
((ranted  in  a  case  of  felony.  I  hâve  looked  into  several  reports 
of  this  case,  (5)  and  they  ail  concur  in  showing  that  it  was 
argued  and  decided  exclusively  on  the  ground  that  certain 
illégal  évidence  had  been  received,  not  one  word  was  said 
about  the  difficulty  of  allowing  a  new  trial  in  a  case  of  felony 

(1)  Deai-Bley  aiul  Bell,  p.  468. 

(2)  .3  Cox.,  C.  C,  p.  45,  30th  April,  1849. 

(3)  See  also  the  Queen  vs.  Webb,  1  Temple  and  Mew,  p.  23,  anil  3  Cox, 
IS.'J,  Dec.  9th  1848  ;  but  see  also  an  Irish  case,  Regina  vs.  Hyrne,  4  Cox  248, 
lime  24th  1858,  and  1  Cox,  p.  3. 

(4)  Chitty's  Crini.  Law,  p.  654,  where  the  autlior  cites  6  T.  R  625,  638 
i;Uh  Kast,  416  N.  A. 

(."))  The  case  is  reportcd  2  Denison,  C.C,  p.  281  ;  17th  Ad.  and  Eli.,  N.S. 
j).  2;U  ;    79  vol,  U.C.  Law  Rcp.,  p  237  ;  aiid  5  Cox,  C.C,  p.  243. 
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until  ail  the  Judges  had  given  their  ç-easons  in  support  of  the 
judginent.    But,  then,  Mr.  Doarsley,  the  counsel  for  the  pri- 
soner,  "  suggested  that  there  was  a  difficulty  in  ascertaining 
"  wi'.at  rule  should  be  drawn,  no  précèdent  having  been  found 
"  for  a  new  trial  in  a  case  ot"  felony."    To  which  Lord  Camp- 
bell answered  :    "  That  niight  hâve  been  an  argument  against 
"  our  hearing  the  motion.  '    Now  it  seems  to  me  that  :  "  if  it 
"  might  hâve  been  an  argument  again.st  the  hearing  of  the 
"  motion,"  it  might  also  hâve  been  an  argument  for  the  re- 
considération  of  the  judgment.    It  may  hère  be  obaerved  that 
the  case  just  cited  had  been  removed  by  cerliurari  from  the 
Quarter  Sessions  to  the  Court  of  Queen's  Bench,  and  it  ap- 
pears  that  when  this  is  done,  according  to  English  practice  : 
"  The  charge  is  dealt  with  at  the  civil  .side  of  the  Court  and 
"  is  subject  to  ail  the  incidents  of  a  civil  cause.  (1)  M.  Deats- 
ley,  who  from   what  I  hâve  already  said,  appears  to  hâve 
been  the  counsel  for  the  prisoner,  refers  to  this  case  in  his 
sinall  work,  called   "  Criminal  Process,"  and  after  saying  "  ail 
"  the  authorities  in  the  books  go  to  shew  that  in  cases  of 
"  felony,  or  treason,  no  new  trial  in  any  case  can  be  granted," 
adds  :  "  though  this  position  is  for  the  most  part  correct,  it 
"  must  be  received  with  some  qualification."  He,  then,  refer- 
ring  to  the  décision  of  the  Queen  vs.  Scaife,  says  :  And  the 
principle  seems  to  be  this  :  "  That  where  such  a  case  is  re- 
moved into  the  Court  of  Queen's  Bench  and  is  sent  down  to 
be  tried  at  nisi  priua,  ail  the  incidents  of  (2)  a  trial  at  nisi 
prius  attach   to  it."  This  much  is  plain,  that   whatever  may 
be  the  rule  with  respect  to  cases  moved  by  certiorari  into  the 
Queen's  Bench,  it  seems  certain  th»o  the  rule  with  respect  to 
cases  tried  in  the  ordinary  course  of  law  was,  when  the  criminal 
law  of  England  was  extended  to  the  countrj',  and  still  is,  there 
cannot  be  a  new  trial  in  cases  of  treason  and  felony.  Repeated 
attempts  hâve  been  made  in  the  Impérial  Parliament  to  change 
the  law  :  "  So  as  to  grant  to  prisoners  tried  and  convicted  of 
"  felony  in  the  Court  of  Queen's  Bench  the  same  right  of  appeal 
"  as  was  enjoyed  by  persons  convicted  of  misdemeanor,"  the 
grievance  complained  of  being  :  "  That  if  the  conviction  was 
"  one  iov  felony,  NO  NEW  trial  could  be  obtained."  And  those 
attempts  hâve  invariably  been  resisted,  not  on  the  ground  that 
the  law  was  not  as  stated  by  those  who  sought  a  change,  but, 
on  the  contrary,  on  the  ground  that  the  change  proposed  would 
not  be  an  improvement.  It  is  true  that  in  Upper-Canada  the  dis- 
tinction between  misdemeanors  and  crimes  of  greater  magni- 

(1)  See  discussion  in  House  of  Commons,  1  Feb.  186(),  on  "Appeal  in  (!ii- 
minal  Cases  Bill." 

(2)  Dearsley,  Crim.  Proceaa,  pp.  71,  72. 
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tude  lias  heon  done  away  with,  in  so  far  as  regards  the  riglifc 
to  <)l»tain  a  new  trial  ;  but  this  has  been  done  by  statut»',  and 
if  législation  for  that  purpose  was  necessary  in  Ùpper-Oanada, 
it  is  still  more  necessary  hère  ;  ft)r  it  ia  phiin  that  if  an  ap- 
plication for  a  new  trial  were  allowed,  it  ought  to  Im*  niade  to 
the  Court  of  Queen's  Bench  sitting  in  appeal,  held  by  at  leavst 
four  Judges,  and  not  to  the  C^ourt  of  Queen's  Bench  on  tbo 
(Jrown  side,  usually  held  by  one  Judge.  (1)  And  it  is  equally 
plain  that  under  the  exiating  law,  such  an  application  couhi 
not  be  inade  to  t]\\i  C'ourt  of  appeals.  It  is  not  for  this  C-ourt 
to  décide  whether  it  is  désirable  to  change  our  law,  so  as  to 
admit  of  new  trial  in  cases  of  treason  ukI  felony.  I  admit 
that  it  is  difficult  in  theory  to  answer  the  arguments  that 
iiave  been  urged  for  giving  a  party.  in  cases  of  the  utmost 
moment,  a  right  that  is  freely  accorded  to  him  in  cases  of 
unich  less  importance  ;  but  no  one  who  has  had  expérience  in 
the  working  of  cri  minai  Courts  can  fail  to  see  that  there  arc 
])ractical  objections  of  great  gravity  against  the  makingof  the 
change  proposed.  The  Impérial  Parliament,  upon  several  oc- 
casion, has  been  called  upon  to  consider  this  subject,  and  the 
opinions  of  almost  ail  the  Judges  were  obtained  in  relation  to 
it.  Sir  Cornwall  Lewis,  the  Secretary  of  State  for  the  Home 
Department,  in  the  course  of  his  answer  to  Mr.  McMahon, 
observed  :  "  In  the  year  1848,  a  committee  of  the  House  of 
"  Lords  was  appointed  to  consider  a  bill,  which  was  called 
"  the  criminal  Law  amendment  Bill,  when  two  of  the  Judges, 
"  Mr.  Baron  Parke  and  Mr.  Baron  Alderaon,  both  enunent  for 
'  their  knowledge  of  the  criminal  law,  were  examined  on  the 
"  (juestion  to  which  the  présent  bill  referred.  Lords  Lyndhurst, 
"  Broughman  and  Denman  were  also  examined  before  the 
"  committee,  and  further  the  évidence  of  Baron  Parke  and 
"  Baron  Alderson  was  sent  round  to  ail  the  Judges,  and  their 
"  opinions  with  regard  to  it  were  requested.  What  was  the 
"  resuit  ?  Baron  Parke  and  Baron  Alderaon  had  stated  very 
"  decidedly  their  opinion  against  an  appeal  in  crin.inal  cases, 
"  and  their  conclusion  was  confirmed  without  the  .slight- 
■  est  ujodification  by  Lords  Denman,  Lyndhurst  and  Brough- 
■'  man.  At  the  same  time  ihe  foUowing  Judges  concurred 
"  with  their  Lordships  by  written  communication,  namely  :  Mr. 


(I)  Dans  une  action  en  dommages  pour  nuisance,  l'allégation  (|ue  la  ohose, 
que  l'on  prétend  constituer  une  nuisance,  est  plus  utile  au  public  qu'elle  ne 
lui  cause  d'inconvénients,  ne  constitue  pas  une  défense.  La  règle  me  nte.rr 
tno  lit  aHeniim  non  (aedax,  qui  nous  enjoint  de  jouir  de  ce  qui  nous  appartient 
«le  manière  à  ne  faire  tort  à  personne,  est  une  maxime  du  droit  commun  de 
l'Angleterre  aussi  bien  qu'une  maxime  du  droit  civil.  Dans  le  Bas-Canada,  oi'i 
la  Cour  est  présidée  par  un  seul  juge  et  jamais  par  plus  de  deux,  la  motion 
pour  un  nouveau  procès,  dans  le  cas  de  mifidire.etion,  est  impraticAble.  {/ifi/inn 
vs.  linici;  V.  B.  R.,  Montréal,  24  mars  1860,  Aylwin  J.,  8  K.  J.  R.  Q.,  p.  119.  ) 
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"  Justice  Patterson,  Mi*.  Justici;  Colt'i'idjLfe,  Mr.  Justice  Wirjht- 
"  iiian,  Mr.  Justice  Erle,  Mr.  Ju.stice  Coltumn,  Mr.  Justice 
"  Maule,  Mr.  Justice  Cresswell,  Ch. -Baron  Pollock  and  Mr. 
"  Baron  Rolfe.  In  addition  to  tliat,  the  testitnony  of  Mr.  Ser- 
"  j,'eant  D'Oyley,  was  a^minst  any  change,  so  that,  with  the 
"  exception  of  Mr.  (ireen  and  Sir  Fitzroy  Kelley,  ail  the  wit- 
"  nesses  were  of  opinion  tliat  the  appeal  ou^lit  net  to  be 
"  allowed."  \Ve  knovv  that  the  hill  which  was  introduced  by 
Mr.  McMahon  in  Fob.,  1860,  for  the  establishment  of  a  Court 
of  crinunal  appeals,  the  main  object  of  Nvhich  was  to  give  a 
new  trial  in  cases  of  treason  and  felony,  was  not  alhjwed  to 
bu  read  a  second  time,  and  was  rejected  without  a  division  ; 
and  that  the  same  fate  attended  a  bill  introduced  by  Mr. 
Butt,  for  t'ie  saine  purpose,  in  May,  1861.  Our  law  on  this 
subject  is  t.ie  law  of  England,  and  in  the  absence  of  Provin- 
cial Le''islation.  I  think  it  would  be  nothing  short  of  an 
usurpation  on  our  part,  were  we  to  attempt  to  e.xercise  a 
power  which  the  Impérial  Parliament  has  deliberately  and 
repeatedly  refused  to  grant  to  any  court  in  England.  For 
thèse  reasons  I  ain  of  opinion  that  the  first  question,  subnùtted 
to  us  by  the  learned  judge,  ouglit  to  be  answered  in  the  néga- 
tive. The  second  'luestion  proposed  is  :  "  As  to  the  course  to 
"  be  pursued,  should  there  be  no  authority  to  take  the  new 
"  trial."  This  it  seenis  to  me,  I  say  it  with  ail  déférence,  is  a 
(piestion  to  be  determined  hy  the  learned  Crown  prosecutor  ; 
and  were  we  to  answer  it,  I  apprehend  we  would  in  effect, 
oHer  that  learned  officer  advice  for  which  he  has  not  asked, 
and  by  which  he  might  not  deem  it  consistent  with  liis  duty 
to  be  guided.  I  therefore  submit  that  it  will  be  well  for  us  to 
abstain,  for  the  pre^^ent,  froni  the  expression  of  any  opinion 
upon  the  second  question  submitted. 

Drummoni),  Justice,  stated,  his  regret  at  being  called  upon 
to  discuss  a  (|Ut;stion  like  that  now  before  the  court,  todiscu.ss 
matters  well  settled  already  and  alwut  which  he  had  long 
ago  an-ived  at  a  settled  conviction.  In  his  earliest  study  of 
the  criminal  law,  the  anomaly  had  struck  him,  as  no  doubt 
most  others,  why  it  was  that  in  cases  of  misdemeanor  a  new 
trial  could  be  had,  but  not  in  cases  of  felony,  why  it  was  that 
for  a  trifling  offence  a  criminal  might  hâve  a  second  chance  of 
escape,  but  not  where  his  life  was  in  danger.  He  had  made 
attempts,  more  than  once,  to  press  the  judges  for  a  new  trial 
in  cases  of  felony,  but  was  met  in  such  a  way,  on  the  seconfl 
occasion,  tliat  hu  had  not  again  attempted  it,  nor  had  he  any 
knowledge  of  its  being  attempted  till  after  the  judgment  of 
Lord  Campbell,  already  referred  to.  In  the  case  of  McCorkill, 
on  a  motion  in  arrest  of  judgment  and  for  a  new  trial,  he  had 
called  the  attention  of  the  court  to  Lord  Campbell's  judgment, 
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liut  tlie  tlion  Chief-Justico  only  slinij^frod  his  sliouldcrs  and 
Mr.  Justice  Aylwin  would  not  liston  to  uny  application  for 
new  triul.  He  was  quite  satisHed  no  «uch  triai  in  a  case  of 
fclony  could  be  had  ;  he  rested  his  oj)inion  on  tlie  hiw  and  the 
pructice  of  law  as  setth'd  âges  since,  and  as  it  vvjw  transplant- 
cd  into  this  colony  aftcr  the  conquost  of  the  country  \ty 
iMif^land.  He  could  not  for  a  moment  entcrtain  the  nution 
that  our  criminal  law  consisted  solely  of  what  was  ;]»'chire<l 
l)y  statute.  If  this  were  so,  Courts  of  criminal  law  mi^ht  bo 
closed  at  once,  for,  in  fact,  criminal  law  rcsti'd  lar;,'ely  on  the 
common  law.  It  is  ari^ued  that  if  there  be  no  .statute  forbid- 
ding  a  new  trial  in  cji.ses  of  felony,  the  court  may  grant  it. 
But  this  would  be  little  less  than  allowing  a  judge  to  do  what 
lie  pleased  where  no  statute  interfered,  to  look  not  at  what 
the  law  is,  but  what  it  ought  to  be  according  to  his  view,  and 
to  décide  froni  his  own  notions  of  justice,  or  of  what  would 
heneHt  the  aubject.  This  would  be  making  a  court  or  judge 
o(|ual  to  the  Législature.  He  was  not  prepared  to  juatify  such 
a  course,  but  would  follow  the  law  and  practice  of  the  courts. 
The  question  was  not  where  is  the  law  which  forbids  a  new 
trial  in  cases  of  felony,  but  where  is  the  law  that  allows  it  ? 
He  knew  of  none  and  could  not  enter  upon  the  «luestion 
whether  such  a  law  would  or  would  not  be,  on  the  whole, 
lieneficial.  A  great  deal  might  be  said  on  both  sides  of  the 
(luestion,  in  a  philosophical  point  of  view,  Imt  he  considored 
it  whoUy  out  of  place  for  Judges,  who  had  to  administer  law 
tin  it  ifi,  to  enter  upon  such  a  discussion.  This  court  ha<l  only 
to  interpret  the  laws,  as  it  exists,  and  to  administer  it.  It  was 
not  in  its  province  to  discuss  the  ettect  of  changes  in  the  law, 
as  if  the  Court  ha  I  power  to  make  changes,  or  to  décide  upon 
whether  they  would  or  would  not  be  advantagc^ous  to  the 
public.  As  to  the  question  what  the  Judge  should  do  with 
this  case  when  it  might  corne  >ip  for  trial,  this  Court  gave  no 
order,  but  the  majority  were  uf  opinion  that  Mi-.  Justice 
Aylwin  had  acted  rightly  in  refraining  from  proceeding  with 
the  new  trial. 

DUVAL,  Chief-Justice  :  The  sole  question  in  this  case  is  as 
to  whether  a  new  trial  can  be  graîited  in  a  case  of  felony  or 
trcason.  It  bas  had  but  one  answer,  and  that  in  the  négative, 
liy  the  judicial  décisions  and  practice  of  centuries  in  England. 
Tiie  Parliament  of  England  refused  to  alter  the  criminal  law, 
so  as  to  giv»!  such  a  trial,  and  liy  what  right  can  a  C/Ourt  or 
Judge  hère  prétend  to  grant  what  is  unknown  to  the  law. 
That  it  is  unknown  is  a  sufficient  reason  for  us  not  to  gront 
it,  and  not  to  alter  or  add  to  the  law.  The  detision  of  Lord 
rainpbell  referred  to,  is  the  one  aolitary  case  tending  to 
support  the  doctrine  of  such  a  trial  being  granted,  and  that 
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was  in  opposition  to  the  uniforin  current  of  autliority.  It  la 
a  décision  whicli  neithor  writers  nor  .Indues,  hâve  professe! 
to  understand,  and  wliicli  lias  never  been  foliowed.  The 
statute  of  1794  did  notgiveunliinited  authority  to  our  ('ourts 
as  now  nretended.  On  the  contrary.  the  Législative  ,.owers 
exercise'!  hy  certain  ('ourts  in  France  were  not  granti'd  to 
th(!ni,  and  if  not  granted.  cannot  l»e  legally  exercised,  front 
any  suj)posed  fai'  •  of  justice  hy  the  law  as  it  stands,  or 
froni  snpposed  benefit  t(/  arise  froni  the  introduction  of  the 
new  practice  contended  for.  The  argument  whieh  says  if  a 
new  trial  is  granted  in  t»  case  of  rnisdenieanor,  why  not 
in  a  case  of  felony,  is  entitled  to  very  little  weight.  For  there 
are  plain  and  well  established  distinctions  between  the  two 
classes  of  offenses,  and  the  Court  hâve  recognized  and  actwl 
upon  thèse  distinctions.  Blackstone  tells  us,  that  a  misdeniea- 
nor  is  more  like  a  civil,  than  a  criminal  proceeding  ;  the  ac- 
cused  is  a  Défendant.  He  appears  and  pleads  by  counsel  :  trial 
may  be  had  in  his  absence,  and  judginent  pronounced  in  lus 
absence.  The  terni  félonie  although  by  some  derived  from  the 
Angio- Saxon,  in  reality  implies  a  forfeiture  and  was  well 
known  to  the  feudal  law.  But  without  dwelling  on  the  dis- 
tinction known  by  every  law^'er  between  nnsdemeanor  and 
felony,  it  is  enough  for  us  that  in  the  one  case  a  new  trial  has 
been  often  granted,  and  not  in  the  other.  To  abolish  thèse 
distinctions,  or  to  grant  new  trials  in  both  cases,  nmy  be  or 
may  not  be  wise.  It  is  for  he  Législature  to  settle  that  point. 
But  for  a  Court  or  Judge  legally  to  do  so,  power  must  be 
given  and  not  assumed.  If  a  Judge  can  make  law,  a  Législa- 
ture is  not  necessary.  With  respect  to  the  dictum,  said  to  be 
Lord  Coke's,  that  a  jury  could  not  be  discharged,  no  such 
didnvi  in  tins  unrestricted  sensé  was  laid  down  by  Lord 
Coke.  He  only  gave  the  gênerai  rule  that  once  empannelled, 
a  jurj'  could  not  he  discharged  without  rendering  a  vei-dict  : 
that  is  to  say,  there  must  V)e  good  reason  for  the  discharge. 
As  to  ci'oss  examining  witne.sses,  the  true  doctrine  held 
was  not  that  the  cross-exaniination  could  only  touch  upon 
points  in  the  examination  in  chief,  but  in  certain  cases,  to 
avoid  confusion,  Judges  required  the  évidence  as  to  spécial 
points  to  l)e  taken  continuously  and  in  a  certain  order,  as  for 
instance,  items  in  an  account  nnist  be  gone  into  separately,  so 
that  the  jury  could  understand  the  items  as  they  wei*e  pro- 
ceeded  with.  But  the  witness  was  still  liable  to  examination 
on  the  whole  case.  The  mode  of  doing  so  was  discretionarv 
with  the  Judge.  It  was  part  of  what  we  call  the  inutrurtion 
du  procèn,  an<l  a  wise  and  useful  rule,  not  lately  laid  down  as 
we  hâve  been  told.  As  to  the  amount  of  protection  to  lie 
claimed  by  a  witness,  différences  of  opinion  ha<l  existed  in 
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iMi^laixl.soiiu'  Judges  goiii^  t'urtlicr  tliiiii  othersiii  coiiipt^lling 
answt'rs.  But  wliat  was  the  consfciut'iicc  {  The  Legislaturi' 
interfeni'.l  aiul  witn<'s.st'H  wt-re  pnitccttMl  not  l»y  Judjjo  iiiadc 
law,  nor  by  the  oiniiipotence  ol"  Courts.  Iiut  l)y  tins  statuts. 
Tliese  changcH  ititi'oduced  iuto  tlic  iiuxIeH  of  procedur»'  in 
England  c<>uld  liavr  iio  Id-arin^^  on  tlie  (|Ut'sti<)n  at  issuo  in 
tliis  cause  and  ouglit  not  to  tiave  Iteen  nientionod.  Hc  Imd 
askfd,  during  the  previous  term,  where  was  the  Uiw  to  be 
t'otmd  allowing  a  new  trial  in  cases  uf  felony  (  Noue  had  heen 
cited.  Many  reasons  of  public  policy  niight  be  urged  for 
ket'ping  the  law  as  it  is.  and  letting  well  alone.  He  was  struck 
with  a  reinark  that  perliaps  the  accused  had  a  better  ciiance 
uiider  the  présent  law  than  if  exposed  to  a  sec()"d  or  third 
trial.  However  that  nnght  be,  he,  as  a  Judge,  could  not  make 
a  law  granting  a  new  trial,  and  if  he  were  called  upon  as  a 
k'gislator  to  express  an  opinion,  he  should  vote  against  it. 
'riie  niajority  of  the  Court,  theref(»re,  are  of  opinion  that  Mr. 
Justice  Aylwin  was  right  in  not  proceeding  with  the  trial. 
On  tlie  second  point,  no  opinion  would  be  expressed. 

JuDCJMENT:  At'ter  hearing  counsel,  »i8  well  on  behalf  of  the 
prisoner  as  for  the  Crown,  lud  due  délibération  had  on  the 
cast'  transinitted  to  this  Court  from  the  Court  of  Queen's 
Bench,  sitting  on  t'i  Crown  sida,  at  Montréal,  it  is  considered, 
iidjudged  and  finally  detennii:  d  by  the  Court  now  liere, 
pursuant  to  the  stiitute  in  that  behalf,  that  a  second  triai 
caïuiot  be  legally  had  on  the  indictment  foun<l  against  the 
prisoner  Jean-Baptiste  D'Aoust.  Dimentievte  :  The  Honorable 
Mr.  Assistant-Judge  MoNDEi-ET.  (1  L.C.L.J.,  p.  70  ;  2  L.G.L.J., 
p.  29:  9  J.,  p.  85  ;'lO  J.,  p.  221  et  16  D.T.B.C.,  p.  485.) 

Ramsay,  t.  K.,  pro  Regin»v 

OuiMET,  for  D'Aoust. 


Iiarge. 
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ASVOCATE  AS  A  WITNES8. 

Sui'EUioii  Court,  Montréal,  20th  Septeiuber,  18(34. 
Coraiu  Berthelot,  J. 
Mackenzie  et  al.  iw.  Maokenzie,  and  Mackenzie  et  al.,  T.  *S'. 

Held  :  That  an  advocate  and  attorney,  tiers-t^aisi  in  a  cause,  cannot 
refuse  to  déclare  w  liât  nior.eys  lie  inay  hâve  in  his  hands  belonging  to 
a  Dtfemlant  in  tliis  cause,  on  the  ground  that  liis  doing  t-o  wouTd  be  a 
betrayal  of  professional  confidence.  (1) 

This  was  a  motion  by  Plaintiff,  to  compel  Murdock  Morri- 
Hon,  one  of  the  tiers-.'iaùis,  to  make  a  proper  déclaration  as 
•such,  he  having  declined  doing  so,,  on  the  ground  that  what- 
ever  he  had  in  his  hands  he  held  as  the  attt)rney  and  counsel 
•of  î)efendant,  who  had  been  arrested  by  Plaintifis  on  a  charge 
of  einbezzletnent,  and  that  he  could  not,  without  violating  the 
obligations  of  his  profession  and  tlie  faith  due  to  his  clients, 
dépose  in  the  case,  according  to  the  exigency  of  the  writ  of 
attachinent  served  upon  him. 

•  MoiiRisoN  (for  self)  and  Kerr,  counsel,  submitted  the  follow- 
ing  authoritiea  in  support  of  the  pretensions  of  the  tiers- 
saisis  :  2  Evans'  Pothier,  p.  316;  2  Phillips  on  Ev.  (Arn.  Ed.), 
p.  167,  (180  Eng.  Ed.)  ;  Guyot,  vo.  Avocat,  p.  786  ;  1  Phillips 
and  Anios,  pp.  174,  181, 183  ;  Archbold's,  Civil  Practice,  p.  61  ; 
1  Taylor,  on  Ev.,  par.  840  ;  Giigy  vs.  McGuire  (2)  ;  Bioche,  vo. 
Avocat,  Nos.  64,67,68  ;  Nouv.'Den.,  vo.  Avocat, 'p.  738  ;  Wool- 
rich's  Crim.  Lav\  p.  234. 

Bethun'E,  Q.  C,  for  Plaintiffs,  called  the  attention  of  the 
court  to  the  foot  note  in  the  citation  froni  Guyot  :  "  Il  n'est 
point  obligé  de  révéler  comme  témoin  ce  qu'il  ne  .sait  que 
comme  a\ocat,  à  moivs  que  son  client  ne  lui  ait  montré 
fraudidenscnient  de  la  confiance,  qiœ  ^lonr  écarter  son  tcnioi- 
jjuage,"  and  argued  that  the  exception  hère  stated  exactly 
titted  the  présent  case,  where  the  client,  for  the  niere  purpost' 
of  fraudulently  avoiding  an  attachment  of  his  funds,  placed 
them  in  the  hands  of  his  professional  adviser  ;  and  also  coi'- 
tended  that,  apart  from  any  e.xpress  authoritj'  on  the  subjeot, 
it  was  impossible,  on  principle,  for  the  court  to  maintain  so 

(1)  V.  art.  275  0.  P.  0. 

(2)  Le  tribunal  ne  peut  forcer  le  secrétaire-provincial  A  produire  certains  docu- 
ments dont  la  production  serait  nuisible  à  rinti'rôt  publie  {(hujy  vs.  Mrfluin , 
t".  H.  R. ,  Qut'bee,  18  janvier  18()3.  Avi.win,  J.,  DrVAi.,  J.,  Mekkuith,  .1., 
MoNUKi.KT,  il.,  dissident,  et  TÎKRTnEi.oT,  .).,  confinniuit  le  jugement  de  C.  S., 
Montréal,  Taschekkau,  J.,  11  R.  J.  R.  Q.,  p.  241).) 


DE   LA   PROVINCE  DE   QUÉBEC. 


191 


nioustrous  a  proposition  as  that  contended  for  in  the  présent 
instance,  as  its  doinff  so  woultl  involve  the  nmking  of  the 
légal  profession  the  récipients  of  stolen  property. 

The  court  grante<l  Plaintiffs  motion,  and  ordered  :  "  That 
Murdoch  Morrison  do  forthwith  coniply  with  the  exigency  of 
the  writ,  and  do  déclare  on  oath  what  goods,  nioneys,  crédits, 
debts,  or  etTects  belonging  or  due,  or  to  beconie  due  to  Défen- 
dant, he  had  in  his  possession,  custody  or  power,  at  the  tiuie 
of  the  service  of  such  writ,  or  has  since  had  or  expects  to 
hâve."  And,  in  so  doing,  referred  to  first  Greenleaf,  on  Ev., 
ch.  14,  Nos.  237,  238,  240,  244,  245.  (9  J,  p.  87.) 

Stkachan  Bethune,  Q.  C,  for  Plaintiffs. 

M.  Morrison,  T.  S.,  in  pei-son. 

William  H.  Keuu,  C<mnsel, 


ACTION  IN  WARRANTT.-COSTS. 

Sui'ERioR  Court,  Montréal,  Ist  Aprii,  18(14. 
Coram  Smith,  J. 


Mox(JENAis  VK.  Pilon,  and  Pilon,  Pltft".  en  f/ar.,vs.  BrahsEur, 
Deft.  en  gar. 

Ifild:  That  where  a  Defeiulant  en  garantù-  confesses  juHpmeiit  for  ii 
portion  oiily  ot  tlie  principal  (leinaïui  and  contest  the  principal  action 
lis  rcjjîards  the  balance,  and  jiulj;nient  m  rendered  for  tue  anionnt  con- 
fcssed,  the  Défendant  en  garantie  nnist  nevertheless  pay  al!  the  costs  of 
both  demande,  incliidinn  tliose  of  contet^tation,  and  that,  uccording  to 
tlie  class  of  ihe  original  demand.  (1) 

This  was  an  hypothecary  action  for  there  covery  of  £110 
lOs  8d  and  interest  clainied  to  be  due  Plaintiff  on  a  notorial 
obligation  executed  by  Défendant  en^yarantie.  Tha  Daten- 
dant  en  garantie  pleaded  to  the  principal  <lenuunl,contending 
that  the  only  amount  really  due  to  Plaintiff  was  ^l()G.<)4, 
with  interest  froiu  the  first  of  February,  18(53,  and  declaring 
that  he  confessed  judgment  for  that  auiount,  and  praying 
that  Plaintiff'»  demand,  as  regarded  the  surplus,  might  be  dis- 
niis.sed  wilh  custs.  The  Plaintiff  joined  issue  on  this  plea  and, 
iiftor  a  protracted  contestation,  judgment  was  rendered  exactly 
t'or  the  araoïmt  confessed  ;  but  th^-  j)efendant  en  garantie  was 
condemned  to  pay  ail  the  costs  of  both  demands,  including 

(I)  V.  art.  478  C.  V.  V. 
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those  of  contestation,  as  in  an  action  above  £100 currency.  (l) 
(9  /.,  p.  88.) 

MoREAU,  OuiMET  und  Chapleau,  for  plaintiff. 

BoNDY  and  Fauteux,  for  Défendant  and  Plaintiff'  e7i  yar. 

A.  D.  BoNDY,  for  Défendant  en  gar. 


ACnON  EN  BORNAOE. 

CoL'R  SlJl'ÉRIEURE,  Montréal,  80th  Septeuil>er,  18(54. 

Corani  Lokanger,  J. 

27th  April,  1865,  Coram  Monk,  A.  J. 

Les  Curé  et  Margttilliers  de  l'Œuvre  et  Fahru^ue  de 
j/IsLE  Perrot  v8.  Ricard. 

Held  :  That  the  existence  of  a  fence  for  up^ards  of  forty  yeuis,  as  a 
dividini;  line  between  two  propertieB,  will  not  prescnbe  either  the  riglii 
to  instituie  proceedings  ««  fcomajre  or  the  right  of  tbe  hiwful  owner  to 
Buch  portion  of  the  property  a^<  may  hâve  been  improperly  enclosed  by 
such  fence.  (2) 

This  was  an  action  en  bornaye,  to  whicfi  Défendant  pleaded 
that  he  and  lus  auteurs  had  possessed  the  property  clainied 
to  hâve  been  encroached  upon,  openly  and  puV)licly,  for  up- 
wards  of  40  years,  and  that  a  fence  existed  during  the  vvfiole 
of  that  tinie  in  the  sanie  line  of  division  as  at  the  date  of  the 
institution  of  Plaintiff' s  action.  The  existence  of  the  fence  and 
the  possession  of  Défendant  and  of  his  auteurs  during  the 
period  above  stated,  was  proved  beyond  question.  At  the  hear- 
ing  o^'  the  cause  on  the  nierits,  Défendant  contended,  that 
Plaintiff 's  right  of  action  and  claini  to  the  land  in  dispute 
was  prescribed. 

LoRANGER,  J.,  nevertheless  ordered  the  bornaye  to  be  held, 
giving  the  following  reasons  in  support  of  his  judgnient  : 
"  CoTisidérant  que  le  Défendeur  n'a  fait  preuve  d'aucune  pos- 
"  session  (pli  puisse  lui  donner  le  droit  d'invoquer  la  prescrip- 
"  tion  contre  les  titres  dts  Demandeurs  et  au  delà  des  siens, 
"  et  former  une  fin  de  non  recevoir  contre  le  principal  ou  au- 
"  cun  des  accesssoires  de  l'action  en  bornage  des  Demandeurs  : 

(1)  Dans  une  action  ou  jugement  est  renihi  poui'  un  plus  fort  montant  ([ue 
les  ofifres,  mais  où  la  défense  est  en  substance  maintenue,  le  Demandeur  devra 
payer  les  frais  de  contestation.  {RoiUh  vs.  Douqall,  C.  S.,  Montréal,  27  sep 
tembre  1858.  Day,  J.,  7  R.  J.  R.  Q.,  p.  41). 

(2)  V.  art.  304  C.  C. 
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"  laquelle  est,  de  sa  nature,  imprescriptible,  rejette  les  excep- 
"  tions  du  Défendeur." 

A  bornwje  was  had  accordingly,  and  the  surveyors  in  their 
report  stated  that,  according  to  the  title  deeds  of  the  parties, 
the  fence  along  its  entire  length  encroached  on  the  property 
of  PlaintitKs,  and  that  the  proper  line  of  division  was  several 
feet  inside  of  such  fence,  and  by  such  report,  the  surveyors 
further  declared,  that  they  had  separated  the  properties  of 
the  respective  parties  by  planting  tor-nes  in  the  line  of  division 
thus  indicated  by  then  as  the  true  îine  of  séparation,  accord- 
ing to  the  title  deeds  submitted  to  them.  The  Défendant 
moved  to  reject  the  report,  on  the  ground  that  the  fence  in 
question  had  existed  for  upwards  of  40  years,  as  the  division 
line  between  the  respective  |»roperties  oi  the  Plaintiff  and  De- 
fendant,  and  ought,  for  that  reason,  to  hâve  served  as  a  base 
for  the  bornage. 

MoNK,  J.  homologated  the  report,  and  ordered  the  Défen- 
dant, within  a  certain  delay,  to  abandon  the  portion  of  the 
px'operty  lying  between  the  fence  and  the  line  of  division  es- 
tablished  by  the  report,  and  dcliver  up  the  possession  thereof 
to  Plaintiffs.  (9  J.  p.  99.) 

MoREAU,  OuiMET  &  Chapleau,  for  Plaintiffs. 

Joseph  Duhamel,  for  Défendant. 
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PEREMPTION  D'INSTANCE. 

Cour  Supérieur,  Montréal,  31  Mai  1865. 

Corani  MoNK,  J. 

Moueau  et  vir  vs.  Léonard,  Défendeur,  et  Lapucrre,  Inter- 
venant. 

Jugé  :  Que  la  demande  en  |)éreniption  de  l'instance  principale  doit 
ôtio  si^rnifiée  à  toute  partie  intervenantiuians  la  cause  et  qu'à  défaut  de 
cette  signification,  elle  ne  peut  pas  être  accordt'e.  (1) 

Le  Défendeur  fit  motion  pour  faire  déclarer  l'instance  prin- 
cipale périmée.  La  règle  prise  sur  cette  motion  fut  signifiée 
aux  Demandeurs.  Les  Demandeurs  s'y  objectèrent,  d'abord, 
parce  que  l'un  des  procureurs  du  Défendeur  était  décédé,  et 
ensuite  sur  le  principe  que  cette  demande  en  péremption  au- 
rait dil  être  signifiée  à  l'intervenant  dont  l'intervention  aurait 
tlù  subi  •  le  sort  de  l'instance  principale.  Le  Défendeur  préten- 


(1)V.  art.  4RTV.P.  C. 
TOME   XIV. 
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dit  qu'il  lui  était  loisible  de  demander  la  péremption  de  l'ins- 
tance, sans  s'occuper  des  incidents  qui  avaient  pu  être  formés 
dans  le  cours  de  cette  instance,  et,  au  soutien  de  la  procédure 
qu'il  avait  adoptée  pour  la  péremption  de  l'instance  prin- 
cipale seulement,  il  cita  les  autorités  suivantes  :  Du  <lécès  ou 
changement  de  tlistrict,  etc.  de  l'un  des  procureurs  d'inie 
partie  :  Tidmar^h  vs.  Stephens  (1),  Dubois  vs.  Dubois,  beinga 
case  oî  péremption,  (2)  7  R.  J.  R.  Q.  p.  291,  en  appel  (8).  De 
la  demande  en  intervention  comme  demande  séparée,  Statuts 
Refondus  du  Bas-Canada,  cii.  88,  sec.  71.  De  la  divisibilité  de 
l'instance.  Instances  du  principal  et  de  l'incident  considé;ées 
distinctes  et  sépai'ées.  Rodier,  quest.  sur  l'Ord.  de  1G()7,  p.  199, 
Nos.  7  et  8.  Brodeau  sur  Louët,  Lettre  P.,  Som.  16,  No.  -9. 
Dolloz,  Recueil  périod.  1829,  p.  04,  2ème  partie.  Dalloz,  Re- 
cueil périod,  182!),  p.  74,  2ème  partie.  Dalloz,  Recueil  périod., 
1880,  p.  221,  2ème  i)artie.  Voir  ce  volume,  où  l'arrêt  a  été 
rendu  nonobstant  la  jovction  de  plusieurs  instances.  Dalloz, 
Recueil  pér.  1885,  p.  26,  1ère  partie.  Dalloz,  Recueil  pér. 
1835,  p.  178,  2ème  partie.  Carré  et  Chauveau,  Proc.  civile, 
3  vol.,  p.  395,  Quest.  1421.  "  Il  suit  de  là  que  les  incidents 
"  toriibent  sous  le  coup  de  la  péremption  de  l'instance  durant 
"  laquelle  ils  ont  été  formés."  Dalloz,  Jur.  Gén.  du  Royaume, 
vol.  11,  p.  186,  No.  0,  et  Merlin,  Pigeau  (ît  Favard  y  cités. 

Peu  Curiam  :  The  rule  for  péremption  must  be  discharged. 
No  notice  lias  been  given  to  the  intervening  party.  This  want 
of  notice  is  fatal.  Rule  discharged.  (9  ./.  p.  lOO.) 

OuiMET,  MouiN  et  Marchand,  avocats  des  Demandeurs. 

LaFrenaye,  avocat  du  Défendeur. 


(I)l)e8  pit'ces  (le  procédure  sigiu'fs  par  l'un  <lcs  i\w:  procureurs  associés, 
en  son  ]>ropre  nom,  après  que  son  coassocié  a  cessé  de  prati(|ucr,  ne  seront  pas 
rejetées  du  d<issier,  h  moins  (ju'il  ne  soit  immédiatement  fait  motion  à  cet 
eliet.  (Tidmar/ih  vs.  Slcpheiin  eJ  al.,  C.  S.,  Montréal,  SOdécendire,  185(),  Day, 
J.  Smith,' J.  et  TÎADtîLKY,  ô.,5  K.  J.  R.  Q,  p.  (iô. 

('2)  L'avis  de  motion  donné  à  l'un  des  deux  procureurs  associés,  l'autre 
ayant  été  nonnné  juge,  e.^t  suttisant,  [Diihoix  vs.  Diihois,  C.  S.,  Montréal,  27 
mars  1845,  Smith,  .1.,  Vankki.son,  ,J.  et  Mondklkt,  J.,  i  R.J.  R.  Q.,  p.  322). 

(.'i)  Lors(|ue  deux  procureurs  sont  associés  et  (|Ue  l'un  deux  est  nonnné  juge- 
assistant,  signilication  à  l'autre  associé  est  suHisunte,  (iuoi(|u'il  n'y  ait  j)as  eu 
sidistitution.  iMcCnrifii/  et  /ffirf,{'.  B.  H.,  (^uélicc,  14  septcnd)re  LSôi),  La- 
KoNTAiNK,  .L  en  1'.,  .AvLwis,  .!.,  DrVAi.,  ,T.,  dissident,  Mkkkimth,  .1.,  cl 
MoNKKi.KT,  .1.,  dissident,  coufirinant  le  jugement  de  C.  S.,  7  R.  J.  R.  Q.,  p. 
2!»!).' 

Lors :|ue  l'un  des  deux  ])rocurcurs  associés  meurt,  le  procureur  survivant  re- 
présente le  client  anléi'ieurement  représenté  par  les  deux  associés,  ((/osm/lu, 
t.f  imrti',  V.  U.  R.,  Montréal,  janvier  l.S4(),  Vai.i.ikkk,  .L  en  C,  Holi.and,  .1., 
(iALE,  J.  et  Day,  J.,  7  R.  J.  K.  (i.,  p.  297.) 
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CAUTION  SOLIDAIRE. 

CoUK  Supérieure,  Montréal,  31  mars  1865. 


Coraiu  Berthelot,  J. 


QuiNN  vu.  Edson. 


Jugé:  (iiie  la  caution  solidaire  répond  à  toutes  les  obligations  du  débi- 
teur envers  le  créancier,  sans  que  ce  dernier  soit  tenu  de  veiller  il  ses 

intérêts. 

Le  Demandeur  réclamait  la  somme  de  $635.32,  pour  balance 
(le  loyer  due  par  bail  reyue  le  10  janvier,  1857,  J.  Belle,  N.  P., 
par  ses  locataii'es  A.  Booth  et  John  C.  Booth,  et  ce  du  Défen- 
deur, comme  leur  caution  solidaire  par  acte  de  cautionnement 
re(;u  le  20  février,  1857,  J.  Belle  N.  P.  Le  Défendeur  plaida 
(|Ue,  lors  du  départ  des  locataires,  ils  possédaient  des  aninuiux 
et  effets  mobiliers  dont  la  saisie  et  la  vente  par  autorité  de 
justice  aurait  pu  réaliser  une  somme  d'au  moins  S300,  et  que 
le  Demandeur  avait  sur  lesdits  animaux  et  effets  un  privilège 
(]u'il  était  tenu  d'exercer  ou  de  conserver  dans  l'intérêt  du 
Défendeur,  pour  exercer  aucun  recours  contre  ce  dernier  ;  que 
par  sa  négligence,  le  Demandeur  avait  laissé  prescrire  et  perdre 
le  pi'ivilège  et  que  le  Demandeur  s'était  mis  dans  l'impossibilité 
de  subroger  le  Défendeur  dans  toutes  les  actions  et  privilèges 
(pi'il  avait  ;  que,  conséquemment,  le  Défendeur  était  bien  fondé 
à  demander  la  réduction  de  toute  somme  que  le  Demandeur 
aurait  pu  prélever,  en  exerçant  son  privilège,  et,  notamment, 
la  réduction  de  la  somme  deS300,  et  il  concluait  à  cette  réduc- 
tion. Le  Demandeur  répondit  en  droit  :  "  ïhat  lie  was  not,  by 
law,  bound  to  guard  the  interests  of  Défendant,  nor  to  subro- 
"  gâte  him  to  the  rights  and  privilèges  referred  to  because 
"  Défendant  being,  by  the  contractof  leasing,  jointly  and  seve- 
"  rally,  solidairement,  liable  witli  the  lessees  he  is  and  ahvays 
"  was  personnally  and  directly  liable  to  Plaintifi'  and  a  prin- 
"  cipal  debtor  qaoad  Plaintiff."  Après  l'audition  en  droit,  la 
cour  a  maintenu  la  réponse  en  droit  et  a  rejeté  l'exception 
redcndarum  actionuvt  du  Défendeur.  Autorités  citées  par  la 
Cdur:  Rogue,  1  vol.  JarL^pi  lulence  consiUaire,  p.  130:  La 
Cîiution  est  tenue  des  intérêts  de  la  somme  pour  laquelle  elle  a 
Ciiutionné  à  compter  du  jour  de  la  demande  contre  le  débiteur, 
(|U()iqu'elle  n'ait  pas  été  assignée  ;  mais  elle  ne  doit  les  dépens, 
pfU'ce  qu'ils  sont  personnels  ;  elle  a  dû  être  sommée.  Denisart, 
iiii  mot  caution,  4  Y.  §  2,  p.  321  :  "  Le  cautionnement  étant 
"  solidaire,  cela  répond  à  toutes  les  obligations  du  créancier, 
"  qui  n'est  pas  astreint  h  aucune  discussion.  Il  n'est  pas  obligé 
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de  veiller  sur  le  principal  débiteur  parce  qu'il  n'y  a  pas  de 
débiteur  principal  entre  deux  débiteursetco-obligés  solidaires. 
Le  créancier  est  bien  fondé  à  rester  tranquille  tant  (|u'il  croit 
un  des  débiteurs  solidaires  solvables.  C'est  précisément  ce 
qui  constitue  la  différence  entre  le  cautionnement  simple  et 
l'obligatoire  solidaire  c|u'on  (]ualifie  iwiyropremetxtde  caution 
solidaire."  2  V,  Revue  de  le  2'ourneux,  p.  263,  no.  2: 
Lorsque,  sur  la  demande  du  créancier,  il  y  a  eu  condamnation 
contre  le  débiteur  principal,  tant  pour  le  capital  que  pour  les 
intérêts,  la  caution  est  tenue  de  ces  intérêts,  quoi(jue  telle 
demande  n'ait  pas  été  formée  contre  elle.  (9  J.,  p.  101.) 
DoHERTY,  avocat  du  Demandeur. 
DoUTRE  &  DouTRE,  avocats  du  Défendeur. 


SAISIE-ARRET  AVANT  JUOEHEHT. 


Cour  Supérieure,  Montréal,  31  mai  1865. 


Présent  :  MoNK,  J. 


QuiNN  vs.  Edh(^n. 


Jugé  :  Que  le  fait  par  un  débiteur  d'aïuioiicer  ses  effets  mobiliers  en 
vente,  après  un  inventaire,  ne  justifie  pas  l'émanation  d'un  bref  de 
saisie-arrét  avant  jugement. 

MoNK,  J.  :  This  was  an  action  for  rent.  Thinking  his  rights 
jeopardized,  the  Plaintif f  took  out  a  saisie-arrét,  on  the 
ground  that  Plaintiff  was  secreting  his  estate,  debts  and 
effects.  The  foundation  for  this  belief  was  that  Défendant' 
had  advertised  his  moveable  property  for  sale.  Défendant 
answered,  true,  but  that  shows  no  fraud.  He  said  that  he  was 
in  community  with  the  members  of  his  family  and  an  inven- 
tory  was  taken.  It  was  true  that  this  inventory  was  taken  at 
rather  a  suspicions  tinie,  but  the  court  had  nothing  to  do 
with  that.  It  might  hâve  suited  his  convenience  to  take  that 
inventory  at  that  time.  It  was  also  a  little  singular  that  De- 
fendant  did  net  advertise  the  sale  at  Longue-Pointe  where 
Plaintiff,  a  creditor,  was  supposed  to  hâve  lived.  But  thèse 
two  circunjstances  were  not  sufficient  to  justify  the  court  in 
saying  that  anything  had  been  proved  to  sustain  Plaintiff  s 
allégations,  and  tlie  saisie-arrét  must  bc  quashed  with  costs. 
(1  L.  C.  L.  J.,  p.  29.) 
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ATTAOHMEinr  BEFORE  JU70HE1IT. 

SuPERiOR  Court,  xVlonfcreal,  30th  June,  1.S64. 

Coram  Berthelot,  J. 

Ferres  ?;.«*.   Ruïherford  et  al,  and  The  Montréal  and 
Chamflain  Railroad  Company,  T.  S. 

Held  :  ïhat  the  words  "  may  be  deprived  of  hi8  remedy  and  may  lose 
U'is  debt  and  snstain  damage,"  in  un  affîdavit  for  an  attachment  before 
jiid)j:ment,  are  in-'uflicientto  jnstify  tlie  issaing  of  a  writof  «ai>i«-arr^(.  (1  ) 

Per  Curiam  :  This  is  a  motion  by  Défendants  to  quash  the 
writ  of  sfùsie-tirrît,  for  varions  reasons.  Without  adjudicating 
on  the  stifficiency  or  insufficiency  of  ail  thèse  reasons,  it  is 
eiiough  to  take  up  the  expressions  in  the  affidavit  that  Plaintiff 
"  mai/  be  deprived  of  his  remedy  and  rruiy  lose  his  debt  and 
sustain  damage."  The  statute  requires  that  the  parties  niaking 
the  affidavit  sliall  state,  that  he  "  doth  verily  believe  that, 
withont  the  benefit  of  such  attachment,  he  tvotdd  lose  his  debt 
or  sustain  damage."  Now,  it  is  quite  clear  that  a  party  swearing 
that  he  naiy,  and  not  that  he  really  woidd  lose  his  debt,  &c., 
lias  not  complied  with  the  e.xigency  of  the  statute.  The  writ 
iiiust  therefore  be  quashed.  Saisie-arrA  quashed.  (9  J.,  p.  102.) 

A.  &  W.  RoHERTsoN,  for  Plaintift. 

Henrv  .Stuart,  Q.  C.,  for  Défendants. 


RIQHT  OF  INTERVEimON  — niTEREST  IN  SUIT.- DORMANT  PARTNER. 

Court  of  Queen's  Bench,  Appeal  Side, 

Montréal,  8th  June  1867. 

Présent  :  Duval,  C.  J.,  dimiient,  Drummond,  J.,  Mondelet, 
J.,  and  Johnson,  J.,  ad  hoc. 

Rutherford  et  al.,  Plaintiffs  in  the  Court  below,  Appellants, 
and  Ferres,  Intervening  party  in  the  Court  below,  Respon- 
•lent;  The  Montréal  and  New- York  R}'.  Co.,  Défendants  in 
the  Court  below,  Appellants,  avd  Ferres,  Intervening  party 
in  the  Court  below,  Respondent. 

A  party  claimed  te»  intervene  in  a  snit,  representing  that  he  was  a 
partner  of  the  Plaintifls  who  weie  about  to  conipromi.se  their  ohiini 
aijainst  the  Défendants  without  his  confent  : 

Hdd:  That  his  interv.ntion  was  properly  r.oeived. 

(  I  )  V.  art.  834  C.  P.  C. 
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The  eircuTnstances  which  lod  to  thèse  twn  appeals  woro 
briefly  as  follows  :  Ri^ncîy  and  Ruthcrford,  two  contractors, 
in  1851,  entered  into  two  contraets  with  the  Ltike  St.  Louis 
and  Province  Line  Railway  Company,  now  reproaontefl  by 
the  Montréal  and  New-Yoï'k  Railway  Company,  to  do  certain 
work  on  the  railway.  Previous  to  the  second  of  thèse  con- 
traets, Rifjney  and  Rutherford  admit  Ferres  as  a  partner  in 
thoir  firni  for  thèse  contraets.  At'ter  the  work  was  complcted, 
in  1!S5m,  the  balance  due  was  disputed  by  the  Railway  Com- 
pany and  an  action  t'or  a  considérable  sum  was  instituted 
af^ainst  the  Company  by  Rigney  and  Rutherford.  About  this 
time,  Rigney  left  the  Province  and  the  suit  was  carried  on 
by  Ferres  and  Rutherford  till  1ÎS60,  when  Rutherford  assuni- 
ing  to  act  for  himself  and  Rigney,  without  the  knowledge  or 
concurrence  of  Ferres,  transferred  the  claim  to  Lighthall,  N.P., 
and,  in  1863,  Lighthall  and  Rutherford  e  itered  into  a  fettle- 
ment  with  the  Railway  Company,  by  which  the  suit  was  to 
be  withdrawn,  in  considération  of  a  certain  sum  in  money  and 
stock  to  be  paid  by  the  Company.  No  steps  appear  to  hâve 
been  taken  to  withdraw  the  suit  till  1864,  when  motions  were 
made  in  court  for  this  purpose.  At  this  time,  however,  Ferres, 
becoming  aware  of  the  intended  settlement,  prayed  to  be 
allowed  to  intervene  for  the  protection  of  his  rights,  and  his 
intervention  was  jiUowed  by  a  judgment  of  the  Superior 
Court  rendered  by  MoNK,  J.,  on  the  25th  of  April,  1864.  It 
was  from  this  judgment  that  both  the  Plaintifl's  and  Défen- 
dants in  the  suit  instituted  appeals.  The  Appellants  submitted 
that  the  litigation  had  been  put  an  end  to  a  year  before  the 
motions  were  made  in  court  and  could  not  be  revived  by 
Ferres,  who  had  his  recourse  against  his  partners.  For  the 
Reapondent  it  was  urged  that  the  intervention  disclosed  on 
its  face  sufficient  to  establish  that  he  had  clearly  a  i-ight  to 
be  in  the  cause  to  watch  over  his  interests.  He  alleged  a 
partnership  with  Rigney  and  Rutherford,  and  therefore  had 
a  right  to  be  in  the  case  which  they  were  about  to  settle 
without  regard  to  his  interests. 

DuvAL,  C.  J.  :  Ferres  has  asked  leave  to  intervene.  I  am  of 
opinion  that  he  had  no  right  to  intervene.  But  I  am  alone  in 
this  opinion.  My  reasons  ai'e  that  no  party  has  a  right  to 
intervene  in  a  suit  unless  he  shows  cause.  Now  what  does 
Mr.  Ferres  complain  of  ?  He  is  a  dormant  partner  of  the 
Plairitifîs  and,  by  the  law  of  this  country,  a  donnant  partner 
has  no  right  against  third  parties  ;  he  may  hâve  an  action 
against  his  own  partners.  That  part  of  the  case  should, 
therefore,  be  set  aside.  In  the  next  place,  Ferres  says  :  I  hâve 
claims  against  my  partners  and  I  am  informed  that  they  are 
to  settle  this  case  with  the  opposite  parties  to  my  détriment, 
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Ta  tliis  I  say,  suppose  this  wore  truo  aiid  suppose  thcy  settliMl 
witl»  l^efontlaiitH,  could  not  Ferres  bring  liis  action  directjy 
agairiî^t  then»,  founded  upou  the  i'raudulent  concert  betvveen 
tlieni  ?  The  conclusions  of  the  pétition  in  intervention  are 
certainly  stranf(«!  :  he  prays  tlie  court  tliat  in  case  of  contesta- 
tion of  liis  lijrhts  1»}'  Plaintiffs,  tlie  aiuount  of  his  rij^hts  ho 
ascertained  hy  arbitratioti.  What  lias  tlie  of)posite  party  to 
do  with  this  /  They  niay  well  answer:  "  We  hâve  nothiiifj  to 
say  to  you  ;  if  you  hâve  anj'  action  ajiainst  your  dormant 
pai'ttiers,  ex(!rcise  that  right  ;  but  why  do  you  ask  to  inter- 
vi'iuî  and  pray  thut  your  rights  niay  be  settled  by  an  ai'liitra- 
ti(jn  vvhich  niay  last  for  years  before  this  court,  and  in  the 
nieantinie  we  are  to  reniain  in  court  till  you  and  your 
partners  hâve  settled  your  rights."  It  is  said,  however,  that 
this  is  anticipative,  I  think  it  is  not.  I  say  that  no  party  bas 
a  ri^ht  to  intervene  unless  he  shows  cause  and  I  say  that, 
takint^  every  word  that  Ferres  says  for  gi'antod,  he  bas  shown 
no  rififlit  to  intervene  in  this  cause.  Défendants  ought  not  to 
bave  their  proceedinfjs  tied  up  for  years,  till  it  sball  please 
Ferres  and  his  partners  to  settle  their  clainis  ajçainst  each 
other.  I  would  at  once  hâve  rejected  the  intervention. 

Johnson,  J.  ;  This  is  an  appeal  frora  a  judgment  rendered 
in  the  Superior  Court  adjudicatin^r  upon  several  motions, 
The  interests  of  the  parties  v/ere  represented  as  of  great 
magnitiide  and  the  case  was  very  earnestly  argued,  but  the 
points  ap])ear  to  nte  very  simple.  In  the  first  place  there  was 
an  objection  raised  to  certain  motions  of  substitution  in  tho 
(■ourt  below.  We  only  saj'  that  there  appears  to  be  nothing 
irregular  in  thèse.  But  the  main  objection  of  tho  Appellants 
is  that  the  judgmont  appealed  from  proceeded  to  allow  a  cer- 
tain intervention  presented  by  Ferres,  the  Respondent.  The 
court  bas  corne  to  the  conclusion  that  ail  the  authorities  on 
this  point  are  fairly  condensed  in  the  article  of  the  Code  of 
Civil  Procédure,  which  may  now  lie  taken  as  law.  The  rule 
hiid  down  in  the  code  is  that  every  one  having  an  interest  in 
the  event  of  a  pending  suit  is  entitled  to  be  admitted  a  party 
thereto  for  the  protection  of  his  rights  (Art.  154).  This  appears 
sufficiently  gênerai  to  embi-ace  this  case.  But  it  is  said  that 
Respondent,  asking  leave  to  intervene,  does  not  disclose  upon 
tlie  face  of  his  pétition  sufficient  grounds  to  entitle  him  to 
intervene.  A  step  further  is  taken  and  it  is  said  that  although 
i'^erres  may  bave  shown  good  reason  to  intervene,  yet  the 
(ither  party  may  bave  a  good  answer.  But  we  cannot  go 
lieyond  the  fact  that  Respondent  bas  shown  a  prima  facie 
light  to  intervene.  The  other  (piestion  can  only  be  settled 
îifter  an  enquête.  It  may  be  added  that  the  right  to  make  a 
demand  in  a  court  of  justice  is  a  civil  right  which  can  only 
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be  restricted  by  l^srislation.  But  it  is  objected  that  tliis  inay 
hâve  the  effect  of  protracting  the  suit.  So  uiay  an  uiijust 
demand,  Courts  of  justice  cannot  control  the  justice  of  fie- 
inands  as  regards  the  right  to  make  them  ;  they  can  only 
control  the  disposai  of  them.  We  think,  then,  Respondent  lias 
a  right  to  intervene  and  beyond  that  the  court  does  not  go. 
The  judgraent  of  the  court  below  is  confirmed.  Duummond.J. 
et  MoNDELET,  J.  concurred.  Judgment  confirmed,  DuvAL,  J., 
dissenting.  (3  L.  G.  L.  J.,  p.  «3.) 

H.  Stuart,  Q.  C,  and  Cross  and  Lunx,  for  Appellants. 

A.  and  W.  Robertson,  for  Respondents. 


AOnOH  EN  SEPARATION  DE  CORPS.-ALIHENTS. 

Cour  Supérieure,  Montréal,  30th  September,  ]<S()4. 
Coram  Smiïh,  J. 


Reid  V8.  Robinson,  and  Robinhon,  Opposant. 

Held  :  Where  in  an  action  for  néparation  de  corm  et  de  biens,  an  order 
for  an  alimentary  allowance  in  favor  of  the  wiie  Laving  been  given 
during  the  pendency  of  the  suit,  the  parties  corne  together  again,  and 
again  separate,  an  action  hy  the  wife  for  the  allowance  is  bad,  without 
proof  of  cause  for  the  second  réparation .  1 1 1 

Per  Curiam  :  This  was  an  action  en  séparation  de  corpa  t-t 
de  biena.  The  Défendant  pleaded  to  the  action  and,  while  the 
suit  was  pending,  the  Court  ordered  an  alimentary  allowance 
to  be  paid  to  the  wife.  But,  in  the  meantime,  the  wife  rctui-ned 
to  her  husband's  domicile,  and  became  reconciled  to  him.  The 
husband  was  afterwards  sued  for  the  amount  of  the  alimen- 
tary allowance  which  he  had  been  ordered  to  pay,  and  exécu- 
tion was  taken.  The  husband  then  put  in  an  opposition  alleg- 
ing  that  he  and  his  wife  had  become  reconciled,  and  that  this 
reconciliation  had  the  effect  of  destroying  the  action  en  sépa- 
ration de  corps  et  de  biens.  There  could  be  no  doubt  that  this 
pretension  must  be  sustained.  It  was  true  the  wife  subse- 
quently  left  her  husband,  but  this  act  had  not  been  accounted 
for,  and  the  resuit  of  her  returning  to  the  conjugal  roof  tnust 
be  that  she  would  be  obliged  to  begin  her  action  again.  Oppo- 
sition maintained.  (9  J.  p.  103.) 

Leblanc  &  Cassidy,  for  Plaintiff,  contesting. 

Devlin  &  Kerr,  for  Opposant. 

(1)  y.  art.  197  C.  C. 


Kenni 
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00HPETEN0E.-AB0inr5HElfT  AUX  JOURNAUX. 

Sui'EKioR  Court,  Montival,  14  Février  IHdr). 
Coram  Berthelot,  J. 
l'ENNY  et  al  w.  Berthei.ot. 

Jutjé  :  Que  la  livraison  an  biirea»  de  ^)o8te  d'un  journ.il  ailressf'  à 
mie  perHonne  résidant  dans  un  autre  district,  donne  droit  d'u-iion  dans 
lo  District  où  se  fait  la  livraison  du  journal.  (1) 

Par  leur  action,  les  Demandeurs,  propriétaires  du  "  Montréal 
Herald  ",  papier-nouvelles  publié  à  Montréal,  réclaiviait  du  Dé- 
fendeur résidant  à  Sainte-Scholasti(|ue,  district  de  Ten-eliunne, 
la  somme  de  vingt-deux  piastres,  pour  abonnement  à  leur 
journal.  Le  Détendeur  répondit  par  une  défense  en  fait,  ])ar 
laquelle  il  nia  la  dette,  et  spécialement  l'allégué  de  la  déclara- 
tion qui  comportait  que  la  dette  avait  été  contractée  dans 
la  cité  et  district  de  Montréal,  et  qu'étant  domicilié  dans 
le  district  de  Terrebonne,  le  tribunal  devant  le(juel  l'action 
était  portée,  n'avait  pas  la  juridiction  voulue  par  la  loi  pour 
en  décider,  et  concluait  au  renvoi  de  l'action.  Le  14  Février, 
1 865,  les  parties  se  présentèrent  devant  Mr.  le  Juge  Berthelot 
(pli,  ayant  pris  connais.sance  de  la  défense,  déclara  qu'il  suffi- 
sait que  la  livraison  du  journal  se  fit  au  bureau  de  poste  du 
lieu  où  le  journal  était  publié,  pour  donner  droit  d'action  dans 
ce  district.  La  dette  et  la  livraison  ayant  été  prouvés,  juge- 
ment pour  les  Demandeurs.  (9  /.  p.  104.) 

Lafhamboise  et  Jo.seph,  avocats  des  Demandeurs. 

Alphonse  Mailloux,  avocat  du  Défendeur. 


CAPIAS. 

SuPERiOR  Court,  Montréal,  30th  April,  1HC4. 
Coram  Monk,  A.  J. 
Kenny  vs.  McKeown. 

Held  :  That  the  statement,  in  an  artidavit  for  capias,  that  tlie  Defeii- 
ilant  is  truly  and  personally  indebteil  to  the  Plaintiff  in  the  suni  of  £3fiO, 
"  Cor  the  balance  of  an  aooount  for  various  transactions  winch  the  said 
"  Défendant  had  with  the  Plaintiff  in  their  business  as  wood  merchants, 
"  which  suin  Défendant  hath  acknowledge  to  owe  the  Plaintiff,"  is  a 
sufficient  statement  of  the  cause  ofdebt,  to  entitle  the  Plaintiff  to  a 
captas.  (2) 


(1)  V.  art.  34  C.  P.  C. 


(2)  V.  art.  798  C.  P.  C. 
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TliÎH  was  H  niotioti  toquuHh  awi-it  of  c(ipuin  (ul  rvHpniulon- 
(I II III,  on  tlif  ;,'n>uii(l  tliiit  nu  HnfHcifiit  ciuisc  of  action  whh  set 
ont  in  tlic  artitjavit  to  Justify  tlie  issnin»;  of  tlu;  writ.  Tho 
cause  of  (l(îl)t  was  .sot  fortli  in  tlic  affiilavit  in  tlie  lanj^ua^o 
ahovc  (piotcfl. 

Tkk  ('l'iilAM  :  Tlif  cause  of  a(!tion  is  sutliciently  stated  in 
tlie  aHîdavit  ;  the  statute,  in  fact,  not  re(|uirinHf  l'IaintiHto  do 
more  tlian  swear  tliat  Défendant  is  personally  ind»'l)ted  in  a 
Hurn  of  nioney  ainountini;  to  or  exceedin^  ten  pounds  of  law- 
ful  nioney  of  this  l'i'ovinee,  The  motion  is  tlierefore  rejected 
witli  costs.  (!)  J.  ]).  104.) 

.1.  .1.  Ci'KHAN,  for  IMaintiH'. 

M.  DniiKKTY,  for  Défendant. 


OPPOSITION  EN  SOUS  ORDRE. 

Sui'ERiOH  CouiiT,  Montréal,  ÎU.st  Mardi,  18(55. 

Coram  BAixiLEY,  J. 

Chauhoxxeau  ru.  (ii.Ai)U,  (ind  I^vi^uette  et  al.,  Oppts.  en 
nous  ordre. 

Il)  1(1:  Tluit  in  tlie  absence  of  alle;;iitioii  of  insulvoney,  in  un  opponi- 
tiou  iri  wiLH  oriln  ,  and  of  proof  of  tliat  faet,  tlie  court  will  disniiss  tlio 
opposition  witli  costs,  althon;;li  no  distinct  issue  on  tlie  point  be  raised 
by  tlie  contestation  fylod.  (1) 

This  was  an  opposition  en  sous  ordre  to  which  a  contesta- 
tion was  fyled  by  Phiintiff,  attacking  only  its  suHiciency  on 
the  nierits.  Tlie  opposition  failed  to  alleii^e  in.solvency  on  the 
part  <jf  Plaintitf,  and  no  attoinpt  was  made  to  prove  such 
insolvency.  The  court  rendered  the  following  jud^nient  :"  The 
Court  considering  tliat  tlie  oppo.sition  en  sous  ordre  \»  irregu- 
lar  and  insurticient  and  tliat  it  contains  no  alle^j^ation  therein 
of  the  insolvency  of  Fran(,'ois  Charbonneau,  nor  is  there  proof 
of  record  of  that  fact,  doth  dismiss  the  said  opposition  witli 
costs  to  V\i\\\\i\^'  eon testant."  (9  J.,  p.  107.) 

C.  and  F.  X.  Archanibault,  for  Flaintift'. 

DouTliE  and  DoUTliE,  for  Défendant. 


(1)  V.  ait.  75;u;.  i\  C. 
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AVEU  DE  LA  PARTIE  CONTREDIT  PAR  SES  TEMOINS. 

SUPElUoll  CoUHT,  Montréal  .'iOth  December,  IHVA. 

C'onun  Heiitmklot,  .T. 

ni-:t-iHi.E  "t  (il.  vu.  Decahy,  ami  1)emsi,e  H  al.,  IMffs  en  faux 
VN.  Decahy,  I)»îft.  en  faux. 

Ilcld;  That  whero  tli(*  Dcfundant  was  oxaniineil  hy  tlie  l'IaiiitilT, 
l'i'ftunlant's  attorney  may  adduie  evidniice  to  piovti  that  smdi  Defnii- 
ilatil  is  iioi  a  rolial)le  witiicss,  Iih  boiiij?  "  il'uni'  intiiligencr  hnn/nibk  il 
il'une  mémoire  Irèn  bornée." 

This  question  urose  ont  of  an  inscription  de  faux  oi'  Plain- 
tiffs  a;jfainst  a  document  purporting-  to  ho  a  donation,  fyled 
with  DeFondant's  plea.  The  l'hiintins  en  faux,  at  tlie  eviim-te 
tliereon,  exaniined  l)ei'en(hint  en  faux  as  witness  *:'or  PhiintiUs 
en  faux.  The  évidence  and  adtnissions  of  Défendant  en  faux 
were  considered  hy  Phiintiti's  en  faux  to  he  conchisive  intheir 
favor.  Phiintitt's  en  faax  closed  their  en<pt>'te.  Défendant  en 
faux  coininenciîd  1ns  enquête,  and,  in  course  of  exaniininjj  a 
witness,  asked  hiin  tlie  followinj^  (juestion  :  "  N  est-il  pas  vrai 
(|Ue  le  Défendeur  en  faux  est  d'une  intelli|^ence  bien  faible  et 
(l'une  mémoire  très  bornée."  This  question  wjus  objeeted  to  by 
IMaintitf  en  faux,  as  illeifal,  irrelevant  and  tending,  not  to 
destroy  the  évidence  of  Plaintitf  en  faux  or  to  i-efute  or 
explain  the  same,  but  to  attack  the  intelligence  antl  niemory 
of  Défendant  en  faux,  a  tact  not  in  issue.  The  objection  was 
overruled  by  Judge  BeR'I'HELot  presiding  at  enqiu'te,  a  motion 
licing  made  in  term  V)efore  same  judge  to  revise  the  ruling  of 
cuquete  was  refused  with  costs.  (9  /.,  p.  107.) 

Peiikixs  and  Stephens,  for  Plaintiffs. 

A.  Brunet,  for  Defendatit. 

R.  Laflamme,  Q.  C,  Counsel. 
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CONSTITUTED  RENT  REPRESENTING  SEIGNORIAL  RIGHTS. 

Circuit  Court,  Three-Rivers,  3rd  November,  18G4. 
Coran»  Polette,  J. 
Rieutard  w.  Ginnis. 

Ilcld  :  IstTliatthe  amoiintofa  constituted  rent  estalilislied  by  tlio 
scliculiile  of  a  .seijrniory  cannot  be  roiitHsted  nfter  its  complotioii 

l'rid.  Tliat  tlie  scheduhvs  proves  not  oiily  tlie  amoiint  of  thecoii.stitiited 
r(!iit,  lint  îilso,  iii  the  absence  ùfotlicr  proof,  the  amount  of  the  cens  el 
n  )iti.i  w  hic  11  it  replaces. 

The  Plaintiff,  as  seignioressof  the  fief  Hautboc,  claimed  the 
b'iuu  of  JC4G  7  0  froui  Défendant,   for  ten  years'  arrears  of 


204 


RAPPORTS  JUDICIAIRES   REVISÉS 


rent,  accruod  partly  before  and  partly  after  the  passing  of  tlie 
st'igniorial  Act  of  1854,  on  two  lots  situated  within  the  snid 
fief,  of  which  one  (No.  17)  was  alleged  to  be  charged  by  the 
schedule  with  a  constituted  rent  of  £2  13  10,  and  the  other 
No  18  with  a  constituted  rent  of  £1  (J  11.  The  Défendant 
pleaded  that  the  lot  No.  17  was,  before  the  inaking  of  the 
schedule,  free  of  seigniorial  dues  ;  that  the  lot  No.  17  was  only 
charged  with  a  rent  of  £0  12  0  and  not  one  of  £1  6  11,  that 
it  was  establishefl  arbitrarily  and  without  proof,  and  that 
Plaintiff  and  her  late  husband  had  often  acknowledged  that 
the  rent  was  only  £0  12  0,  and  had  never  received  it  at  the 
rate  fixed  bj'  the  schedule  ;  and  that  the  schedule  could  not 
make  proof  of  the  arnount  of  the  rents  before  its  coinp'etion, 
nor  give  Plaintiff  the  right  to  exact  any  rent  for  the  lot  No.  17 
and  a  liigherrent  than  £0  12  (5  for  the  lot  No.  18.  In  support 
of  her  deuiand  Plaintiff'  produced  an  authentic  copy  of  the 
schedule,  which  was  duly  coinpleted  on  the  Ist  Deceinber,  18(50, 
and  deposited  on  the  8th  April,  18(j2.  and  inade  no  other  proof 
of  the  aniount  of  the  rents.  The  Défendant  abandoned  bis 
pretension  with  respect  to  the  lot  No.  17,  and  produced,  in 
.support  of  his  pretension,  that  the  rert  of  lot  No.  18  was  only 
£0  12  6,  1"  a  deed  of  sale  of  the  12th  Noveinber,  1850,  before 
Guiliet,  N.  P.,  iron\  Clair  to  Lottinville,  and  2"  a  deed  of  ï-ale 
of  the  13th  November,  1850,  before  the  sanie  notary,  froin 
Lottinville  to  Défendant,  in  which  it  WJis  stipulated  that  the 
purchasers  should  pay  an  annual  rent  of  £0  12  6  to  the  De 
Tonnancourt  family,  and  such  seigniorial  dues  as  niight  be 
exigible  to  the  .seignior  of  the  fief  within  which  it  was  situated. 

Per  Cuhiam  :  Le  cadastre  du  fief  est  produit  pour  prouver 
le  montant  de  la  rente  de  chacun  des  terrains.  Le  Défendeur 
y  objecte  en  disant,  1"  que  le  cadastre  ne  fait  pas  foi  des  rentes 
échues  avant  sa  confection  et  ne  donne  pas  droit  à  la  Deman- 
deresse d'exiger  une  rente  sur  le  premier  emplacement  No.  17, 
qui  était  auparavant  libre  et  franc  de  toute  rente,  et  2*^  que, 
quant  à  la  rente  sur  le  second  terrain,  No.  18,  elle  a  été  fixée 
arbitrairement  et  sans  titres,  pièce,  ou  preuve  pour  justifier  sa 
fixation,  et  est  ernMiée  et  bien  plus  forte  (|ue  la  véritable. 

Sans  entrer  dans  le  détail  des  pouvoirs  et  des  devoirs  des 
commissaires  nommés  en  vertu  de  l'acte  pour  l'abolition  de  la 
tenure  seigneuriale.  (S.  R.  B.  C.,ch.  41)  il  suffira  de  dire,  1**  que 
le  commissaire  qui  a  fait  le  Cîidastre  du  fief  Hautl)oc  a  du 
prendre  le  montant  deti  cens  et  rentes  et  chargefi  annuelles 
ronunelii  valeur  annuelle  d' iceitx  (Sect.  10,  §  1),  2"  qu'aussitôt 
après  la  confection  <lu  cadastre,  il  a  dû  le  déposer  et  en  donner 
30  jours  d'avis,  afin  (jue  la  seigneuresse  et  les  censitaires  pussent 
faire  corriger  les  erre'i' s,  s'il  en  existait  (Sect.  18),  S'' que 
deux  commissaires  nouiinés  pour  reviser  les  cadastres  ont  dû 
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reviser  celui-ci  si  on  s'en  est  plaint,  et  que  leur  décision  est 
finale  (8ect.  2f),  §§  1  et  2),  4®  qu'aussitôt  que  ce  cadastre  a  été 
complété,  il  a  dû  être  déposé  au  greffe  (Sect.  2ô).  Nous  avons 
la  preuve  que  le  cadastre  a  été  confectionné  suivant  la  forme 
voulue  par  la  loi,  et  qu'il  a  été  déposé  au  greffe  ;  ces  faits  sont 
étiiblis  par  le  cadastre  même  et  les  certificats  qui  l'accom- 
pagnent ;  et  la  présomption  légale,  est  que  le  commissaire  s'est 
c'(<nformé  à  la  loi,  le  contmire  ne  paraissant  pas.  Ainsi  il  faut 
dire  que  les  rentes,  telles  que  portées  dans  le  cadastre,  repré- 
sentent le  montant  juste  des  cens  et  rentes  et  charges  annuelles 
dont  ces  emplacements  étaient  grevés  auparavant.  Si  le  com- 
missaire clvjiigeait  trop,  le  Défendeur  devait  se  plaindre,  et 
deux  conuiiissaires  auraient  revisé  le  cadastre.  S'il  s'est  plaint, 
jt's  commissaires  reviseui-s  ont  examiné  et  jugé  sa  plainte,  et 
nous  en  voyons  le  résultat  dans  ce  cadastre,  car  la  cour  présu- 
mera que  les  commissai -es  ont  fait  leur  devoir.  S'il  ne  s'est  pus 
plaint,  c'est  sa  faute,  et  il  en  doit  subir  les  conséquences.  Le 
titre  nouvel  donne  droit  au  seigneur  de  réclamer  les  droits 
seigneuriaux  qui  y  sont  portés,  mais  s'il  contient  des  charges 
plus  fortes  que  celles  établies  par  le  titre  primordial,  le  censi- 
taire a  droit  de  les  faire  réduire  au  taux  de  ce  dernier  acte. 
Est-ce  qu'un  cadast/e  ne  vaut  ms  un  titre  nouvel  i  II  a  plus 
<le  valeur  lorsque  le  temps  de  s'en  plaindre  et  de  le  faire  réviser 
e«it  p"ssé,  car  alors  on  ne  peut  plus  rien  faii*e  réduire  :  il  est 
final.  La  cor.r  est  donc  d'avis  que  le  cadastre  fait  preuve  coin 
|)lète,  non  seulement  do  la  rente  constituée,  mais  encore  des 
cens  et  rentes  et  charges  annuelles  que  cette  rente  constituée 
remplace,  car  le  commissaire  a  dû  avoir  la  preuve  de  la  quotité 
(les  cens  et  rentes  pour  fixer  la  rente  constituée  qui  doit  les 
remplacer.  Judgment  for  Plaintifî'  for  £40  8  6,  with  interest 
and  costs.  (9  J.,  p.  109.) 

Skvkue  DuMoiLiN,  for  Pla'ntiff. 

H.VHT  and  McDougall,  for  Défendant. 
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RETRAIT  8UCCE8S0RAL.-DR0ITS  UnOIEUX. 

Cour  Supérielre,  Montréal,  29  avril  1S()5. 

Coram  Beuthelot,  J. 

P.  E.  Leclere  et  al.,  Deinandeurs,  vs.  J.  L.  Eeauury  et  id., 
Détondeurs. 

Jugé  :  \°  Que  l'action  en  retrait  nvrrtusoral  n'a  point  lieu  quand  la  ces- 
sion a  eu  pour  objet  une  part  fixe  et  déterminée  dans  un  immeuble  cer- 
tain  (1) 

2"  Qu'un  droit  ne  peut  être  considéré  comme  litigieux  que  quand  il  y 
a  un  procès  mu.  (2) 

Los  Demandeurs  ont  institué  une  action  contre  les  Défen- 
deurs, en  février  1858,  exposant  que,  par  acte  de  donation  du 
14  mai  1827,  Marie-Josephto  Saint-Germain,  veuve  de  J.-Bte. 
Castonguay,  donnaà  son  tils,  Frs-Xr.  Castont;nay,  la  jouissance 
et  usufruit  de  trois  immeubles,  pour  la  propriété  on  passer  à  ses 
enfants  ;  dans  le  cas  de  mort  du  donataire  sans  onfants,  la 
jouissance  et  usufruit  de  ces  inuneubles  devaient  échoir  k  ses 
frères  et  sœurs  ;  et,  avenant  le  décès  de  ces  derniers  avant  le 
donataire,  la  propriété  des  biens  retournait  à  leurs  enfants  nés 
et  à  naître,  pour  être  partagée  entr'eux  par  souches  ;  que,  par 
\ine  autre  donation  du  15  mai  1827,  la  même  donatrice  céda 
à  Julie  Castonguay,  sa  tille,  la  jouissance  et  usufruit  d'un 
autre  inuneuble,  aux  mêmes  clauses  et  conditions  que  celles 
renfeVmées  en  la  donation  du  14  mai  1827  ;  (pie  Julie  Caston- 
guay est  décédée  sans  enfants  ;  que  Frs.-Xavier  Castonguay 
est  vivant,  mais  n'a  jamais  eu  d'enfants  ;  (ju'à  l'époque  dos- 
dites  donations,  la  donatrice  avait  quatre  enfants  vivants  ; 
Julie,  François-Xavier,  Josephte  (Dame  Leclere,  Demande- 
resse) et  Jean-Baptiste,  et  plusieurs  petits  enfants,  savoir  :  les 
onfants  de  son  lils  Benjamin,  décédé  ;  que,  par  actes  des  24  et 
28  juillet  1857,  les  enfants  de  Benjamin  Castonguay,  ont  cédé 
et  vendu  aux  Défendeurs,  les  droits  et  prétentions  (pi'ils  pour- 
raient avoir  dans  lesdits  immeubles,  en  vertu  desdits  actes 
de  donations  ;  lesquels  droits,  ont  prétendu  les  cédants,  consis- 
taient dans  an  tiers  indivis  du  tiers  indivis  do  chacun  dos- 
dits  immeubles,  et  à  n'en  prendre  possession,  les  cessionnairos, 
(|u'au  décès  de  Fran(;ois-Xavier  Castcmguay,  Pien-e-E.  Leclere 
et  Josephte  Castonguay  ;  que,  par  acte  de  cession  du  28  juillet 
1857,  Edouard  Castonguay  stipula  {|Uo  si,  interprétant  les 
actes  do  donations  en  vertu  desquels  il  vondcit,  il  se  trouvait 
n'avoir  aucini  droit,  les  cessionnairos  n'auraient  pas  de  recours 
contre  lui  ;  que  les  Demandeurs  représentent  la  succession  de 

(1)  V.  art.  710  C.  C. 
(•2)  V.  art.  L-îSS  C.  V. 
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Marie- Josephte  Saint-Gennain,et  .sont  appelés  aux  substitutions 
créées  et  établies  par  lesdits  (icteM  de  donations  ;  que  les  Dé- 
fendeurs sont  étranj;ers  à  la  succession  Castonguay,  qu'ils  sont 
devenus  cessionnaires,  à  vil  prix,  dans  le  but  de  s'iuuniscer 
dans  la  succession,  et  de  vexer  et  tracasser  les  Demandeurs. 
Les  J)emandeurs  nient  ensuite  les  droits  des  cédants  dans  les- 
dits  immeubles,  mais,  pour  éviter  contestation  et  procès  au 
.sujet  des  prétentions   des    Défendeurs,    qui    con.stituent   des 
droite  litigieux,  et  pour  empêcher  les  Défendeurs  de  s'immis- 
cer dans  les  affaires  de  la  succession  Castonguay,  les  Deman- 
deurs ont  offert,  par  acte  d'offres  du  24  février  1858,  de  les 
rembourser  du   prix  desdites  cessions,  et,    ils  conduent  à  ce 
(\\ia('te   leur   soit  donné  de   la  déclaration  (ju'ils  font  qu'ils 
entendent  retraire  et  .se  faire  subroger  dans  les  droits  succes- 
sifs que  les  Défendeurs  ont  ac(iuis,  en    vertu  de.sdits  acte^<  de 
cession,  que  les  offres  <les  Demandeurs  soient  déclarées  bonnes 
et  valables,  et  les   Défendeurs  condamnés,  sous  tel  délai  qu'il 
plaira  à  la  cour  fixer,  à  faire  et  consentir  cession  ou  transport 
desdits  droits  et  prétentions  et  y    subroger  les  Demandeurs, 
siiKjn,  et  ledit  délai  pas.sé,  fpie  le  jugement  à  intervenir  tienne 
lieu  de  telle  cession  ou  transport.  Les  Défendeurs  ont  opposé 
une  défense  au  fond  en  droit  à  cette  action,  et  les  moyens 
invoqués  à  l'appui  de  cette   défense  .sont  les  suivants  :  l*-'  Le 
retrait  successond  n'est  pas  en  force  dans  ce  pays.  2"  En  sup- 
posant  que   tel  droit  existât  ici,  il   ne  peut  y  avoir  lieu  au 
retrait  successoral  ou  de  suhrof/ation,  que   lorsque  la  cession 
comprend  tous  les  droits  que  peut  avoir  uni;  partie  dans  une 
succes.sion.  3"   Les  droits,  dont  la  subrogation  est  demandée, 
ne  .sont  pas  des  droits  .successifs,  mais  résultent  d'un  don  par- 
ticulier ;  ils  ont  été   d(mnés  à  titre  particulier,  tandis  (jne  le 
retrait  ne  peut  être  exercé  que  sur  des  biens   donnés  à  titre 
universel.  4'''  Que  les  biens  cédés  sont  certains,  fixes  et  déter- 
minés, et  les  Défendeurs  n'auront  jamais  occasion  de   s'inuuis- 
eer  dans  les  affaircis  de  la  succession  Castonguay. 

Rov,  de  la  part  des  Défendeurs  :  En  France,  le  contrat  in- 
tervenu, entre  les  Défendeurs  et  leurs  céd(tnts  n'aurait  piif< 
donné  lieu  à  Vexercice  du  retrait.  Ils  ont  cédé,  non  pas  des 
(Irnits  en  général  dans  une  succession,  mais  une  part  certaine, 
fixe  et  déterminée  dans  trois  innneubles  désignés  spécialement, 
savoir:  pour  chaque  cédant,  un  tiers  indivis  dans  un  .',  indivis 
(le  chacun  de  ces  immeubles  ;  les  cessioiuiaires  ne  pourront,  à 
l'aide  de  cette  ce.s.sion,  s'inniiiscer  dans  les  affaires  de  la  fa- 
mille Castftnguay,  ni  dans  la  succession,  pour  .savoir  de  (juoi  elle 
sr  compose,  ni  pénétrer  les  secrets  de  cette  famille  ;  ils  n'au- 
ront jamais  à  réclamer  qu'une  i)ni't  certaine, fij^e  et  déteroiinée 
liuns  les  inmieubles  en  question  ;  et  la  présente  action  n'est  ac- 
eonlée  (pie  pour  éloigner  un  étranger  du  partage  do  la  succès- 
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sion  et  l'empêcher  de  pénétrer  les  secrets  d'une  famille  ;  ainsi 
le  cessionnaire  d'un  quart,  d'un  tier.^,  d'une  vioitié,  de  biens 
successifs  aurait  droit  de  pi-endre  connaissance  de  toutes  les 
affaires  de  la  succession  et  d'en  examiner  tous  les  papiers, 
pour  constater  le  quantum  de  la  part  (pi'il  a  acquise,  tandis 
(ju'ici  les  cessionnaires  ont  acquis  une  quotité  fixe  (jui  n'est 
pas  susceptible  d'augmentation  ou  de  diminution,  selon  que 
le  partage  sera  bien  ou  mal  fait,  ou  selon  que  la  succession 
sera  plus  ou  moins  considérable.  Guyot,  vo.  droits  successifs, 
p.  554,  c.  1.  "  2*^  que  lorscpie  les  droits  successifs  se  bornent 
"  à  des  héritages  connus,  le  cessionnaire  peut  jouir  de  tout 
"  l'avantage  de  la  cession.parce  qu'alors  il  ne  s'agit  plus  de  pé- 
"  nétrer  les  secrets  d'une  famille,  etc."  Touiller,  T.  4,  p.  448, 
no.  447,  et  p.  570,  no.  578.  Benoît,  p.  223  et  se(|.,  no.  63,  64,  p. 
248  et  seq.  Duport-Lavillette,  Quest.  de  D.  T.  5,  p.  486,  no. 
766.  Malleville,  T.  2,  p.  271.  Duvergier,  vente,  T.  2,  p.  369.  436. 
Marcadé,  sur  art.  841,  no.  309.  Merlin,  Quest.  de  I).,  vo.  Re- 
trait successoral  p.  269.  Les  droits  cédés  ne  sont  pas  litigieux  ; 
ne  sont  réputés  tels  que  ceux  au  sujet  desquels  il  y  a  litige, 
procès  pendant.  Les  auteur.*  de  l'ancien  droit  étaient  partagés 
sur  cette  question  ;  les  uns  voulaient  qu'un  droit  fût  réputé 
iitigieux  lorstpi'il  n'était  susceptible  de  contestation,  les  autres, 
prétendant  qu'une  pareille  doctrine  était  incertaine,  ne  pro- 
duirait que  de  la  confusion  et  aurait  de  graves  consé(iuences, 
toutdroitpouvant  éventuellement  être  contesté, neconnai.ssaient 
comme  litigieux  que  les  droits  actuellement  contestés  devant  les 
tribunaux.  Les  rédacteurs  du  Code  Napoléon  ont  adopté  cette 
dernière  règle  et  l'article  1700,  en  .statuant  cpie  la  chose  est 
censée  litigieuse  (piand  i'  y  a  procès,  ne  fait  que  revivre  les 
dispositions  du  droit  romain.  Authentiq.  ad  leg.  1,  C.  De  liti- 
giosis.  Louet,  T.  2,  p.  84  et  85.  Leprètre,  centurie  lOOème,  p. 
297.  Loisel,  Instit.  Coût.,  art  708.,  p.  IKJ.  "  Exception  de  vice 
de  litige  n'a  lieu."  Lacombe,  vo.  transport,  nos,  12,  13.  Trop- 
long,  vente,  T.  2,  p.  588  et  seq.,  591  et  seq.,  no.  986.  Cite  Lamoi- 
gnon,  Lacombe,  Sot'f ve  et  autres.  Marcadé,  T.  5,  p.  349,  art.  1 700. 
Malleville,  sur  le  même  art.  1700.  L'opinion  de  Pothier  cité 
parlesdemandeurs  perd  deson  autorité  en  ce  pays  si  l'onobserve 
qu'il  n'écrivait  pas  dans  le  ressort  du  Parlement  de  Paris.  En- 
fin la  part  indivise  cédée  aux  Défendeurs  n'était  pas  échue 
aux  cédants  en  qualité  d'héritiers,  mais  comme  donataires  en 
vertu  de  l'acte  de  donation  du  14  Mai  1827,  et  ne  formait  pas 
partie  d'une  succession.  Sous  ces  circonstances,  la  vente  et 
cession  attaquée  par  les  Demandeurs  n'est  pas  sujette  à  la 
subrogation  qu'ils  réclament. 

A.  A.  DoRiON  de  la  part  des  Demandeurs  ;  les  Défendeurs, 
étrangers  à  la  famille  Castonguay,  ont  acheté,  des  héritiers 
Benjamin  Castonguay,  leurs  prétentions  dans  les  biens  donné.s 
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à  cliargi;  do  substitution  par  Mme  Caatonguay,  leur  grand- 
mère  ;  ces  prétentions  ne  sont  autre  chose  (jue  des  droitu  suc- 
cosnifs,  de  plus  ils  sont  contestés  et  par  conséquent  litigieux  ; 
les  Demandeurs,  (jui  sont  appelés  à  la  substitution,  ont  droit 
de  se  faii'e  subroger  aux  Défendeurs,  en  leur  remboursant  le 
prix  (ju'ils  ont  payé.  Le  retrait  peut  s'exercer  lors  vtème  qv'il 
ne  s'agit  que  d'un  immeithle  spéciale^aent  désigné,  et  même 
après  partage  de  la  succession,  surtout  si  biens  vendus,  quoi- 
que spécialement  désignés,  embrassent  tous  les  droits  succes- 
siffi  des  cédants.  Lebrun,  des  suc.  liv.  4,  chap.  2,  aect.  3,  no.  ()7, 
p.  823-4.  Chabot.com.  des  suc,  T.  2,  p.  324,  no  9.  Delvincourt, 
T.  2,  p.  136,  No.  5,  2me  partie,  notes.  Dalloz,  Rec.  pér,  183(5,  1, 
170,  1,  2me  aliéna.  Dalloz,  Rec.  pér.  1.S30,  2,  65,  Dalloz,  Rec. 
péi-.  1833,  1,  212.  Denevers,  J.  de  cassation,   1809,  2,  9.  Sirey, 
1831,  2,  284.  Même  pour  les  biens  communs.  Duparc-PouUain, 
T.  5,  p.  383,  no.  8.  Nouv.  Denizart,  cession  de  droits  suc.  s.  4, 
|).  399.  (iuyot,  Rép.,  vo.  droits  suc,  p.  355.   Ceii.r  sur  qui  des 
ilroits  litigieux  ont  été  cédés  peuvent  xe  faite  subroger  à  l'ac- 
(laéreur,  en  lui  remboursant  le  prix  qu'il  a  payé  lors  mém.e 
ipic  ces  droits  ne  seraient  pas  successifs,  hothier,  vente,  nos. 
ÔN3,  4,  590,  1,  3,  597  et  996.  Duparc-PouUain,  T.  5,  p.  379  et 
s('(i.  Pocouet  de  Livonièi-e,  liv.  5,  Reg.  8,  p.  562.  Chardon,  Dol. 
T.  2,  p.  602,  3.  Gela  s'applique  aux  cessions  de  droits  ivimo- 
liiliers,  comme  aux  cessions  de  créances  et  de  droits  mobiliers. 
l'othiei",  vente,  no.  593.  Troplong,  "     no.   1001.    Brodeau,  Let. 
C,  chap.   13,  p.    183.  Chenu,  2me  partie,  Ques.  99,  p.  389,  3!)0, 
Lîunoignon,  T.  2,  p.  15î>.  Poccpiet  de   Livonière,  p.  5(52.  L'on 
irconnait  ordinairement, par  l'acte  m^'me,  .<*i  les  droits  cédéx 
noitt  litigieux.   Merlin,  Rép.,  vo.  droits  litigieux,  no.  1,  p.  330. 
Ed.  Belge.  Troplong,   vente,  T.  2,  Xo.  9f)6.  Duvergier,  vente, 
T.  2,  No.  379.   Dalloz,  Rec.   pér.   1836,   1,  170.  Guyot,  Rép., 
vo.  (Iroits  litigieux,  p.  523.   Ane.  Denizart,  vo.    droits   liti- 
<ji''n.r,   Nos.    1,   2,   3,   4    et    5.    IL    n'était    pas    nécessaire, 
(la nu  l'ancien  droit,  qu'il  g   eiU  jrrocès  pour  que  le  droit  fiH 
lifi'jicnx.  Sous  ce  rajyport  l'art.  17()0  du  code  civil  a  introduit 
Il  Df  disposition  nouvelle.  Pothier,  vente,  no.  583,  4.  Mei'lin,  rep., 
vo.  (Iroits  litigieux  no.  l,p.  330,  Eil.  Belge.  Locré,  t.  14,  p.  75, 
olisei'vations  du  conseiller  Lacuée.  Les  Demandeurs  ont  allégué 
i|Ut'  les   Défendeurs  ont  acheté  des  droits  successifs  ;  que  ces 
ilroits  sont  litigieux  ;  que  la  cession  a  été  faite   à   vil   prix  et 
sfui.s  garantie,  en  sorte  qu'elle  a  tous  les  caiactères  d'une  ces- 
sion (le  droits  litigieux  :  l'action  contient  donc  tout  ce  (|ui  est 
es.sentiel  et  la  défense  Ch  droit  doit  être  déboutée. 

JlKiEMENT:  La  Cour,  considérant  (|ue,  lors  de  'a  pas.sation 
tics  trois  actes  de  cession  du  24  juillet  et  du  28  juillet  1856, 
iT(;us  devant  Maître  J.  Belle  et  .son  confrère,  notaires,  et  con- 
-^  iitis    par    Antoine-Benjamin  Castonguay,  Fran(;ois-Xavier 
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Castonguay  et  Joseph-Edouard  Castongua}',  aux  Défendeurs, 
il  n'est  pas  allé;rué  ou  prétendu,  par  let-.  Demandeurs  en  leur 
déclaration,  (ju'il  y  eût  alors  diicun  litige  e.risfavt  à  réi,fard 
des  choses  et  droits  (jui  en  t'ont  l'ohjet  ;  considérant  (pie  ce  (pii 
a  t'ait  l'oltjet  desdits  actes  de  cession  n'est  pas  un  droit  in<lé- 
tenniné  dans  une  succession,  mais  bien  seulement  une  (piotité 
fixe  et  certaine  dans  les  trois  imnieubles  y  désignés  ainsi  (pie 
flans  la  déclaration  des  Demandeurs;  considérant  (jue,  par  la 
loi  du  pays,  il  n'3'  a  pas  lieu,  dans  l'espèce  actuelle,  à  l'exercice 
par  les  Demandeurs  de  l'action  (ju'ils  ont  intentée  contre  les 
Défendeurs,  a  maintenu  la  défense  en  droit,  et  déboute  l'ac- 
tion des  Demandeurs  avec  dépens.  (10  /.,  j).  20.) 

MM.  Chehimer,  DoRioN  et  Dorkjn,  pour  les  Demandeurs. 

M.  Rouer  Rov,  C.  R.,  pour  les  Défendeurs. 


OLD  LAW  OF  LOWER  CANADA.-POWER  OF  SALE  BT  USUFRUCTUART.- 
FORMALITIES.-CONSTRUCTION  OF  DOCUMENT. 

PrIVV    CoUNCIL,  ()\     AI'l'EAL    KROM    THE    CoURT   OK    QUEEN's 

Dencii  for  Luwer  Canada  (Ai'peal  Side) 

Ist  Mardi,  1.S73. 

Présent:  The  Lord  Justice  James,  Sir  Barnes  Peacock,  'Ihe 
Lord  Justice  MELTJsii,and  Sir  M()XTA(iUi,  K.  Smith. 

Charles  Leclère,  Oeoroe  S.  Leclère,  Elmire  Leolkre, 
wife  of  Charles  Nelson,  and  tlie  .saiJ  Charles  Nelson, 
P.  Edouard  Leolkre,  Victorixe  Leclère,  wife  of  Bou- 
cher de  la  Bruère,  and  the  said  Boucher  de  la  Bruîire, 
At,|{ERTINE  Leclère,  wife  oï  Alphonse  Raymond,  and 
tlie  said  Ali'hoxse  Raymoxd  -ind  Francls  Leclère,  A[i- 
pellaiits,  and  Jean  Louls  Beaudrv,  Respendent. 

The  usufruit  of  laïul  in  Lower  Canada  was  given  by  deed  of  gifttu  A. 
diirhiji  his  lifn,  and  after  liis  daatli  tho  deed  gave  tlie  proporty  in  snli- 
stitiition  to  liis  l'iiildren,  with  a  limitation  over  in  case  lie  died  witlioiit 
rliildren,  and  power  wa-  given  to  A.  to  sell  tue  land  for  a  rent-ciiar^rn 
if  it  shonld  bo  jiidi;('(i  by  experts  to  be  advaiita^ieoiis  to  bis  eiiildren:— 

Ifdd,  tiiat  sncii  power  could  be  e.xercised  withont  the  sanotion  of  any 
judiiîia!  autbority. 

yl..bavin<;  a  puwer  of  sale  -juider  the  eiiciinistances  above-inentioned, 
t-o.'d  iiis  life  interest  in  the  u.snfruct  to  />.,  anil  subrogatod  Ji.,  in  ail  lii.s 
".^hts  nnder  tiie  deed  of  j;ift:  — 

/A(/(/,  tiiat  the  power  to  soU  llie  land  for  a  rent-eliarge,  conferred  on 
by  the  deed  ofgift,  had  not  been  extinguishod  by  the  sale  to  and 
o  '^rogation  of  Ji. 

A  person,  having  already  power  under  a  deed  of  gift  to  sell  land, 
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aiipliwl  to  il  Court  for  iiuthnrity  tn  aell  tho  liiiid,  wliich  the  Court  grant- 
ed,  annoxiiig  u  condition  nol  required  liy  tiiodonor: — 

llcld,  tliiit  tiiis  jKirt  of  the  dec-ree  conM  ut  niost  bt>  oonsidcred  as 
(liructory  oniy,  and  not  as  imposiiin  a  condition  wliicli  renderod  the 
suie  void  if  it  were  not  complied  with. 

A  dued  of  tiift  conforrod  thu  usufruct  of  land  in  Lower  Canada  on  A. 
(hirin;;  his  life,  and  aftor  his  deatii  jzave  tlio  property  in  siibatitution  to 
iiis  childrun,  with  a  Hniitation  iu  tho  following  ternis:  "  et  du  nu  le  cas 
lie  mort  dwiit  donataire  nans  eiij'<ntt!^  la  jouinnonce  el  iisn/mil  des  biens  à  lui 
jiré.s,  titement  doniiés  sirmit  réversibles  à  ses  frères  et  swws  on  à  aucun  d'eux, 
liour  ]>itr  eux  i  n  Jouir  leur  rie  durante  ;  et,  si  au  décès  dudit  donataire  sans 
evfa)ds  tous  ses  fr''res  et  sa'ur-  éinient  dt'cédés,  la  propriété  desdits  Mens  re- 
tournera et  appartiendra  à  leurs  enfants  nés  et  à  leurs  cvfants  nés  et  à  naître, 
pour  être  partagés  entre  etix  par  souches." 

Tlie  donor  died.  The  donoe  died  without  cliildren,  having  snrvived 
iill  his  br()th"r,s  and  sisters,  tliree  of  whom  died  leaving  cliildren,  viz., 
'.,  who  died  before  tho  date  of  gift,  and  J).  and  7i'.  who  died  after  tliat 
date:— 

lleld,  that  the  cliildren  of  C.  were  entitled  to  one-third  of  the  pro- 
perty coniprised  in  the  deed. 

Siinhle,  that  by  the  old  law  of  Lower  Canada,  where  thero  is  a  gift  of 
tiic  nsufriict  of  land  for  life  and  a  substitution  with  power  to  the 
iisufructuary  hiiiisilf  to  hoII  the  land,  if  experts  dee m  it  advantageous 
to  the  substitution,  the  apponitment  of  a  tutor  to  the  substitution  is 
not  reciuired,  and  if  he  be  uppointed  his  functions  are  limited  to  hav- 
iiig  tho  experts  dnly  appointed,  and  it  is  not  necessary  to  consuit  him 
as  to  the  management  of  the  sale. 
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Tlio  (Atject  of  tliis  jipjjoal  was  to  establish  tho  validity  of 
the  sale  of  certain  lands  in  the  city  of  Montréal.  By  n  deed  of 
i^it't,  dated  the  Hth  of  May,  1827,  Marie-Josephte  Sr.int-Cier- 
iiiiiin  or  Gauthier,  vviilow  of  Jean-Baptiste  Castonj^uay,  içave 
(aniong  other  lands)  a  certain  orchard  at  Montréal,  part  of 
wliich  was  the  property  in  question  in  the  appeal,  to  her  son, 
Fran(;ois-Xavier  C'astoni^uay,  as  usufructuary  for  his  life,  and 
at'tiT  his  doatli  she  substitutoil  his  children  to  be  boni  in 
lawful  niatrimony  as  proprietors,  but  she  declared  that,  in 
case  he  should  die  without  children,  the  enjoynient  and  usu- 
tVuet  should  revert  to  his  brothers  and  sistiTs  or  any  of  tluîm, 
to  lie  onjoyed  by  theni  durinff  their  life,  and  tliat  if  at  the  tiine 
l'f  the  decease  of  the  donee  without  children  ail  his  brothers 
auil  sisters  should  be  dead,  the  property  should  <^o  and  belong 
to  their  children  born  and  to  be  born  in  lawful  niatrimony, 
ami  lie  divided  ainong  them  per  sfirpeft.  By  the  sarae  deed 
the  donor  charojed  the  donee  and  his  children,  substituted  as 
ai'oicsaid,  with  the  paj'nient  to  her  of  an  annuity  of  £25 
caiiadian  currency  for  her  life,  and  declared  that  the  ^ift 
th(rcl)y  inade  was  made  on  condition  that  the  donee  should 
iiiit  1)0  able  to  convey  to  any  stranger  (à  aucune  personne 
l'trii  lUfèn')  the  enjoynient  and  usufruct  of  the  lands,  but  should 
Ih'  oldiged  to  receive  the  fruits  and  revenues  of  theni  for  l»is 
owii  proper  benetit,  and  noue  of  his  créditons  sliould  be  able  to 
seize  sucli  fruits  and  revenues  ;  also  that  the  douée  should 
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have   power   to   sell,    but  only  in   considération  of  a  ront- 
chai'fjfe,  ail  or  part  ot'  the  orchard,  if   it  shoulil  Ue  thou^lit 
Ijy    expuï'ts    to    be   advantajfeous   for  his  children  ;  and   i)y 
the  said  doed  certain  rij^hts,  whicli  it   is  not  necessary  parti- 
cularly  to   mention,   were  ^iven  to  the  widows  of  iisut'ruc- 
tiiaries.     The  exact  terni.s  of  thèse  gifts   were    as   follows  : 
"  Et  ladite  diime  donatrice  désirant   conserver  aux  enfants  à 
naître  en  léj/itime    niariiUje,    (kulit  donataire  seidevient  la 
propriété  pleine  et  entière  da»  hlens  ci-desnus  déxufnéH,  sans 
l'étendre  à  un  deijré plus  élo'iyné,  veat  et  entend  qar  les  biens 
l'À-dessiis  donnés  en  jouissance  audit  donataire  demeurent 
substitués  comme  elle  les  sutjstitue  par   ces  présentes  onxd/ils 
enfants  à  naître  en  légitime  mariaqe  du  donataire  seide- 
ment  a/uxquels  elle  donne  la  propriété  desdits  biens,  ce  qui  a 
été  accepté  pour  eux  par  ledit  donataire  leur  père  voulant  et 
entendant  que  ceux  qui  sont  appelés  à  la  présente  substitu- 
tion soient  saisis  des  biens  aiiisl  substitués  aussitôt  que  le 
cas  de  la  substitution  sera  avenu,  s'xna  qu'ils  soient  oblùjés 
d'en  faire  demande  en  justice  ;    et  dans  le  cas  de  mort  dudif 
donataire  sans  enfants  la  jouissance  et  usufruit  des  biens  à 
lui  présentement  donnés  seront  réversibles  à  ses  frères  et 
so'urs  ou  à  aucun  d'eux,  pour  par  eux  en  jouir  leur  vie 
durante  ;  et  si  au  décès  d.udit  donataire  sans  enfants  tous 
ses  frères  et  sœurs  étaient  décédés   la  propriété  desdits  biens 
retournera  et  appartiendra  à  leurs  enfants  nés  et  à  leurs 
enfants  nés, et  à  naître,  pour  être  partagés  entre  eux  pur 
souches.  .  .  .  La  présente  donation  encore  faite  aux  charges, 
clauses  et  conditions   cl-ap>rès   exprimées,  savoir,  que  ledit 
donidaire  né  pourra  transporter  à  aucune  personne  étran- 
gère ^(i  jouissance  et  usufruit  desdits  biens  pendant  le  temps 
de  sa  jouissance,  mais  qu'il  sera  tenu  d'en  percevoir  1rs 
fruits  et  revenus  pour  son  propre  bénéfice  et  avantage  sans 
pouvoir  lesdits  fruits  et  revenus  être  saisis  par  aucun  do^ 
créanciers    dudit  donataire;    que   ledit   donataire  pourra 
vendre  à  constitution  di  rente  seulement  le  tout  ou  partie  du 
terrain  comptante  d'arbres  fruitiers  désigné  en  ces  présentfs 
si  par  experts  et  gens  à  ce  connaissant  c'est  jugé  avantageux 
pour  ses  enfants."  The  donor  died  in  1843,  and  the  donee  dicil 
in  IHGl  without  children,  and  having  survived  ail  his  brothcrs 
and  sisters,  of  whoni  lie  had  four.    One  of  thèse,  Benjamin, 
died  in  IHV,),  before  the  date  of  the  deed  of  gift,  leaving  tliree 
children.    The  other  three  brothers  and  sisters  of  the  domc 
were  Jean- Baptiste,  who  died  in  1849,  leaving  six  children  ; 
Marie-Julie,  who  married    Luc  Dufresne  and  died  in  LS.So 
without  children  ;  and  Marie-Josephte,  who  married  Pienv- 
Edouard  Leclère  and  died  in   1861,  leaving  seven  children. 
The  donee,  in  Mardi,  1844,  presented  a  pétition  to  the  Court 
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ni'  Quocii's  Bench  for  thc  district  of  MtHitri'ul,  statinij;  his 
désire  to  exercise  tlie  power  of  sale  confcrred  on  him  by  the 
(li'i'd  of  <,nft,  mul  that  before  <loin<ç  so  it  was  necessary  to  esta- 
lilisli  by  experts  that  it  would  be  advanta^eous  tliat  the  land 
should  be  sold,  and  praying  that  a  faniily  council  niigjht  be 
Hsstnnbled,  to  give  their  advice  as  to  the  appoi::t:r!;'!it  «•!'  « 
<,MiHrdian  of  the  substitution,  vvho  niight  act  on  behalf  of  the 
suhstituted  persons  in  the  noTuination  of  experts.  A  faniily 
fouiicil  WHs  assenibled  pursuant  to  the  said  pétition,  and  their 
votes  being  equally  divided  betvveen  Joseph  Castonguay,  one 
of  the  six  chihh'on  of  the  said  Jean-Baptiste  Castonguay  and 
iinother  ])ers(jn,  the  court,  on  the  14th  of  May,  1844,  appoint- 
f(l  tl»e  said  Joseph  Castonguay  guardian  of  the  substitution. 
Tlic  donee  in  Septeniber,  1844,  coninienced  in  the  saine  court 
fin  action  against  the  guardian  so  appointed,  l»y  the  dechira- 
tion  in  wliich,  he  stated  the  refusai  of  the  said  guardian  to 
tiiiiiie  ail  i'Xj)ert  for  the  purpose  nientioned  in  the  di'ed  of 
i,nt't,  and  prayeil  that  it  might  be  declared  that  under  that 
(Iced  he  had  the  right  to  sell  the  whole  or  })art  of  the  orchard 
in  considération  of  a  rent-charge,  if  it  was  thoughtby  experts 
to  lie  advantageous  for  liis  children,  and  that  the  Défendant 
iiiiglit  be  decreed  to  nanie  an  expert  to  act  with  one  to  be 
iiaiiied  by  the  Plaintift",  in  deciding  whether  it  was  advanta- 
geous for  the  children  of  the  Plaintiff  or  the  other  persons 
eulled  to  the  sulistitution,  that  the  land  or  a  part  of  it  should 
lie  sold  in  considération  of  a  rent-charge,  or  that  in  case  the 
Détendant  should  fail  to  nanie  an  expert,  pursuant  to  such 
deeree,  one  niight  be  nanied  by  the  court  to  act  as  aforesaid 
with  the  one  to  be  named  by  the  Plaintiff,  and  that  such  ex- 
perts niight  niake  their  report  to  the  court,  and  such  order  be 
pronounced  thereon  as  law  and  justice  should  require.  The 
Défendant,  the  guardian,  pleaded  that  as  the  Plaintiff,  the 
«lonee,  had  no  children,  he  could  not  claini  the  appointnient  of 
experts  to  judge  wliether  the  sale  of  the  orchard  for  a  rent- 
charge  would  be  advantageous,  and  that  in  any  case  those 
|iersons  called  to  the  substitution  vvho  had  attained  their  nia- 
jtiiity  ought  to  hâve  Vjeen  summoned  as  Défendants.  The  court 
iiverruled  thèse  pleas  on  the  2Hth  of  Noveniber,  1845,  and  on 
tlie  2l)th  of  January,  1840,  ordered  the  appointnient  of  experts 
wlio  should  report  whether  it  was  advantageous  for  the 
children  of  the  Plaintiff  or  any  other  pei'sons  who  might 
take  under  the  substitution  in  the  deed  of  gift,  that  ail 
o''  part  of  the  orchard  should  be  sold  for  a  rent-charge  : 
iiiid  the  Plaintiff"  and  Défendant  respectively  then  appointed 
experts,  who  reported  in  the  affirmative.  By  its  judgment, 
ludjiv.nnced  on  the  18th  of  October,  1847,  the  court  approved 
tlie  report,  and  considei'ing  that  the   Plaintiff  then  had  the 
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rijfflit  to  ('X'-roisc'  tho  powcr  of  hiiIc,  witli  oliscrviincc  oï  tlic 
riHiuircd  foriiis,  luljudj^'tMl  iin<l  onlcrcfl  that  tlm  l'IniiitifF,  li}- 
virtuo  ot*  thc  dccd  of  j^ift,  luirl  thc  riglit  to  scll  ail  or  ))art  of 
tlic  orchard  for  a  reiit-('liar^(\  a  valiiatioii  havinfi;  prt'vionsly 
Imîcii  Iliade  of  tlii' wlioK'  or  part,  as  tlio  caH(>  iiii<fht  Ix',  hy  tlic 
ex[)(!rts  who  shoulil  Ite  natiicd  hy  tlio  partii-s,  or  tliat  failin^f, 
by  a  Jiidfjc  at  tlio  PIaiiitift"H  rt>(|ii('st  ;  aiid  coiidt'iiuu'd  tlic  Dc- 
ft!ndaiit,iti  liis  (|nality  of  <^iiardiaii,to  pay  tlic  costs  (»f  tlic  action. 
Tlic  Défendant  appnalctl,  and  on  tlic  lOtli  of  Mardi,  IS5'',tiic 
C'ourt  of  Qnccn's  Kencli  of  Lower  Canada  aflirnicd  tlic  jud^f- 
nicnt,  witli  costs  aj^ainst  tlic  Appcllant  in  liis  (|uality  of  î^nar- 
dian.  By  a  dccd  of  sale,  datcd  tlic  22nd  of  April,  lSô7,  tlic 
doncc,  François- Xavier  Castonj^ua}',  convcyctl  liis  usnfrnct  in 
thc  orchard,  with  réservation  of  thc  rijjflits  nndcr  thc  decd  of 
f^ift  of  lus  wife  in  case  of  lier  widowhood,  to  liis  hi-otlier-in- 
law,  thc  said  Pierre- E<]oaard  Lecicre,  for  nine  nndivided 
tenths,  and  to  Olivier  Garcean  for  thc  otlicr  nndivided  tcntli  : 
and  by  a  decd,  datcd  tlie  15tli  of  May,  1.S57,  in  oïd  r  to  sup- 
]ily  an  omission  in  tlie  deed  of  sale,  ho  snbrogatcd  thc  said 
Pierre- Edouard  Lt^clcre  and  Olivier  (Jarceau  in  thc  saine  pro- 
portions in  ail  liis  rij^dits,  whether  under  thc  decd  of  f,dft  vvitli 
the  aforesaid  réservation,  or  under  tlie  said  judgiiients  of  thc 
13th  of  October,  1S47,  and  the  lOth  of  Mardi,  IS57,  with 
power  to  them  to  put  tliose  jud^ments  in  exécution  in  lus 
nanic  as  they  should  tliink  fit.  The  .said  Olivier  (Jarceau  was 
the  husl)and  of  Marie-Tarsille  (^astoiiffuay,  a  dauirhter  of 
Jean-Haptistc  Cnstonguay,  the  bntther  of  thc  douce.  Bcfoic 
thc  exécution  of  the  two  last-nientioned  decds  the  douce  liad 
appointed  Daniel  (lori'ie  as  liis  expert  for  the  exécution  ol" 
the  jadyment  of  the  l-Stli  of  October,  1847,  and  liad  applied 
to  the  Superior  Court  at  Montréal  to  appoint  anotluM"  expert 
in  case  one  should  not  be  iniinediatcly  appointed  by  thc  gvnv- 
dian  ;  and  thèse  procecdinj^s  bein<;  foUowed  up  by  Pierre- 
Edouard  Leclère  and  Olivier  (Jarceau,  in  thc  iianie  of  the 
donee,  and  the  «^uardian  liaving  niade  default  in  the  appoint- 
iiient  of  an  expert,  thc  Court  appointed  Joseph  Boulan^'et  as 
expert  on  liis  side,  and  directcd  the  experts  to  report  to  thc 
Court  without  delay.  The  experts  reportcd  that  the  orchard 
was  worth  ,£5,000  Canadian  currency,and  the  Superior  C^ouit 
liomolopfated  or  approved  tlieir  report  on  the  20th  of  June, 
LS57.  It  proved  difïicult  to  sell  the  orchard  in  one  lot,  and 
thereupon  a  further  pétition  was  présente»!  to  the  Supcrioi' 
Court  in  the  naine  of  the  donee  for  a  valuation  in  lots,  as 
shewn  on  a  plan  annexed  to  thc  pétition  ;  and  the  jj^uardian 
haviiifj  appeared  in  person  and  declared  that  lie  referred  liiiii- 
self  to  the  Court  (qu'il  s  en  rapporte  àjusfire),  the  court,  on 
tho  24th  of  Jnly,  1857,  again  appointed  Joseph  Boulanger  ex- 
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|)(>rt  for  the  rfuanlian  :  ami  lu-,  witli  Daniel  (lorric  as  expert 
l'or  the  (lonee,  nuide  a  r(!|iort,  dated  and  Hled  in  tlx!  eanso  on 
tlie  .'iOth  of  July,  1807,  l>y  wlneh  tlio  said  lots,  twenty  in 
Minuber,  wero  valiied  in  separate  sniiis,  anionntiuff  in  tlie 
total  to  .C5,000.  Thi.s  report  <Ioes  not  ajipear  to  liave  becn 
suliniittt'd  to  the  conrt  t'or  hoiiioloifation.  Marie-. Fulie  Caston- 
i^f'iay  (or  l)utV«'Hne)  liein^'  aiready  deeeased,  witliont  cliildren, 
Ms  liereinbefore  nientioneil,  it  was  at  tliis  tinio  évident  tliat 
the  property  in  the  orehard,  stiltject  to  the  respective  nsu- 
t'niots  of  the  donee,  or  of  l'ierre- Ivlonard  Leclère  and  Olivier 
(larcean,  as  his  assi^ns,  and  of  Marie  .losephte  Castoncrnay  (or 
liei  lènO,  iiiso  snl)jeet  to  the  pnssihility  that  the  donee  nnylit 
hâve  chihlren,  was  divisihle  either  itito  nioieties  foi-  the  fanii- 
lies  (jf  Jean-Haptiste  Castonf^naj'  and  Marie-Josephte  Caston- 
yiiay  (or  Leclère),  or  if  npon  the  trne  constrnction  of  the  ins- 
trument the  faniily  of  Benjamin  ('aston^uay  Avere  entitled  to 
sliare  in  it,  not\vithstan<linj^  his  decease  hefore  the  date  of  the 
deed  of  frift,  then  into  third.s.  Hy  three  deeds,  two  dated  the 
24th  and  one  the  2Sth  of  July, 'l.S57,  the  three  ehildren  of 
Henjamin  Oaston^uay  conveyed  their  expectations  ujider  the 
said  deed  of  gift  of  the  14th  of  May,  1M27,  and  aiso  undur 
another  deed  of  ^ift  (with  which  the  appeal  had  no  connec- 
tion) to  the  Res])ondent  Beaudry  anil  Franeois  (Jnenette,  who 
tlierel)y  became  entitled  to  one  third  of  the  property  in  the 
orehard,  subject  to  the  (juestion  of  construction,  and  subjeet 
in  any  case  to  the  above-mentioned  usufructs.  In  the  last  of 
those  three  de(;ds  the  vend()r  expressly  stipulated  tlmt  the 
])urchasers  should  hâve  no  recourse  ai^ainst  him  if  the  ques- 
tion of  the  construction  of  the  said  deed  of  gift  shouM  be 
adversely  deeided  ;  but  the  other  two  deeds  were  so  expressed 
as  to  lead  to  f  !ie  same  resuit,  the  vendors  nierel}'  aelling  their 
rifjhts,  w  hâte  ver  they  were.  The  priée  nanied  in  each  of  the 
tlu'ee  deeds  was  only  £100  currency,  and  therefore  extremely 
iiiadetjuate,  as  the  value  expectant  on  the  deaths  of  François- 
Xavier  CastonjTuay,  then  aged  sixty-nine,  and  Marie-Josephte 
( 'astonguay  (or  Leclère),  then  tv^vd  fifty-four,  of  one-ninth 
jiart  of  numerous  properties,  one  of  which,  the  orehard,  had 
heen  valued  at  £5,000.  After  ae(]uiring  this  title  the  Respon- 
dent  and  François  Guenette,  on  the  30th  of  July,  1857, 
gave  notice  to  Pierre-Edouard  Leclèrt;  and  Olivier  Oar- 
ceau,  as  assignées  of  François-Xavier  Castonguay's  usufruct, 
not  to  proceed  with  the  sole  of  the  orehard  without  their 
consent,  and  without  sumnioning  them,  and  on  the  next 
'lîiy  they  gave  notice  to  Fi'ançois-Xavier  Castonguay,  as  ein- 
powered  both  by  the  deed  of  gift  and  Ijy  the  judgment  of  the 
b'Uh  of  Oetober,  1H47,  not  to  proceed  with  the  sale  of  the 
nichard  without  having  given  them  information  of  the  inteu- 
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i|('<l  HJilt'.or  vvitliuut  obaorviiif^  tlio  t'oniis  wliicli  thcy  (h-scrihcd 
as  bi'ing  rc(|uii'<-cl  acconliiif^  to  iisaj^i',  viz.,  "f/(/r  ii:s  lots  ijn'il 
aura  itntenfUm  <U  vendra  noiant  annoncés  à  la  /xirtc  <lr  l'h'- 
lllisc  para'aiHVilr  de  Montréal  pendant  trois  h'inia nclics  ron- 
sératifs,  et  adjai/és  le  troisihne  IHnamche,  on  nn  jonr  siihsé- 
i] lient  (siùvanl  (ju'il  aura  été  annoncé  />«/•  l'are rt'issenaiat  de 
la  vente  <jni  devra  être  alfie/té  à  la  /unie  de  l'Ef/lise  /urrois- 
siale,  dès  le  premier  Pinatncla;  de  l'annonce),  aa  plus  /mat 
et  dernier  eaeliérisseur,  pourra  (jne  ce,  ne  soit  pas  pour  an 
prix  moindre  ipie  celai  de  l'estimation  da  lot  on  îles  lofs  nae 
l'on  aura,  l'intention  de  rendre,  et  qni  il  oit  être  préalalde- 
na'nt  faite  par  les  experts  asse^inentés  et  noniinés  de  la  nai- 
nlère  indiquée  dans  Ivdit  jniiement."  in  pursimiice  ot'  tlie 
ri<f|»ts  to  wliicli  lie  Imd  Ir'ci»  subro^iitcd  as  at'oresaiil,  but 
vvith  thc  coiicurroMcc  of  Fraïu/ois-Xavicr  C'ast»  .^uay,  IMi'iTc- 
Kdouarcl  Lticlùre  cauHctl  tlie  orcluml  to  hv  sold  in  lots  hy  auc- 
ti<jn  on  tlu'  Ist  of  ScjttendHT,  l(S57,  liavinjj;  (ij-st  cnuscd  j)ro|H'r 
particulars  and  conditions  ot"  sale  to  bc  jjivparcd,  and  (jbs»!rv- 
(id  ail  the  fornis  by  proulaniation  at  i\w  clnu'ch  door  and 
otherwise,  whieli,  in  thc  last-nicntionud  notice  of  tlie  Respon- 
dcnt  and  P^ran(;t)is  CJuenette,  wcre  doscribi.'d  as  beinj^  ro(|uiiTd 
by  usa^e.  The  biddinj^s  were  in  groMs  sunis,  in  oi-der  to  satisfy 
the  re(juirenient  of  the  deed  of  gift  that  the  sale  should  be 
for  a  rent-chaim'.    It  was  one  of  the  conditions  of  sale  that 

cl 

the  purcliasers  should  retain  the  entire  price,  and  pay  <>  pei' 
cent  per  annuni  on  it  by  way  of  rent-charge  to  Piene-Edouard 
Leclère  and  Olivier  («arceau  until  tiie  death  of  François  Xavier 
(!!astonguay,  and  afterwards  to  the  persons  entitle<l.  The  sale 
was  well  attended  and  ail  tlu  lots  were  sold.  Six  lots,  vahu'd 
at  suuis  aniounting  to  £1800,  were  aniong  other  things  bought 
in  one  lump  by  Pierre-Edouard  Leclère  at  the  price  ol" 
£1,000.  The  whole  twenty  lots  brought  of  £G,442,  against  a 
valuation  of  £5,000,  and  the  produce  of  the  sale  was  after- 
wards brought  up  to  £({,742  as  Pierre-Edouard  Leclère,  in  the 
conveyance  to  hini  of  the  six  lots  which  he  had  bought  toge- 
ther  for  £1,000,  consented  that  their  prie»-  should  be  tixed  at 
£1,900,  the  aniount  of  the-ir  valuation.  Tlu'  case  in  which  this 
appeal  waa  brought  arose  out  of  the  st  V\  of  the  said  six  lots. 
Pierre- Edouard  Leclère  re-sold  one  ot'  ohem  to  John  Short, 
against  whoui,  after  the  deaths  of  ail  the  usufructuaries, 
under  the  deed  of  the  14th  of  May,  1S27,  he  obtained  judg- 
nient  in  an  fiction  for  debt,  and  the  sheriff'  having  advertised 
the  lot  for  sale  under  that  judgment,  the  Respondent  Beau- 
dry  filed  an  opposition  to  such  sale  clainiing  a  third  of  the 
property  in  the  orchai'd  under  tlie  three  conveyances  froni 
the  children  of  Benjamin  Castonguay,  coupled  with  a  con- 
veyance to  him   by   Fran(;ois  Guenette,  dated   th-;    IGth   of 
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March,  IHfi.'l,  oï  thc  iuti'ivst  oï  tl»'  latter  uixlor  tli»'  said  thrcc 
coiivoyanot'H,  and  ii  tw«'iity-tir.st  part  ol"  tln'  saiin'  property 
iiiulcr  a  couv(!yaiK'f  to  liiin,  datcd  tlio  lOth  of  Octulivr,  IHH2, 
liy  {'harles-Alfred-NajJol/'oi»  LccliTo,  tmc;  ot'tlu'  sovi-ii  i-liildieii 
«»f  Mariiî-ilost'phtr  Li'clc'iv,  and  a  ratification  of  that  con- 
vcyanei'  by  tlu-  wifc  ol'  CliarleH-AlfrcMl-Napoléon  LccU-rt', 
dated  tlie  IGth  of  Octohor.  l!S«î2.  In  tin-  courso  of  tlio  plcad- 
in^'s  the  Kespondt-nt  (as  Opposant  in  tho  action)  allcijcd  tlu' 
iiivalidity  of  tlie  titlcs  to  Lcclèri'  and  to  Short  of  tlic  14th 
day  of  S('pt«'inl)ei',  an<l  2nd  of  Noveinlx'r,  1857,  rt'sjx'ctivoly  ; 
tlu-  inalienaltility  oï  the  usufruct  by  Kran(;ois-Xavit'r  to  un 
rlrani/er  ;  and  tho  unjnst  obtainin<f  by  LecK'rt'  of  the  deeds 
of  sale  and  subropition  of  tlie  22nd  of  April,  and  ir)tl»  of 
May,  1S57.  frorn  Fran(;ois-Xavier.  He  also  objecte»!  thi;  nuili- 
ty  of  the  proceedin<fs  adopted  to  eH'ect  the  sale  subséquent  to 
the  date  of  the  deed  ()f  subrot^atioti,  nainely,  the  estiuiate  of 
the  .'iOtli  of  May,  and  its  subse(|Uent  lioniolopitittn  in  June, 
the  pétition  and  order  thereon  of  tlie  24th  of  .July  followin»^, 
with  tlie  divisional  valuation  by  the  exjx'rts  of  the  ;}()th  of 
the  sanie  July,  the  preparatory  proceedinijs  for  the  sal»!  of  the 
lots  and  the  sale  itself  ;  ail  which  lie  charaeterised  as  con- 
ducted  and  nmde  by  Leclèrc  fraudulently,  and  without  the 
consent  of  or  notice  to  the  tutor  of  the  substitution,  to^ether 
with  alleged  frauds  practised  by  Leclère,  in  keepinj^  away 
tjidders,  and  lus  purchase  of  the  said  six  lots  at  low  rates, 
less  than  their  value  :  their  adjudication  to  hini  collective- 
ly  mstead  of  separately,  at  less  than  their  divisioiial  va- 
luation priées  ;  and,  tinally,  the  nullity  of  the  deeds  of  sale 
to  Leclère  of  the  14th  day  of  Septeuiber,  1857,  and  of  his 
deed  of  sale  to  the  Défendant  of  the  2nd  of  Noveniber, 
bS57,  whereby  no  property  in  the  lot  passed  to  »Short,  whose 
lot  was  therefore  seized  super  non  atmiino,  antl  thereupon 
tinally  the  Opposant  stated  his  breach  and  conclusions  in  the 
fol lowing  ternis:  "  fl  résulte  des  'prémisxes  que  les  procédés 
iiihjptés  par  le  Demandeur  actuel  api'ès  les  actes  de  cession  et 
subrogation  qu'il  a  obtenus  dudit  Fraïu/ois- Xavier  Caston- 
guay  comme  susdit  sont  nuls  de  plein  droit,  et  doivent  être 
Considérés  comme  non  avenxLs.  A  ces  causes,  ledit  Opposant 
conclut  à  ce  que  tous  et  chacun  des  procédés  adoptés  par  le 
Demandeur  actuel  postérieurement  aux  actes  de  cession  et  de 
subrogation  sus-mentionnôs,  l't  notamment  après  l'acte  de  su- 
brogation du  15  Mai  1857,  le  prétendu,  acte  de  vente  jmr  le 
donataire  François-Xavier  Gastonguay  an  Demandeur  ac- 
tuel du  14  Septembre  1857,  et  le  prétendu  acte  de  vente  pa.r 
le  Demandeur  actuel  audit  Défendeur,  John  Short,  en  date 
du  2  Novendrre  1858,  invoqué  dans  les  moyens  de  contesta- 
lion   dudit  Demandeur"  be  held  to   be    void  and  nuU,  the 
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whole  with  costs.  Leclère,  besides  statinp;  formai  oV)jectioiis 
to  tlie  suit,  rtjplied  spccially  tluit  the  adjudication  and  sale  ci" 
the  lots  liad  been  uiade  in  conformity  with  the  said  judgmei.ts 
thereon  and  the  practice  of  the  Court,  and  that  ail  the  requir- 
od  forujalities  for  the  sale  of  the  Ist  of  8tpteniber  had  been 
observed  ;  that  the  divisional  report  of  experts  did  not  require 
hon)()lo(,'ation  ;  that  under  tiif^  ternis  of  the  deed  of  donation, 
it  was  not  necessary  even  to  obtain  judgrnent  to  authorize 
the  sale  ;  and  that  the  Opposant  had  rect)gnized  its  regularity 
and  validity  by  hifi  présence  and  bidding  thereat.  On  the 
20th  of  Februaiy,  LSOô,  the  parties  were  heard  on  the  merits 
ol'  the  Respondent's  opposition  before  Mr.  Justice  Monk,  who, 
on  the  3bst  of  Deceniber,  186G,  pronounced  a  jiidginent,  the 
niatcrial  parts  of  which  are  in  the  foUowing  ternis:  "The 
main  consderations  of  the  judgment  were  that  the  report  of 
expeits  wus  never  sanctiuned,  homologated,  or  approved  by 
the  Court:  that  no  cahier  des  chc.rffe»  or  conditions  of  sale  of 
the  said  real  estate  was  ever  submitted  to  or  sanctioned  by 
the  court,  or  ever  notilied  to  the  tutor  to  the  substitution, 
and  that  no  légal  notice  or  conditions  of  the  contemplated 
sale  were  over  made  to  the  public,  to  the  court,  or  to  the 
tutor  ;  that  for  the  reasons  aforesaid,  the  pretended  sale  and 
adjudication  of  the  said  real  estate  uiade  on  the  Ist  of  Sep- 
teinber,  1857,  was  null  and  void,  and  that  whcreas  in  and  by 
the  aforesaid  report  of  experts  it  was  reported  and  declai'ed 
that  the  said  real  estâtes,  should  ail  l)e  sold  in  separate  lots 
at  Hxed  priées,  yet  the  Plaintitf,  Leclère,  purcha&ed  the  lots 
en  bloc,  together,  and  not  separately,  and  for  one  sum  for  the 
whole,  and  not  for  a  particular  sum  for  each  lot  ;  and  under 
the  priée  fixed  by  the  experts  :  that  the  venie  d,e  jouifisance 
made  by  the  said  François- Xavier  Castonguay  to  the  Plaintitf 
and  Olivier  Garceau,  dated  the  22nd  of  April,  1857,  and  the 
deed  of  sale  and  subrogation,  dated  the  15th  of  May,  1857, 
and  the  deed  of  sale,  dated  the  14th  of  September,  1857,  were 
null  and  void  in  law,  and  did  not  eonfer  any  right  of  «sufruct 
or  of  pro])erty  upon  the  said  Leclère  or  the  said  Garceau,  the 
siiul  joiiisi-Kince  being  inaliénable  by  the  said  Fran(,'ois-Xavier 
Castoniîuay,  and  the  aforesai<l  real  estate  being  substituted 
in  ÏA'^  '  ir  of  persons  and  parties  not  represented  legally  or 
other.  se  in  the  said  deeds  of  the  I5th  of  May  and  the  14th 
of  September  :  that  the  Opposant  had  proved  by  légal  and 
sutficient  évidence  the  niaterial  allégations  of  bis  opposition. 
The  court  consequently  declared  the  said  Opposant,  Jean- 
Louis  Beaudry,  the  true  and  lawful  owner  and  proprietor  of 
one-third  and  one  twenty-tirst  undivided  part  {"d'un  tiers  et 
un  vinr/t  et  unième  indivis  " )  of  the  lot  or  parcel  of  land  and 
promises  sei.'îed  in  the  cause  under  and    in  virtue  of  the 
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aforesaid  writ  of  exécution,  and  as  inentioned  or  ilcscnluMl 
in  the  proch-verhal  of  said  seizui'e  and  granted  inam-levée 
to  the  said  Opposant  of  seizure  of  said  one-third  and  one 
twenty-first  undivided  part  of  said  k^t  or  parcel  of  land  and 
promises,  with  costs  against  Plaintiff  contesting.  Tlie  judg- 
uient  was  aceompanied  with  reniarks  l.y  the  learned  Judge, 
from  whiel»  the  foliowing  is  an  extract  :  "  As  to  the  question 
of  thf,  homologation  of  tlte  second  report,  the  court  tinds 
difficulty  in  holding  it  uO  be  necessary  à  pcive  de,  viUlité.  It 
is  not  easy  to  see  vvhy  an  action  was  necessary  at  ail  by 
François-Xavier  Castonguay.  The  donation  gave  a  riglit  to 
sell  on  constitution  de  rente,  after  the  report  of  experts  was 
niade,  and  why  should  he  bring  a  suit  ?  Nevertheless,  he  did 
sue,  and  the  court  ordered  the  sale  after  certain  formalitit's  : 
it  homolognted  the  iirst  report,  and  if  the  légal  donee  took 
[)roceedings  he  was  bound  to  carry  them  ont,  and  bave  the 
second  report  homologated  also,  and  the  new  ternis  and  con- 
ditions of  sale  sancticmed  by  thé  court.  Tins  is  the  opinicm  I 
bave  arrived  at.  "  In  the  next  place,  the  tutor  to  the  substitu- 
ticm  doesnotseenï  to  bave  been  consulted  as  to  the  conditions 
of  sale,  nor  to  bave  been  présent  at  the  sale.  This  alone  is  fatal 
to  the  proceedings.  In  the  next  place,  Leclère  bought  six  lots 
en  bloe,  which  was  also  irregular.  So  that  Leclère  acquireil 
nothing  under  the  sale  nominally  made,  and  bis  titles  must 
be  declared  invalid  and  be  set  aside.  "  As  to  fraiids  set  up  by 
Beaudry  as  having  been  practised  by  Leclère.  they  bave  not 
Iteen  proved.  Tliere  was  a  looseness  in  bis  ])roceedings,  and 
in-egularity  in  the  particulars  referred  to,  but  no  such  inten- 
tion as  is  imputed  to  hini."  The  Plaintiff,  Pierre- Edouard 
Leclère,  had  died  during  the  pendency  of  the  suit  in  the 
Superior  Court,  and  the  Appellants,  as  bis  universal  residuary 
legatees,  appealed  to  the  Court  of  Queen's  Bench,  where  the 
appea!  was  heard  on  the  8rd  and  4th  of  June,  bSGt),  before 
ttve  Judges  ;  and  on  the  9th  of  December,  l<S()f),  the  judgnient 
of  the  Superior  ('ourt  was  affirmed  with  costs,  by  a  judgnient 
in  which  three  Judges  concurred,  namely.  Justices  Caron, 
Drunnnond,  and  Loranger,  Mr.  Justice  Badglev  dissenting. 
It  aftorwards  appeared  that  Chief  Justice  Duval,  who  hcîird 
the  argument,  but  was  prevented  by  illness  from  assisting  at 
the  ju(lgnient.  also  dissented.  The  reasons  of  the  majority  of 
the  Court  of  Qiieen's  Bench  are  stated  as  follows,  in  the  notes 
of  Jtistice  (Won,  to  which  Just'-îes  Druninuind  and  Loranger, 
who  are  therein  mentioned  to  liave  approved  them,subscril>ed 
tlieir  concuri'ence.  "  The  judgnient  appealed  against  maintains 
the  opposition  of  Beaudry"  (the  llespondent),  "  declaring  liint 
the  p)'o])rietor  of  one-third  «nd  one  twenty-tir.st  umlivided 
part  of  the  immoveable  sei/ed,  and  grants  him  Diiùn -levée, 
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with  costs.  This  judgment,  according  to  the  considérations 
which  it  contains,  is  founded  entirely  upon  the  nuUity  in  law 
of  divers  titles,  which  the  Plaintiff,  the  Appellant,  invokes  ; 
nuUity  arising  out  of  the  irregularity  of  the  sale  of  the  lots, 
of  which  the  lot  seized  fornis  part,  and  of  the  adjudication 
which  the  said  Plaintiff  caused  to  be  made  thereof  to  hitnself, 
proceedings  which  are  declared  to  be  as  contrary  to  the  deed 
of  donation  which  he  invokes  as  to  the  judgments  also  alleged 
by  both  parties.  Thèse  considérations  appear  to  be  based  on 
fact  according  to  the  évidence,  and  that  being  so,  the  légal 
déductions  which  are  di'awn  froni  theni  appear  to  be  correct. 
"  I  au),  then,  at  présent  inclined  to  think  that  the  judgment 
ought  to  be  affirnied.  The  Plaintiff  would  \)e  in  a  better  posi- 
tion if  the  donee  had  not  brought  an  action  to  cause  a  power 
of  sale  to  be  given  hini  which  the  donation  itself  gave.  Hav- 
ing  chosen  to  place  hin^elf  in  the  hands  of  the  law,  he  was 
bound  to  exécute  the  instructions  given  hini,  and  the  sale 
ought  to  hâve  been  acconipanied  by  ail  the  formalities  inipos- 
ed  by  the  Court.  Now  many  of  thèse  formalities,  important, 
if  not  essential,  hâve  been  omitted,  and  that,  according  to  the 
évidence,  under  the  direction  of  Plaintiff,  in  his  interest  and 
to  the  pi'ejudice  of  the  other  parties  interested.  Thèse  are 
the  considérations  which  hâve  led  me  to  believe  that  the 
judgment  is  right,  contrary  to  what  I  thought  at  first,  as  it 
then  appeared  to  me  that  as  the  donee  could  of  liimself, 
without  authorisation,  sell  the  immoveableof  the  substitution 
without  being  obliged  to  hâve  reeourse  to  the  Court,  the  erro- 
neous  proceedings  which  had  taken  place  could  not  préjudice 
the  sale,  since  thej'  ought  to  be  looked  upon  only  as  sur  pi  usage 
which  could  not  affect  the  validity  of  the  sale  ;  but,  upon  re- 
flection,  I  think  that  since  a  judgment  has  been  sought  and 
obtained,  and  that  at  the  request  of  the  Plaintiff,  the  condi- 
tions which  it  has  imposed  ought  to  hâve  been  complied  with. 
Mr.  Justice  Badgley  entered  very  fuUy  into  the  facts  and  the 
law  of  the  case.  The  following  passages  are  taken  from  his 
judgment:  "The  donor  died  m  1843,  and  in  the  following 
year  François-Xavier  detcrmined  to  exercise  his  power  to  sell 
the  orchard  under  the  conditions  contained  in  the  deed  of 
donation.  Now  it  is  conceded  on  ail  hands  that  he  had  full 
and  sufîicient  authority  by  that  deed  to  make  a  valiil  sale 
without  recourse  to  proceedings  at  law,  but  desirous,  ex  iiie- 
liore  caatela,  and  to  give  the  assurance  ot"  law  to  his  power 
by  a  declaratory  judgment  in  favour  of  his  right,  he  was  ad- 
vised  to  institute  a  suit  at  law  for  this  purpose,  which  requir- 
ed  a  représentative  of  the  substitution  to  be  Defenilant  in  the 
suit,  against  whom  the  judguient  might  be  rendered  confra- 
dictoirement.    It  became  necessary  to  appoint  a  tutor  to  the 
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substitution,  to  act  as  such  Défendant,  and  t'or  tliat  purpose 
he  caused  a  pétition  to  be  presented  to  a  Judge  in  Cbauibers, 
which,  reciting  his  right  of  usufruct  and  power  of  sale  undei* 
the  deed  of  donation,  and  also  the  substitution  therein  esta- 
blished  in  favour  of  his  children,  and  his  belief  that  the 
appointaient  of  the  experts  nientioned  in  the  deed  sliould  be 
the  joint  action  of  himself  and  of  a  person  appointed  to 
represent  that  substitution,  prayed  that  a  tutor  should  be 
appointed  for  that  spécial  purpose  ;  whereupon,  «fter  the 
necessary  judicial  and  formai  proceedings  had,  Joseph  Cas- 
tonguay  became  the  tutor  specially  to  represent  that  sub- 
stitution. It  niay  be  proper  at  once  to  observe,  with 
référence  to  this  appointinent,  that  the  tuteur  à  la  sub- 
stitution was  uuknown  to  the  old  French  law  in  force  soiue 
tinie  prior  to  the  Ordonnance  des  Substitutions  of  1747,  and 
was  the  adoption  of  later  French  practice  ;  the  appointnient, 
however,  was  spécial,  without  real  authority  or  responsibility. 
Unlike  the  tutor  to  a  minor,  the  interests  of  the  substitution 
were  not  in  his  charge,  and  he  was  the  uierely  nominal 
représentative  of  the  substitutes  as  against  the  grève.  Théve- 
not  d'Essaule  describes  the  office  as  foUows:  '  Nos  tuteurs  à 
la  substitution  ne  sont  guère  nommés  que  pour  mettre  le  gre- 
vé en  état  défaire  juger  ses  -prétentions  contre  h  s  substitués 
dont  le  droit  n'est  pas  ouvert,  cent  une  -personne  qui  a  été 
imiiginée  pour  donner  au  grevé  un  adversaire  contre  lequel 
il  pelisse  diriger  son  action,  etc.  etc.,  quand  les  .ndjstitués  ne 
peuvent  ou  ne  veulent  pas  le  faire  eux-mêmes  '  (1).  This  was 
tlie  qualité  and  office  of  the  tutor  appointed,  as  stated  above, 
who  was  the  Défendant  in  the  suit,  the  conclusions  of  which 
prayed  that  the  right  of  the  PlaintifF,  the  said  Fran^-ois-Xa- 
vier,  to  sell  the  orchard  should  be  affirmed  by  the  judgment 
of  tlîe  court,  and  that  experts  should  be  appointed  to  report 
as  to  the  advantage  to  the  said  substitutes  of  effecting  the 
sale."  ....  The  Opposant  claims  the  property  through  the 
three  children  of  the  late  Benjamin  Castonguay,  who  (lied,  as 
stated,  some  years  prior  to  the  date  of  the  deed  of  donation, 
and  he  avers  that  they  were  appelés  to  the  substitution,  that 
is,  substitutes  created  by  that  deed,  and  that  the  substitution, 
became  open  to  thern  and  in  their  favour,  under  the  ternis  of 
the  deed  of  donation,  upon  the  death  of  François-Xa\'ier 
without  children  ;  and  that  their  proprietary  riglit  rests  upon 
particular  clause  of  the  deed  recited  above,  and  also  at  length 
in  his  opposition,  and  which  is  as  foUows  :  "  Et  dans  le  cas  de 
mort  dudit  donataire  san^s  enfants,  la  jouissance  et  usufruit 
des  biens  à  lui  pi'ésentement  donnés  seront  réversibles  à  ses 


(1)  Trait/Mle»  Substitutions  [K(l.  1778],  art.  1273. 
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frères  etsœui's  ou  à  aucun  d'eux  poiir  par  eux  en  jouir  leur  vie 
durante,  et  ni  au  décès  dadit  donataire  sans  enfants  tous  ses 
frères  et  sœurs  étaient  décédés,  La  propriété  desdits  biens  re- 
tournera et  appartiendra  à  leurs  enfants  nés  et  à  naître  en 
léifitime  mariage,  pour  être  partagés  entr'eux  par  souches." 
"  Taking  the  entire  clause,  its  plain  rneaning  nianifests  the 
donor  contemplatinj^  the  brothers  and  sisters  ot'  the  donee  liv- 
ing  at  the  exécution  of  the  deed,  as  survivîng  him  at  his 
death  without  children,  and  their  leaving  legitimate  children, 
because  she  then  antl  there  directed  and  stipulated  that,  upon 
his  death  without  children,  the  usut'ruct  and  enjoytnentgiven 
to  hiui  should  revert  to  and  be  enjoyed  by  those  brothers  and 
sisters,  or  the  survivor  of  theui,  a  disposition  which  could  not 
include  lienjamin,  who  had  died  several  years  prior  to  the 
inaking  of  the  disposition,  and  further,  that  if  upon  such 
occurrence  ail  his  referred  to  brothers  and  sisters,  that  is, 
those  conteniplated  hy  her  as  above,  were  dead,  the  absolute 
given  property  should  return  and  belong  to  their  children, 
born  and  to  be  boni  of  them  in  inarriage,  to  lie  divided 
aniongst  theni  par  souches.  The  words  leurs  enfants  nés  et  à 
naître  en  légitime  mariage  "  could  not  apply  to  the  children 
of  the  long-before  pre-deceased  Benjamin ....  No  homologa- 
tion [i.  e.  of  the  Second  Report]  was  either  ordered  or  requir- 
ed,  and,  if  needed,  its  omission  was  not  fatal,  wliere  the  law 
did  not  attach  any  penalty  of  nullity  to  the  absence  of  the 
fonnality.  It  is  also  objected  that  the  judgnient  of  1847 
directed  the  observance  of  requisite  formalities  for  the  sale; 
•i  référence  to  the  adjudging  ternis  of  the  judgnient  itself 
siiews  no  such  direction,  meiitioïùng  formalités  requises  as  an 
incident  of  the  considérant  only  ;  but  even  if  they  were  direct- 
ed, they  were  not  specitied,  and  therefore,  as  observed  above, 
could  only  be  those  adopted  in  practiee,  to  give  the  best 
publicity  to  the  sale,  and  to  secure  the  highest  price  for  the 
property  ;  unlike  the  sale  of  minor's  property,  this  power  to 
sell  required  noue  of  the  formalities  of  family  ad  vice  or  judi- 
cial  sanction,  the  power  hère  existe»!  iiidependent  of  either, 
and  there  only  remained  the  publicity  to  be  assured  which 
the  law  found  in  the  announcements  of  sale  by  affiches  and 
enchères.  Haviiig  the  power  to  sell,  as  an  absolute  riglit  for 
liis  own  Personal  beneticiary  purpose,  lie  required  no  court 
authority  for  its  exercise.  Furgole  says  (1)  that  the  Ordon- 
nance of  Substitutions,  which  in  this  niatter  is  déclarative  of 
French  practiee,  at  and  before  its  promulgation  in  1747, 
"  n'exige  pas  que  le  grevé  ohtie^me  une  ordonnance  de  justice 


(1)  Coiniiiuiitiiiro  de  rOrdoiiuivuce  sur  les  Subtitutions  [a.  u.  1767J,  tit.  u, 
art.  8. 
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pour  procéder  aux  enchères  ni  à  la  vente,  cette  fornialité  n'eut 
donc  pas  nécessaire  ;  and  Grenier,  in  lus  "  Treatise  of  Dona- 
tions," a  modem  author  of  repute,  says,  "  On  doit  renia r-quer 
encore  que  la  vente  doit  être  faite  du  seul  mouvement  du  grevé, 
sans  qu'il  soit  nécessaire  de  l'autorité  de   la  justice.  Tel  est  le 
v(eu  de  la  loi,  à  laquelle  on  ne  doit  point  ajouter.    Furgole,  en 
faisant  aussi  l'ohserv(dton  "  (l).   Both  ad  vise  tliat  the  fornia- 
lities  oï  a,ffi.ches  an<l  enchères  should  be  adopted  and  observiiil, 
antl  Furgole  says  (2),"  Je  crois  néanmoins  que  le  (jrevé  ne  pi  at 
pas  faire  ces  aliénations  k  moins  qu'il  n'en  ait  reçu  un  pou- 
voir et  un  mandat  de.  la  part  des  substituants,  sans  y  observer 
les  formantes  2>i'esc rites  par  l'Art.  H  de  ce  titre,  c'est-à-dire, 
flans  ajfiches  et  enchères  ;  car,  si  ces  formalités  sont  néces- 
saires jMiir  la  vente  de.s  meubles  qui  sont  ordinairenient  de 
peu  d'importance,  elle  sont  encore  plus  nécessaires  pour  t'alié- 
aidion  des  immeubles  dont  l'objet  est  plus  considérable."  In 
French  practice,  the  rule  of  those  t'ormalities  prevailed  even 
for  the  sale-empowei"ed  f/revé,  and  that  rule  has  been  strictly 
and  more  than  fu.ly  carried  out  in  thiscase  ;  the  obj(!ct  of  the 
rul(!  being  to  ensure  publicity  t'or  the  sale,  and   to  prevent 
fraud  and  sacrifice  in  the  sale  of  the  property.  It  is  proved  of 
ivcord  by  the  documents  of  sale  produced,  that  written  notices 
of  .sale  were  made  and  used  by  the  huissier  employed  ;  that 
they  contained  a  description  of  the  several   lots  as  numbered 
in  the   plan,  their  sevei*al  dimensions  and  boundaries  ;  that 
they  were  announcbd   to  be  sold  on  the  Ist  of  September  fol- 
lowing  in  the  public  court  room   of  the  Circuit  Court  in  the 
Court  House  of  this  city,  and  to  be  then  and  there  adjudged 
to  the  highest  bidder  upon  the  terms  and   conditions  in  the 
cidder  des  chnn/es  deposited  with  the  selling  notary  Botu'bon- 
iiière  ;  that  the  notice  was  atïi.xed  and  posted  on  the  door  of 
the  parish  church  of  the  city  on  the  IGth  of  August  preceed- 
iiig  tlie  sale,  and  was  there  publicly  read   atul  announced   in 
french  and  english  at  the  i.ssue  of  Divine  service  on  the  three 
consécutive  Hundays  previous  to  the  sale,  the  Kith,  2.'Ji(l,,and 
.'iOtli  of  August  ;  that  the  return   of  the  bailiff  was  depositeil 
with  the  notary,  to  form  part  of  his  record  of  officiai  proceefl- 
iiigs  for  the  .sale.   "  The   witness,  notary   Bourboiuiière,  who 
CDuducted  the  sale,  proves  that  the  sale  had  been  al.so  adver- 
tised  in  four  and  tive  public  newpapeis  published  in  tlie  city 
in  french  and  english.   Now  thèse  formalities  so  adopted  car- 
ried out  the  recjuirements  of  law  and  practice  which  Furgole, 
fit  p.  23!S,  explains   "il  suffira  qu'il  fasse  apposer  des  affiches 
dans  les  lieux  où  la  vente  doit  et re  faite,  et  dans  les  lieux 

(I)  1.  No.  3}>2,  pp.  842,843. 
(•-')  Furgolf,  tit.  II,  art.  '.U. 
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circonvcmiiiK,  si  le  lieii.  où  la  vente  doit  être  faite  n'est  pcis 
une  ville  cunsldérable  :  que  ni  cent  une  ville,  les  affiches  doivent 
'être  mises  aux  portes  des  Eijlises  paroissiales,  etc.,  etc.,  afin 
que  le  public  en  soit  informé,  cependant  il  suffit  qiœ  le  (jrevé 
rapporte  des  exploits  de  l'apposition  et  affiches  etc.,  et  après 
que  les  affiches  auront  demeuré  pendant  un  temps  suffisant 
pour  instruire  le  public,  la  vente  sera  faite  aux  enchères 
dont  il  sera  dressé  un  procès-verbal  qui  sera  .signé  par  un 
huissier,"  and  Grenier,  the  modem  french  author  abovc 
referred  to,  says  "  Relativeniervt  à  ces  formes,  il  est  difficile 
d'appliquer  à  cette  matière  celles  qui  sont  prescrites  par  le 
code  de  procédure  civile  relatives  à  la  vente  de  biens  de  la 
part  d'un  héritier  bénéficiaire,  ou  d'un  curateur  à  u>ne  suc- 
cession vacante,  ou  à  la  vente  des  biens  des  mineurs.  La  dif- 
férence des  cas  H  des  per'^onnes  écarte  l'application  de  ces 
règles;  mais  il  suffiÀ  qu'il  //  ait  des  formes  indiquées  jnir  le 
tribunal,  le  tut,'.''  '''■  .substitution  ayant  été  appelé  (as  lie 
was  in  the  tivi  t  - ..'  ')  qui  aient  pour  résultat  que  la  vente 

soit  faite  public  i.„u,.u  et  sans  frauda,  une  estimation  préa- 
lable ordonnée  par  jugement  et  faite  par  experts  nommés  en 
justice  c.t  la,  vtitc  fcife  avx  enchères  et  en  l'étude  d'un  notaire 
(in  this  case  in  the  \.,  irt  .  -om,  more  public  than  a  notary's 
office  and  more  conjmodiou»)  ap  'é.s  des  affiches  apposées  au.r 
lieux  accoutumés  et  dont  l'apposition  soit  établie  paraissent 
présenter  toutes  les  sûretés  possibles."  Besides  thèse  require- 
ments,  as  stated  by  Grenier,  there  were  the  public  advertise- 
ments  in  the  city  newspapers.  There  could  therefore  be  un 
irregularity  in  thèse  proceedings  ;  but  it  is  objected,  that 
tiiere  was  no  cahier  des  charges  ot'  the  sale,  which  should 
hâve  been  subniitted  to  the  Court  for  approval,  and  also  to 
the  tutor.  Now,  the  conditions  and  terms  under  which  the 
sale  was  niade,  and  wliich  it  is  proved  were  read  by  the 
notary  in  french  and  enjjlish  to  the  audience  before  the  sale 
commenced,  are  tiled  and  proved  in  this  contention,  the  tï(//w;r 
des  charges  being,  in  fact,  nothing  but  those  co  ulit  ons  drawn 
up  formai ly  for  the  sale  either  by  the  vendor  himself  or  l>y 
his  conducting  notary,  as  they  would  be  in  the  conditions  of 
auction  sales  by  the  selling  aucti(meer.  "  Le  cahier  des 
"  charges  est  un  acte  par  lequel  on  règle  les  conditions  d'une 
"  adjudication  publicjue  ;  dans  les  adjudications,  le  vendeur  ne 
"  traitant  iju'avec  le  public  il  est  nécessaire  qu'il  fasse  con- 
"  naître  les  chai-ges  et  conditions  de  la  vente  dans  le  cahier 
"  des  charges  appelé  aussi  cahier  d'enchères.  Quand  il  s'agit 
"  d'adjudication  volontaire  il  est  facultatif  de  le  rédiger  au 
"  moment  de  l'adjudication  ou  d'avance  ;  et,  lorsque  la  vente 
"  est  ren\ise  devant  un  notaire  le  cahier  des  charges  peut  être 
"  inditférennuent  rédigé  par  l'avoué  poursuivant  le  notaire  ou 
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"  les  parties,  etc.  Tel  est  l'usage  à  Paris,  particulièrement  pour 
"  les  licitations,  etc.,  etc.,  et  même  il  peut  être  rédigé  par  la  par- 
"  tie  poui'suivante  elle-même  ;  ainsi  jugé  par  Arrêt  de  Ca.ssa- 
•'  tion,  1828."  "  The  description  of  the  property  to  be  sold,  with 
its  partic'ilars,  and  the  conditions  of  sale  without  uncertainty 
or  ambiguity,  under  the  hand  of  the  notary,  constitute  the 
cahier  des  charges,  and  De  Vil  largues,  in  his  Dictionary  of 
the  Code,  aays,  '  au  surplus  le  cahier  des  charges  non  contes- 
tées (that  is,  by  a  regular  contestation  before  the  sale)  avant 
l'(idjudicatio7i  fait  la  loi  à  foutes  les  parties,'  Arrêt  de  Cassa- 
tion, 11  Aug.  1813.  Both  were  in  form  under  the  hand  of  the 
iiotary,  and  were  signed  by  him  after  submission  to,  and  ap- 
proval  by,  the  coun.sel  at  law  of  the  said  François-Xavier, 
and  of  the  said  Leclère.  "  The  Court  had  nothing  to  do  with 
tliem,  because  the  vente  à  l'enchère  was  the  prérogative  of 
tiie  vondor,  the  grevé,  without  its  interférence  or  sanction, 
îiinl  the  officiai  approval  of  the  tutor  was  not  needed  for  the 
siime  ren.son,  and  njoreover  because  he  had  already  impliedly 
approved  the  .sale  by  hi.s  gênerai  .submission  d^'j^s^ice".  .. . 
"  As  to  the  présence  of  the  tutor  at  the  sale,  it  is  only  neces- 
sai-y  to  say  that  it  was  a  matter  indiffèrent,  because  it  is  laid 
ilown  that  "  sa  présevce  à  la  vente  n'est  pas  indispensable,  il 
trcst  donc  2*"ii  nécessaire  de  la  constater."  The  gênerai  charges 
iif  fraud  and  connivance  alleged  against  Leclère  are  entirely 
without  foundation  " .  .  . .  "Under  ail  the  circumstances  of 
tliis  contention,  it  appears  that  no  substitution  in  favour  of 
the  Respondent's  vendors,  the  three  chil  'ren  of  Benjamin, 
was  establi.shed  by  the  deed  of  donation  or  opened  for  them 
as  appelés  by  the  death  of  François-Xavier  without  children  ; 
tliat  they  had  no  proprietary  right  in  the  substitutefl  proper- 
ty, the  orchard,  nor  consequently  in  the  lot  under  .seizure,  and 
C'ould  not  convey  any  to  the  Respondent  ;  that  the  exercise  of 
tlic  power  of  sale  of  the  orchanl  was  conducted  with  the 
rctiuisito  formalities  of  law  and  practice  ;  that  the  adjudica- 
tion and  sale  were  formai  and  regular;  and  that  the  Sfveral 
(Icfds  of  sale  specially  objected  against  by  the  Respondent,  to 
wit,  the  deed  of  sale  by  François-Xavier  of  the  14th  Septem- 
l'ci-,  1857,  of  the  said  six  numbered  lots  for  the  considération 
tlierein  mentioned  to  the  said  Leclère,  were  and  are  good  and 
\alid  in  law,  the  said  Leclère  thereby  l)ecoming  proprietor  of 
tlic  .-aid  six  lots  ;  that  the  deed  of  sale  by  the  saitl  Leclère  to 
tlic  said  Défendant  of  one  of  the  said  six  lots,  to  wit,  No.  9, 
Ululer  seizure  in  this  cau.se,  whereby  the  said  Défendant 
iHH'aine  proprietor  thereof  also,  was  and  is  good  and  valid  in 
law  ;  that  the  opposition  à  fin  d'annider  made  and  filed  herein 
l'V  the  Respoiulent,  Opposant  aforesaid,  against  the  seizure  of 
ihf  .said  lot  is  untenable  in  law  and  fact,  and  should  be  dis* 
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niisHHefl  wikh  costs,  loaving  totlie  said  Respoiulent  \ùh  n^coursi- 
for  lus  saifl  one  twenty-first  part  of  the  coiistituted  l'eiit 
attache»!  upoti  the  said  lot  wheïi  the  saine  sliall  heconie  opeii 
in  his  t'avour."  Froni  thejudgment  of  the  Court  of  Queen's 
Jicuich  the  représentatives  of  Leclère  appeale<i  to  Her  Majesty 
in  Council.  The  appeal  tiow  cane  on  to  be  lieard. 

Mr.  WiLLS,  Q.C.,  and  Mr.  Wïïstlake,  for  tlie  Appellants: 
The  <lonor  inay  nmke  what  ternis  he  pleascs  in  his  deed  of 
gift,  and  niay  confer  what  powers  he  thinks  tit  upon  the 
institute:  Deinolombe,  art.  455,  p.  432  [a.  d.  1.SG5];  art.  457, 
p.  438.  Hère  the  donor  has  given  a  power  of  sale  in  certain 
events,  and  on  observing  certain  conditions,  l'hat  takes  it  ont 
of  tlie  oi'dinary  category.  Deinolombe,  tit.  xxii,  art.  501,  p.  532, 
where  he  says  that  the  ;)revé  inay  sell  "lorsque  le  disposant 
hii-ménie  en  avait  ordonné  la  vente."  The  word  ordonné 
u«ed  in  the  pussage  cited  iiiust  inean  that  the  order  was 
given  in  the  act  of  donation,  becanse  substitutions  are  irrévo- 
cable. Where  the  donee  has  the  power  to  sell  as  an  absolute 
right  for  liis  own  personal  benetit,  he  re(iuires  no  Court 
authority  for  its  exercise:  Furgole,  (Jonunentaire  de  l'Ordon- 
nance sur  les  Sxthstitiitions  [Ed.  1707],  tit.  ii,  art.  31  ;  Théve- 
not  d'Essaule,  Traité  des  /Substitutions  [Ed.  177.S],  pi.  21  : 
Roland  île  Villargues,  Dict.,  vo.  Substitution,"  Nos.  253,  254, 
255.  The  exi.stence  of  tins  spécial  power  to  sell  niakes  the 
case  exceptional,  and  renders  inapplicable  the  authorities 
wliich  will  be  cited  to  shew  that  the  donee  can  only  sell  witli 
judicial  fornialities.  The  coiit(>ntion  of  the  Respondents  would 
niake  out  that  there  is  no  difierence  between  the  case  where 
the  tenant  for  life  has  and  where  he  has  not  a  power  of  sale. 
As  to  the  tutor  to  the  substitution,  Bourjon,  Le  Droit  Com- 
mun de  la  France,  et  la  Coutume  de  Paris  [a.  d.  1747],  t.  i, 
p.  40,  shews  that  his  functioiis  were  very  diffei'ent  froin  thofte 
of  a  trustée  in  possession  of  the  funds  of  the  cestuis  que  trust. 
He  is  found  mentioned  only  in  connection  with  the  mobilier, 
and  as  having  but  few  duties  :  Deniolonilie,  tit.  xxii,  p.  43!)  : 
Pothier  [a.  d.  LS45],  tit.  viii,  pp.  510,  518  ;  Touillier,  v,  p.  OUO  ; 
Thévenot  d'Essaule,  arts.  1200-1270,  1272,  1273,  and  tit.  ii, 
art.  5.  The  condition  hère  is,  if  it  be  judged  advantageous  foi' 
his  children  ;  /.  e.  he  has  a  power  of  sale  on  the  one  condition 
of  ascertaining  this  fact  by  experts.  This  dispenses  with  ail 
othiT  conditions,  and  witli  ail  fonnalities  on  the  principle,  ex- 
pressio  un.ms,  exclusio  aller ius.  The  grevé  had  not  depriveil 
hiinself  of  his  right  to  sell  :  Sugden  on  Powers,  8th  éd.,  p.  (iO. 
This  being  so,  wliy  should  he  necessarily  be  présent  at  the 
sale  ?  A  sale  of  real  property  is  nuide  under  (juitc  ditiereiit 
conditions  froin  a  sale  of  mobilier.  In  the  ordinary  ca.se  nï 
aale  by  the   institute  there  was  every  motive   for  him  to  get 
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tlic  hcst  prie»'.   Mut  ji^iant  tluit  tlit-  donee  hero,  havitig  sold  liis 
lil'f  t'.state,  was  n'dun'd  to  tho  coiiditiim  of  a  bare  trustée,  and 
tliut  thert'fore  it  is  liko  the  sale  by  a  tutor,  and  tlie  subroj^ate 
tutor  ou^ht  to  be  présent  accordin^  to  ni(jdern  practicc  {Civil 
('(xlc.  (if  Ldivt'i'  CdVdfUi,  art.   209;  Code  Nup    457);  is  there 
Hiiy  trace  of  tins  necessity  in   the  old  law  (  The  aubrogate 
tutor  is  known   to  the  old  hiw  :  Demolondie,  art.  461,  p.  439. 
Dcnioloiidir  ustially  shews  what  descends  froni  the  old  law. 
liis  coniiuentary  on  Art.  459  of  the  Code  No/xjléon  niakes  no 
iiientioi!  of  the  sul)rogate   tutor's  présence  at  the  sale  being 
r((|uired   by   the  old   law.   Pothier  (tit.  IX,  p.  G5)  refers  very 
cuisorily  only  to  the  sale  of  the  real  property  of  a  nnnor,  and 
siiiiply  cites  the  Code.  TouUier  (II,  391)  treats  of  it  as  it  is 
V('ifulate(|  under  the   Code  and  expresses  strong  disapproba- 
tion of  HO  niany  fonnalities.  There  does  not  appear  to  be  any 
autliority  to  shew  tluit  the  txitor  subrogate  niust  be  présent 
at  the  sale,  nor  that,  under  the  old  law,  the  tutor  to  tlie  suIks- 
titntion  niu.st  be  présent.  Bourjon  (tit.  II,  p.  5H(i)  says  a  tutor 
iiiust  be  présent,  but   he  refers  to  passage  which  do  not  bear 
liiiii  out;  and  this  is  only  a  tutor,  not  a  subrogate  tutor.  The 
t'oniialities  recpiired   Ity  the  old  law  in  caso  of  sale  l)y  a  tutor 
•  if  the  real  property  of  a  niinor  vv<!re  :   1  legitiniate   caus(>  of 
sale,  ajiproved   by  the  dudge    and  the   relatives;  2  piiblica- 
tiiiii  ;  3   (ip^ckes.     Bourjon,  tit.  I,  p.  473  :  Judgo,  <iffi.ehes,  pro- 
eiaiiiations,  remise  ordindire.  He  refers  to  arrêts  of  the  9th 
of  April,  1630,  and  the  28th  of  Feliruary,  1722.  For  thèse  see 
M(n-lin,  Recueil  de»  Questioits  de  Droit,  tit.  "Absent,"  tit.  I, 
\).  (i.  He  says  that  by   the  custoni  of  Paris  there  were  requir- 
ed  :  1    valuation    by   experts;    2  publication  and   arches  ;  S 
'H  justice  ;  4  by  anction.    But  he  says,  in  the  custoni  of 
Bairy,  only  the  authority  of  curator  and   the  decree  of  the 
Judge  were  requisite  ;  and  he  argues  that  the  rules  are  not 
uiiiversal,  and  that  their  omission  does  not  constitute  the  sale 
il  iiullity.  Evcry  one  of  the  fonnalities  suggested  by  the  Ris- 
pondcnt  hiinself  lias  beeu  coiiiplied  with.  The  counsel  for  the 
Appcllant  also  argued  that,  Benjamin  being  dead  at  the  date 
of  the  deed  of  gift,  lus  children  were  not  included  in  its  pro- 
visions. 

Mr.  Eddis,  Q.C,  and  Mr.  F.  W.  Gihhs,  for  the  Rcspondent  : 
The  deed  of  gift  of  the  14th  of  May,  1827,  iiiade  the  exercise 
of  tlu(  power  of  sale  given  therein  to  the  donee  dépendent 
upon  a  report  of  experts  tliat  .such  sale  was  advantageous  to 
the  children,  and  as  it  did  not  provide  for  the  appointment  of 
l'Xpcrts.necessitated  an  application  to  the  Court  for  that  pur- 
poso.  The  Courts,  once  aei/ed  of  the  cause,  retainefl  seisin 
tliioughout  ail  the  subséquent  procecdings.  Hence  the  effect 
of  the  judgment  of  tho  13th  of  October,  1847,  confinned  iu 
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1857,  (leclarin^  tliat  tlic  dunce  had  tlio  rij^ht  to  cxrrcisc  tlic 
powiT  witli  oiiHcrvanco  ot'  tlu;  reciuired  foriiis,  was  to  impose 
as  conditions  not  niurely  a  valuation  liy  experts,  luit  ail  tlie 
t'ornialities  reipiired  upon  a  judicial  sale;  and  because  they 
were  not  observed  tlie  saie  is  void  as  n^ainst  tlie  substitutes. 
Tlie  tiitor  to  tlie  substitution  ought  to  hâve  beeii  consulted  in 
the  nianagenient  of  the  sale,  and  particularly  as  to  tlie  condi- 
tions of  sale.  The  second  report  ot'  the  experts  was  not  lioiiio- 
logated,  and  the  subséquent  proceediiifjs  in  the  conduct  of  the 
sale  were  taken  without  the  further  sanction  of  the  Court. 
Tlie  power  of  sale  was  a  trust  for  the  benetit  of  the  suljsti- 
tutes,  which  could  not  be  delegated,  as  was  attenipted  to  be 
done  by  the  deed  of  subrogation.  F.  X.  (,'astonguay  had  no 
power  to  alienate  the  usufruct  to  persons  who  were  étrange rx, 
tliat  is  to  say,  not  actual  iiiembers  of  the  fatnily.  The  sale  to 
Leclère  was  fraudulent  and  collusive,  and  not  a  bovdjide  exé- 
cution of  the  power  of  sale.  The  chiidren  of  Benjamin  were 
within  the  ternis  of  the  deed  of  gift,  as  there  is  nothing  to 
restrict  the  ordinary  meaning  of  the  ternis  employed.  [Tluy 
cited  Renaud  vs.  Tourangeau  (1);  T/ie  lUnik  t>f  Montréal 
vs.  Simpson  (2);  Civil  Code  of  Lower  Canada,  arts.  97î),  951, 


(1)  Une  il(!'feiist!  d'aliéner,  contenue  dans  un  testament  et  portant  que  Ii'n 
légataires,  enfants  du  testateur,  "  ne  pourront  en  aucune  nianit're  engager, 
affecter,  hypothéquer,  ou  aucunement  aliéner  les  liiens  immeubles  étant  dans 
leurs  lots  l'espectifs  d'après  les  partages  faits  audit  testament,  qu'après  vingt 
ans  à  compter  du  décès  du  testateur,  sous  peine  de  nullité  de  tous  actes  (prils 
feront  contraires  à  ladite  intention  du  testateur,"  ne  produit  aucun  effet,  at- 
tendu qu'elle  n'est  qu'une  défense  d'aliéner  pure  et  simple,  c'est-à-dire  non 
faite  en  faveur  d'une  personne  (pii  est  appelée  à  en  profiter,  et  que,  par  là,  elle 
est  contraire  aux  principes  généraux  (le  la  jurisprudence  ^t  à  l'ancien  droit 
franc^ais  en  viqueur  dans  le  Bas-t'anada.  (Henaïul,  Appelant,  et  (riiillet  dit 
ToHraïKjeaii,  Intimé,  Conseil  Privé,  VA  l)écend)re  1867,  Lord  R()MiU,v,  Sir 
.James  William  CoiA'ii.K.  Sir  Edward  Vaughan  Williams  et  Sir  Richard  Torin 
KiyDKKSi.KY,  infirmant  le  jugement  de  C.  B.  R.,  Québec,  1(5  mars  ISfW,  Ai- 
wv.s,  .].,  DrvAL,  J.,  dissident,  Mkrkuitii,  .7. ,  dissident,  Mondei.kt,  j.  it 
Bkrtiiklot,  j.,  qui  avait  infirmé  le  jugement  (le  C.  S.,  Québec,  5  mai  IStW, 
Taschkkkau,  j..  11  H.  J.  R.  y.,  p.  372,  et  12  H.  J.  R.  Q.,  p.  311.) 

(2)  Dans  l'affaire  de  la  Baïuint  de  Montréal,  Api)ellante,  et  Simxon  et  vir, 
Intimés,  C.  M.  Delisle,  tuteur  de  l'Intimée,  avait,  pendant  la  minorité  de 
cette  dernière,  vendu  privément  et  en  différents  temps,  sans  autorité  judici- 


aire et  sans  avis  des  parents,  et  alors  (lu'il  était  n(}toirement  insolvable  et  en 

niue  de  Montréal  appartenant  à  l'Intimée  en 
tant  (ju'héritière  de  son  père,  feu  John  Simson.    La  Banque  de  Montréal,  lors 


de  l'enregistrement  dans  ses  livres  de  transports  de  ces  actions  faits  par  De- 
lisle, connaissait  l'insolvabilité  et  la  déconfiture  de  ce  dernier.  Le  subroge- 
tuteur  de  l'Intimée  lui  avait  mf'me  fait  notifier  par  écrit  de  ne  rien  payer  ;i 
Delisle.  En  septembre  1857,  rintim(''e,  devenue  majeure,  assigna  en  justice  l:i 
Itompie  de  Montréal  (jui  refusait  de  lui  payer  les  dividendes  échus  sur  les  au 
tions  ainsi  vendues  par  son  tuteur.  L'Appelante  plaida  à  cette  poursuite  par 
une  défense  au  fond  en  fait  et  par  une  exception  péremptoire  dans  hupielle 
elle  alléguait,  en  substance,  (jue  les  transports  ainsi  faits  par  Delisle  étaient 
valides  et  que  l'Intimée  n'avait  aucun  droit  à  l'intérêt  accru  sur  ces  actimi!'- 
L'Intimée  répliqua  alléguant  que  ces  actions,  qui  étaient  pour  elle  un  place- 
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2!)f);  Nouveau  DéniHjirt,  Tdhl"  Sn/t/drweDfftlre,  vol.  XIII, 
N(/7>  V.  "  FiuuiUf  ;"  Furgolc,  Cottivwohdrc  du  l'Ordotniunce 
mir  Un  Sahstitafiims,  tit.  II.  art.  !îl  ;  Cof//'  of  (HrU  Procci/ure, 
Lnirer  Camuhi,  arts.  ;i22,  .340,  .'U5  ;  Hourjon,  tit.  H,  p.  47îi, 
s.  21  ;  Ricard,  Traité  des  Donations  {\.  I),  1723],  vol.  II, 
]•]).  47.S,  479;  Pipeau,  Aa  ProcMnre.  CivlU  des  Trdmvaii.i' 
,h'  France  {Crivelli),  tit.  II,  p.  (580:  tit.  I,  p.  3(17;  Kolaml  do 
\  Whivgxms,  Dictio7inaire  du  Droit  ('ivil,vo.  "  Suhstitation" 
Si>.  255  ;  vo.  "  Vente  Judiciaire,"  Ne.  10,  10  Ins.] 

Tlu'ir  Lordships'  judgnicnt,  haviu^'  hvxm  nï.scrved,  vvas  now 
(Iclivered  l)y  SiH  MoNTA<aiK  K.  Smith  :  Tlie  late  M.  Picrro 
Li'clère,  thc  Appellant's  testator,  haviiif^  ()bt»int'd  judgnicut 
ii<fjiiiist  a  Mr.  Short  for  £50,  tJie  priée  of  a  picota  of  i^round, 
]))irt  of  au  orchard  in  Montréal,  he  had  sold  to  hini,  the 
Sliorirt'  seized  the  ground  in  exécution.  The  Respondent, 
lîeaudry,  filed  an  oppo.sition  to  the  seizure  as  purchaser  of 
thc  interest  of  persons  entitled  to  a  share  of  the  orchard 
uinler  n  deed  of  gift,  and  he  soufifht  to  ainuil  a  previous  salo 
iinule  to  Pierre  Leclère  hin..self,  as  well  as  the  suhsale  hy 
Leelère  to  Short.  The  Court  of  Queen's  Bench,  bv  a  uiajority 
of  Judges,  affinned  the  décision  of  tlie  Judge  of  the  Superior 
Court,  vvhich  in  effcct  ainiulled  the  sale  to  Leclère,  and, 
wliether  tins  sale  ouglit  to  .stand  is  the  princi])al  (^ue.stion  iu 
tliis  appeal.  By  the  dee<l  of  gift  referred  to,  dated  the  I4th  of 
May,  1827,  Madame  Castonguay,  a  widow,  gave  to  her  son 
Frau(;ois- Xavier  Castonguay,  to  take  effect  as  an  iniuiediate 
gift,  the  cnjoyuient  and  usufruct  during  lus  life  of  lands  in 
.Montréal,  including  the  orchard  in  question,  and  after  his 
(leath  .she  gave  the  property,  in  suKstitution,  to  his  legitiinate 


ment  sûr  et  avantageux,  devaient  être  régai-déea  comme  «les  meubles  réels  de 
kl  nature  d'une  rente  constituée,  (ju'un  tuteur  ne  peut  vendre  sans  autorisa- 
tion jiuliciaire  et  sans  avis  des  parents,  et  non  comme  des  créances  ou  des 
nu'ul>les  que  le  tuteur  est  autorisé  h  aliéner  ou  transporter  pour  employer  les 
deiiicis  qui  en  proviendront  dan.s  l'intérêt  de  son  pupille,  et  (|ue,  lors  de  ces 
divers  transports,  Delisle  était  insolvable  et  ce,  à  la  connaissance  de  l'Appe- 
liinte.  J.,e  30  novembre  1839,  la  Cour  Supérieure  (Rkktiiku)T,  A.,  .J.i  rendit 
jiijîument  en  faveur  de  l'Intimée,  déci<lant  (pie  les  actions  en  (juestion  étaient 
lie  leur  nature  des  immeubles  fictifs  qu'un  tuteur  n'avait  aucunement  le  droit 
ili'  vendre,  transporter  ou  autrement  aliéner  sans  autorisation  suffisante  ;  que 
It'.s  transports  de  ces  actions  faits  par  Delisle,  en  sa  qualité  de  tuteur  de 
l'Intimée  alors  mineure,  ayant  été  faits  sans  aucune  des  formalités  requises 
])ar  la  loi,  étaient  nuls  et  sans  effet  ;  qu'en  conséquence  l'Intimée  avait  droit 
!Uix  intérêts,  revenus  ou  dividendes  que  ces  actions  avaient  pu  produire  de- 
pui.s  le  décès  de  son  père,  .John  Simson.  Sur  appel,  la  Cour  du  Ranc  de  la  Reine 
(L.\KONT.\iNE,  ,J.  en  C,  Aylwi.v,  ,J.,  dissident,  Oivai.,  .F.,  Mondki.kt,  .1.  et 
li.Mxii.KY,  ,J.)  a,  le  31  mai  1860,  confirmé  le  jugement  de  la  (,'our  Supérieure. 
La  Banque  de  Montréal  appela  au  Conseil  Privé  c|ui,  le  2  Août  ISfil,  rejetant 
riv])pel  affirma  le  jugement  de  C.  B.  R.,  mais  décida  atissi  (|ue  la  vente  des 
actions  étant  absolument  nulle  dès  le  moment  même  de  la  vente,  il  n'était  pas 
iii'Cfssaire  de  mettre  en  cause  les  cessionnaires  de  ces  actions.  (9  //.  J.  fi.  (^., 

p.  •.':u.) 
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rliildjcn.  SIio  fnrtli»'r  «Itrlin-rd  tliiit,  iii  riiso  tlic  dnnor'  dit'il 
witliout  cliildit'ii,  tlio  cnjoyiiiciit  ami  iisiiFruct  sIimuM  j^n 
{"  scnnif  rércrsihh's")  to  liis  hrotlicrs  iiiid  sisto's,  or  any  ol' 
theni  durinjf  their  liv(;s  ;  iind  tliiit  if,  at  lier  son 'h  ticatli,  ail  Iuh 
lirotluTs  and  Histcfs  slutnld  lie  dcad  (tlif  cvt'iit  wliicli  liappcn- 
(kI)  tlic  ])i'(){K'rty  "  irtoarncni  rf  (ii^purfu'iulm  "  to  tluMr  Ic^^n- 
tiniate  ehildn-n  jmr  stlr/tcn  ("  jxir  macho»  ").  ['ower  vvas  ^ivcii 
to  tlio  dont'»'  to  scll  tlic  oi'cliai'd  for  a  rcnt  cliarf,'*',  if  it  slionld 
lie  jud^'tMJ  hy  «'xjx'rts  to  lie  advanta^^t'ous  to  tlie  siu'cc'ssioii. 
ThiH  |)o\v('r  nndci'  wliicli  i\w  sak-  in  question  was  niadc,  is  iii 
tlie  followiiii;  ternis:  "  Qiifi  ledit  (loudttiirc  /xnirni  rendre  t) 
eimntif  ii1'}i>n  de  rente  seiiL'tiieid,  le.  tout  tut  partie  d/v  tervdi u 
eompldiité  d'arhres  fraitiers,  si  pur  experts  et  (jens  à  ce  cov- 
naissans  c'est  juffé  avavt(i(/evj'  pour  ses  enfons."  It  is  pro- 
bable tliat  tlie  Huitability  of  tlu;  land  for  ltuildin<,'  purpoHcs 
vvas  thi!  niotivo  for  j^ivin^  tliis  power  to  tlie  institute.  Two 
conditions  are  annoxed  to  it-i  exercise:  I.  Tliat  tlie  sale  sliall 
lie  for  a  rent  charf^e  ("à  coiistitiiJio)i  de  rente");  and,  2.  tlmt 
it  sliall  be  declarc^d  by  experts  to  be  advantajLireons  to  tlie  sue 
cession.  It  niay  be  observed  tliat  both  appear  to  liave  bceii 
coinplied  witli.  F.-X.  Castont^uay,  tlie  institute,  died  cliildless 
in  JiSGl,  liaviiiLC  stn-vived  ail  bis  hrotbers  and  sisters.  Two 
brotbers,  Jean -Baptiste  and  Benjamin,  left  children.  Hissister 
Joseplite  married  Leclère,  and  there  were  seven  children  of 
tliis  niari'ia^e.  Benjamin  died  before  tbe  deed  of  ^ift  of  1<S"27. 
leavinjT  tliree  sons,  and  tli»!  Kespondent,  Beau(by,  in  bSôT 
purcbased  their  expectant  interest  (one-third)  in  the  substi- 
tution. He  afterwards,  i;i  1<S()2,  purcbased  tbe  sliare  (oiic 
t\venty-tir.st)  of  one  of  the  sons  of  Leclère  and  bis  wifc 
Joaephte.  By  virtue  of  thèse  purchases  (subject  to  a  (piestioii 
to  be  hereafter  considered),  H(^audry  becanu^  entitled  to  ques- 
tion the  validity  of  the  sale  to  Leclère,  niad(^  by  vii'tue  of  tlio 
power  in  the  (leed  of  «j^ift  of  1827.  The  followinj^  are  tlie 
circumstances  under  which  tins  .sale  was  inadi",  so  far  as  tliey 
a])pear  to  be  material  :  In  1.S44,  F.-X.  Ciiston^uay,  the  insti- 
tute, desiring  to  exei-ci.se  the  power  of  sale,  filed  a  pétition  in 
the  Court  of  Queen's  Bench,atating  tins  désire,  and  that,  witli 
référence  to  tbe  condition  re(]uiring  experts  to  certify  tliat 
the  sale  would  be  advantageous,  he  considered  the  experts 
should  be  nominated  by  him  and  a'  person  representing  tlu' 
.sub.stitutes  ;  he,  therefore,  prayed  the  Court  to  nominate  a 
council  of  the  t'amily  to  appoint  a  tutor  to  the  substitution 
for  that  purpose.  In  pursuance  of  an  order  inade  on  tliis 
pétition  a  family  council  met  and  appointed  Joseph  Castoii- 
guay  to  be  tutor.  The  tutor  having  refused  to  nanie  tiii 
expert,  in  Septi^nber,  1S44,  F.-X.  Castonguay  brought  a  suit 
against  him  praying  for  a  déclaration  of  bis  riglit  to  scll, 
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il"  cxi^crts  ('ortifit'il  tlmt  it  wouM  lie  lulvimta^'cons  to  tho 
>iili,stitut<'.s,  ajid  tlmt  tlit;  tiitor  slimild  lie  onlt-n'd  to  iiomiimtc 
an  cxpei't.  Tln'  Court  onit^rcd  tlif  parties  to  ap])oint  experts 
wlio  wero  to  report  to  tlie  court,  and  tliey  wen;  appointée! 
aecordin^ly  and  nuide  a  re])ort  io  the  court  that  a  sale  wotild 
l>e  ad\anta;,'eoun  to  the  succession.  Th  '  ri;,'lit  to  sdl  was  still 
dispnted  l»v  tlie  tutoi',  Init,  ujtoii  the  hearinj^  ot'  the  cause,  the 
n-t,  on  the  i;Uh  ofOctoher,  lS47,at"ter  referrinj;  to  the  report 
.  the  experts  and  considerin^  {" ronsidi'ni iif  ")  that  l'.-X. 
(  astonj;uay  had  then  the  ri^ht  to  exercise  the  power  "  en  oh- 
si'rrnat  len  formullfi'x  ri'ijitlsrs.'"  adjudu;ed  and  dc-'-eed  that  lie 
liiid  the  ri^ht  to  seli,  an  estiniato  hein^f  tirst  ni;  :  .f  the  value 
liy  (experts  to  bo  nauied  l»y  the  parties,  or  if  iiot,  by  the  court. 
The  cH'ect  ol' this  jud^'nient  is  one  of  the  principal  ipiestions 
l'or  considération.  It  is  so  far  in  favour  of  the  Appellants  that 
it  déclares  the  condition  iniposed  hy  the  donor,  viz.  the  certi- 
tieate  of  cxpi-rts  that  the  sale  was  advanta^eous,  to  hâve  Iteen 
t'oniplied  with,a!Hl  that  the  donee  had  then  the  ri^ht  to  sell. 
Mut  it  was  insistcfl  on  the  part  of  the  Respondent  that  the 
court  imposed  as  conditions,  not  nierely  a  new  valuation  hy 
expcu'ts,  but  ail  the  forinalities  nîquired  upoii  a  judicial  salr, 
without  which  the  sale  would  be,  it  was  contended,  a  nuUity. 
'"'m;  tutcn*  havin^  appeale(l  aj^ainst  this  judgment  it  was 
•nied  with  eosts,  after  a  lon<;  delay,  in  bS57.  The  tutor 
i  refusinjif  to  appoint  an  expert,  the  court  appointée!  one 
for  hiin.  Thèse  experts  reported  that  the  value  of  the  orchard 
was  £5,000,  and  their  report  was  confirnied  by  the  court  on 
the  20th  of  June,  1857.  It  was  afterwards  thouf,dit  to  be  l)et- 
ter  tosell  the  orchard  in  lots,  and,  on  the  24th  of  July,  1<S57, 
F.-X.  (yastonffuay  petitioned  the  court  to  appoint  an  expert 
l'or  the  tutor  so  to  value  it.  The  tutor  appeared,  and  havin<^ 
subniitted  hini.self  to  the  court,  the  same  experts  were  a<fain 
uppointed.  They  valued  the  orchard,  as  divided  into  twenty 
lots,  and  niade  the  agf;re<^ate  value,  £5,000  as  before.  Their 
re[)orb  was  filed  on  the  30th  of  July,  liS57,  but  no  application 
was  niade  either  to  confinn  or  reject  it,  and  no  further  pro- 
('•■eding,  prior  to  the  sale,  was  taken  in  the  suit.  Pendinff 
thèse  proceedings,  F.-X.  Castonguay,  by  a  deed  of  the  22n(l 
of  April,  1857,  sold  his  life  interest  in  the  usufruct  to  Lcclère, 
and  one  Oareeau,  whose  riglits  Leclère  afterwards  acquired. 
Hy  aîiother  <leed  of  the  15th  of  May,  1857,  reciting  that 
sid)rogation  had  been  omitted  in  the  deed  of  sale,  Castonguay 
(leclared  tliat  Leclère  and  Garceau  should  be  subrogated  in 
ail  liis  rights  under  thi^  deed  of  gift,  and  tlie  judgments  of 
the  18th  of  October,  1847,  and  on  the  appea!,  and  niight  exer- 
cise theni  in  his  namo,  consenting  to  do  al!  acts  necessary  to 
give  thein  entire  possession  of  tlie  rights  ceded  to  them  by 
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the  deed  of  sale.  It  was  after  the  usufruct  for  the  lifo  of 
F.-X.  Castonguay  became  thus  vested  in  Lcclère,  timt  the 
purchase  by  him  of  the  corpus  of  parts  of  the  orcharu,  which 
is  now  inipeaclied,  took  place.  The  orchard  was  sold  on  the 
Ist  of  September,  1857,  at  an  auction  held  at  the  Court  House. 
Ail  the  lots  were  sold,  and  a  price  realised  much  in  excess  of 
the  valuiktion,  viz.,  in  ail  £6442.  Leclère  was  the  highest  bid- 
der  for  six  lots,  which,  after  being  put  up  separately,  were 
offered  in  one  lot.  They  were  knocked  down  to  him  for  £1000. 
Thèse  lots  had  been  valued  at  £1300,  and  Leclère  afterwards 
agreed  to  pay  that  sum  for  them.  AH  the  lots  were  sold 
" à  constitution  de  rente"  calculated  at  6  per  C(,'iit  on  the 
purchase-money.  On  the  14th  of  September,  1857,  F.-X.  Cas- 
tonguay  conveyed  by  deed  of  sale  thèse  six  lots  to  Leclère. 
On  the  2nd  of  Noveir.ber,  1857,  Leclère  sold  one  lot  to  Short, 
as  stated  in  the  outset,  for  £50  in  addition  to  the  rent  charge  ; 
but  tins  sum  really  represented  a  prortt  of  £30  only  (£20 
having  been  paid  by  Leclère  for  commuting  the  seignoriiil 
rights)  and  was  not  payable  foi  tive  years.  The  above 
purchase  by  Leclèrô  of  the  six  lots  is  impeached  by  Beaudry 
in  the  proceedings  which  give  occasion  to  the  présent  appeal, 
on  the  grounds,  first,  that  the  sale  was  fraudulent  and  collu- 
sive,  and  not  a  bonâ  Jide.  exécution  of  the  power  of  sale  ;  and 
second,  that  the  requisite  formalities  required  upon  a  judicial 
sale  not  having  been  complied  with,  the  sale  is  void  as  against 
the  substitutes.  As  to  fraud,  the  Judge  of  the  Superior  Court, 
Mr.  Justice  Mon k,  came  to  the ,  conclusion  that  it  had  not 
lieen  established.  He  says  :  "  As  to  f  rauds  being  set  up  by 
Beaudry  as  having  been  practised  by  Leclère,  they  hâve  not 
been  proved.  There  was  looseness  in  his  proceedings  and 
irregularity  in  the  particulars  veferred  to,  but  no  such  inten- 
tion as  is  imputed  to  him."  The  three  Judges  who  formed  the 
majority  i»"  the  Court  of  Queen's  Bench  do  not  dissent  froni 
that  opinion,  and  their  Lordships  are  satistîed  with  it.  The 
principal  objections  urged  at  their  Lordships  Bar  on  this  part 
of  the  case  were  base»!  on  the  deed  of  subrogation,  by  which 
Leclère  was  subrogated  in  ail  the  rights  of  the  donee.  It  was 
contended  that  the  power  of  sale  was  a  trust  for  the  benefit 
of  the  substitutes  which  could  not  be  delegated  ;  but  this, 
their  Lordships  think,  is  not  its  true  nature.  The  settlor  gave 
this  power  to  her  son,  the  donee,  who  was  the  principal  object 
of  her  bounty,  for  his  own  benefit  as  well  as  that  of  his  suc- 
cessors.  She  guarded  the  substitution  by  two  conditions,  v'z. 
by  requiriug  the  sale  to  be  for  a  rent  charge  and  a  previous 
report  of  expert.  In  so  far  as  the  power  of  sale  affected  the 
usufruct,  Leclère  had  after  the  transfer  to  him,  a  bénéficiai 
interest  in  the  exercise  of  it,  and  to  that  extent  the  subrogation 
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was  prok  ^ive  of  his  osvn  rights,  Tlie  exécution  of  the  power, 
no  (loubt,  remained  with  F.-X.  Castonguay,  and  he,  in  fact, 
(lid  exercise  it  by  authorizing  and  joining  in  the  sale  and  exe- 
cuting  the  deeds  of  conveyance.  No  autliority  in  canadian 
law  was  cited  te  shevv  that  the  aliénation  of  the  usufruct  by 
(_.*astonguay,  and  the  subrogation  of  his  rights  in  Leclère, 
rendered  the  exécution  of  the  power  by  the  fonner  invalid. 
Upon  principle  there  is  no  reason  it  should  be  so.  It  might  be 
very  inuch  to  the  préjudice  of  the  substitution  to  hold  that 
powers  of  this  kind  were  extinguished  upon  a  sale  of  the 
usufruct,  which  the  grevé  is  compétent  to  make,  or  that  its 
subséquent  exécution  should  be  considered  necessarily  to  indi- 
cate  fraud.  In  an  analogous  case  arising  in  England  it  was 
held  that  the  power  was  not  extinguished,  and  that  its  subse- 
(|uent  exercise  was  not  évidence  of  mala  Jiden  :  see  Alexan- 
der  vs.  Mills  (1).  No  doubt,  Leclère  took  the  most  active  part 
in  the  management  of  the  sale  ;  but  F.-X.  Cjistonguay  con- 
curied  in  ail  that  was  donc,  and  had  separated  légal  advisers, 
to  whom  the  conditi'  jf  sale  were  submitted.  Nothing  un- 
usucl  or  objectionable  îias  been  pointed  out  in  thèse  condi- 
tions, and  it  appears  the  usual  and  full  publicity  wasgiven  to 
the  sale.  Evidence  was  given  of  négociations  betweon  Leclère 
and  a  Mr.  Simpson  with  a  view  to  establish  that  Simpson 
was  prevented  from  bidding  by  a  promise  from  Leclère  to  sell 
to  him  after  the  auction,  but  the  proof  on  this  point  is  q.;ite 
inconclusive  ;  and,  on  the  other  hand,  there  is  much  évidence 
to  shew  that  Leclère  exerted  himself  to  obtain  a  good  sale, 
and  to  counteract  the  efforts  of  Beaudry  himself  to  pré- 
judice it.  There  is  satisfactory  évidence  that  the  sale  was 
well  attended,  and  that  the  biddings  were  fairly  conducted. 
Although  some  of  the  circumstances  in  the  case  are  undoul)- 
tedly  .such  as  to  rouse  suspicion,  and  the  attention  of  their 
Lordships  has  been  properly  called  to  them,  they  do  not  thiuk 
it  necessary  to  comment  farther  upon  the  facts,  particularly 
after  the  tinding  of  Mr.  Justice  Monk  aiready  referred  to, 
from  which  the  majority  of  the  Judges  in  the  High  Court 
expressed  no  dissent,  and  in  which  Mr.  Justice  Badgley 
strongly  concurred.  The  latter  learned  Judge  says:  "The 
gcnex'al  charges  of  fraud  and  connivance  alleged  against 
Leclère  are  entirely  without  foundation."  Their  Lordships 
therefore  consider  that  the  sale  cannot  be  annulled  on  the 
gr(»und  that  it  was  a  dishonest  one.  Its  validity  was  next 
iiupoached  on  the  ground  that  the  formalities  required  by 
law  had  not  been  observed.  The  objections  on  this  head  are, 
that  the  second  report  of  the  experts  was  not  homologateil, 


(1)  Uw  Rep.  6  Ch.  Âpp.  124. 
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and  tlmt  tlie  subséquent  proceedings  in  tlie  conrhicfc  of  tlie 
sjile  were  taken  without  the  farther  sanction  of  tlie  Court. 
Their  Lordships  consider  that  thèse  objections  cannot  pi'evail, 
unless  it  can  be  shewn  that  it  was  necessary  for  the  due  exe- 
ciition  of  the  power  that  the  sale  shonld  take  place  under  the 
authority  of  the  Court.  But  the  couns(;l  for  the  Respondent 
failed  to  establish  to  the  satisfaction  of  their  Lordships  that, 
by  the  law  of  Canada,  the  exercise  of  powers  of  this  kind 
requires  judicial  sanction  :  and  ail  the  Judges  below  were  of 
the  contrary  opinion.  Notwithstanding,  however,  this  opinion, 
it  was  held  by  the  Judge  of  first  instance,  Mr.  Justice  Monk, 
and  by  the  majority  or  the  Judges  in  the  Court  of  Queen's 
Bench,  contrary  to  the  opinion  of  Mr.  Ju.stice  Badgley  and 
that  of  the  Chief  Justice  Duval,  who  concurred  with  him, 
that  the  çirevé,  having  ovie  applied  to  the  Court,  was  bound 
to  act  to  the  end  under  its  directions.  It  will  be  seen  that  the 
judges  déclare  even  this  opinion  with  great  doul>t  and  hésita- 
tion. Mr.  Justice  Monk  says  :  "  As  to  the  question  of  the 
homologation  of  the  second  report,  the  court  finds  difficulty  in 
holding  it  to  be  necessary  "  à  iieine  de  nullité."  Jt  is  not 
easy  to  see  why  an  action  was  necessary  at  ail  by  François- 
Xavier  Ca.stonguay.  The  donation  gave  a  right  to  sell  a  "eonn- 
iiintion  de  renie  "  after  the  report  of  experts  was  made,  and 
why  should  he  bring  a  suit  ?  Nevertheless  he  did  sue,  and 
the  court  ordered  the  sale  after  certain  foriualities  ;  it  honio- 
logated  the  tirst  report,  and  if  the  donet;  took  légal  proceed- 
ings he  was  bound  to  carry  theni  ont,  and  hâve  the  second 
report  homologated  also,  and  the  new  ternis  and  conditions  of 
sal<!  sanctioncd  by  tlie  court.  This  is  the  opinion  I  bave 
arrived  at."  The  opinion  of  Mr.  Justice  Caron,  in  which  Mr. 
Justice  Drunimond  aiid  Mr.  Justice  Loranger  concurred,  is  to 
the  same  effect.  That  learned  Judge  says  in  substance;,  that 
being  of  opinion  the  donee  could  sell  the  property  without 
having  recourse  to  judicial  authority,  he  at  first  thought  the 
orroneous  proceedings  which  had  taken  place  could  not  injure 
the  sale,  since  they  ought  to  V)e  regarded  only  "  comme  av 
simple  swrplu<ia(je,"  but  that  on  reflection  he  thought  that, 
the  donee  having  sought  and  obtained  a  judginent,  the  condi- 
tions which  it  iinposed  ought  to  hâve  been  followed.  Mr.  Ju-^- 
tice  Badgley  speaks  without  donbt.  He  says  :  "  It  is  conceded 
on  ail  hands  that  François- Xavier  had  fnll  an<l  sufficient 
authority  by  the  deed  to  niake  a  valid  sale  without  recourse 
to  proceedings  at  law,  but,  désirons  ex  cautela  to  give  tho 
assurance;  of  law  to  liis  power  by  a  declaratory  judginent  iii 
favour  of  liis  right,  he  was  advised  to  institute  a  suit  at  law 
for  this  purpose,  which  re(|uired  a  représentative  of  the  subs- 
titution to  be  Défendant  in  the  suit,  against  whom  the  judg- 
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ment  inif^ht  he  rendered  "  contradicfoirpmenf."  Tt  appoars, 
froin  tlie  statenient  of  the  proceedin^s  already  given,  tluit  the 
suit  avose  in  this  way  :  F.-X.  Castonguay,  desiring  a  tutor  to 
the  substitution  to  be  appointed  for  the  purpose  of  namingari 
expert  on  tlieir  part  to  make  the  dechiration  required  by  the 
deed  of  gift,  applied  to  the  court.  Tliis  was  apparently  done  to 
obtain  the  nomination  of  an  expert  whicli  should  bo  boyond 
question.  But  the  tutor  having,  wlien  appointed,  refused  to 
name  an  expert  and  disputed  the  ritjlit  to  sell,  Cfustonguay  took 
farther  proceedings  to  procure  a  judicial  dechiration  of  his  right 
to  sell.  The  Court  made  this  déclaration  of  lus  right  by  their 
decree  of  the  13th  of  October,  IH-t?,  but  annexed  a  condition, 
not  required  by  the  donor,  that  a  valuation  shouM  be  made 
by  experts.  It  is  not  necessary  to  consider  whether  this  con- 
dition was  rightly  imposed,  liecause  it  was  complied  with, 
and  the  report  of  the  experts  homologated.  Besides  this  con- 
dition, the  "  considéi'ation"  of  the  ju<lgment  coiitains  the 
words  "  en  observant  len  formalités  requises,"  and  it  was  ar- 
gued  that  this  clause  made  it  necessaiy  to  ol)serve  ail  the 
forms  required  on  judicial  sales.  Their  Lordships  consider 
this  is  not  so.  They  think  it  very  donbtful  whether  it  was 
compétent  for  the  Court  to  impose  new  conditions  upon  the 
sale  not  re<iuired  by  the  donor  ;  and  none,  in  fact,  are  speci- 
fically  in)posed  by  the  decree,  except  that  requiring  a  valua- 
tion. They  think  that  the  "considération"  can  at  most  be 
regarded  as  directory  only,  and  not  as  imposing  conditions 
which  rendered  the  sale  void  if  not  complied  with.  It  may  be 
granted  that,  the  formalities  referred  to  not  having  heen  ob- 
served,  the  sale  cannot  has'e  the  quality  of  a  judicial  act  ; 
but  if,  as  their  Lord-hips  think,  tluî  sale  did  not  require  judi- 
cial sanction,  it  cannot  be  annulled  for  the  absence  of  it.  It  is 
unnecessary  to  say  whether,  even  in  the  case  of  a  sale  requir- 
ing judicial  authority,  the  non-observance  of  the  u  uial  form- 
alities would,  before  the  introduction  of  the  Code,  hâve  been 
of  itself  a  sufficient  ground  for  aiuiulling  it;  for  their  Lord- 
ships agrée  with  the  tirst  impression  of  the  Judges  below, 
and  in  this  case  the  authority  of  the  (^jurt  was  not  reqiiired. 
A  fnrther  objection  was,  that  the  tutor  to  the  sub.stitution 
ought  to  hâve  V)een  consultée!  in  the  management  of  the  sale, 
and  particnlarlj'  as  to  the  conditions  of  sale.  It  was  not  in 
their  Lordships'  view  establishe»!  by  the  argument  at  thiï  Bar 
that  the  appointment  of  a  tutor  was  e.ssential  to  the  valid 
exercise  of  the  power  of  sale  ;  >ind  it  appears  to  them  that,  at 
the  fiiost,  the  tutor  was  only  necessary  for  the  j)urp()se  of 
liaviug  the  experts  duly  appointed.  Article  951  of  the  Code 
of  Lower  CUnada,  whieh  was  assumed  to  be  deelaratorv  of 
the  former  law,  wa^  relied  on  ;  but  that  article  does  not  relate 
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to  sales  made  m  virtue  of  a  power  contained  in  tlie  settle- 
inent.  Such  cases  appear  to  t'all  withiii  Art.  952,  wliicli  is  in 
tliese  terms  :  "  The  grantor  niay  indefiuitely  allow  the  aliéna- 
tion of  the  property  of  the  substitution,  which  takes  place  in 
such  case  only  when  the  aliénation  is  not  niade."  The  french 
law  applicable  to  the  province  «loes  not  appear  to  require  the 
appointment  of  a  tutor,  where  the  aliénation  is  allowed  by 
the  grantor.  Thévenot  d'Essaule,  in  '■  Traité  den  Substitutiom^" 
(12G6),  speaks  of  the  tutor  to  the  substitution  as  a  novel 
introduction.  After  referring  (1272)  to  two  cases  which  do 
not  comprehend  the  présent,  he  says  (1278)  :  "  Hors  ces  deu.x 
"  cas  fixés  par  l'ordonnance,  nos  tuteurs  à  la  .substitution  ne 
"  sont  guère  nommés  que  pour  mettre  le  grevé  en  état  de  faire 
"  juger  ses  prétentions  contre  les  substitués  dont  le  droit  n'est 
"  pas  ouvert.  C'est  un  personnage  (|ui  a  été  imaginé  pour 
"  donner  au  grevé  un  adversaire,"  <&c.  It  is  évident  that  the 
appointment  hère  spoken  of  being  for  the  purpose  of  provid- 
iiig  ad  adversary,  where  a  judicial  décision  on  some  claim  of 
the  grevé  in  opposition  to  the  substitutes  is  sought  to  be 
obtained,  the  rule  is  not  applicable  to  the  case  of  a  .sale  in 
exerci.se  of  a  power,  where,  as  already  shewn,  no  action  and 
no  judicial  sanction  were  recjuired.  It  has  already  V)een  point- 
ed  out  that  the  appointment  of  the  tutor  was  originally 
applied  for  in  this  case  to  name  an  expert  on  the  part  of  the 
.substitutes.  It,  no  doubt,  appears  that  when  the  tutor  rleclined 
to  nominate  one,  he  was  treated  as  an  adversary  against 
whom,  as  representing  the  succession,  the  suit  was  continued 
to  obtain  a  déclaration  of  the  right  of  the  ifrevé  to  sell.  But  if 
neither  a  suit  nor  judicial  authority  for  the  sale  wero  neces- 
sary,  their  Lordships  think  the  fact  of  the  tutor  being  made 
an  adversary  in  a  ncedless  suit  caimot  render  his  participa- 
tion in  the  actual  .sale  essential  to  its  validity.  Their  Lord- 
ships therefore  corne  to  the  conclusion  that  none  of  the  objec- 
tions made  to  the  sale  can  be  maintained.  In  doing  so,  they  are 
glad  to  be  spared  the  necessity  of  setting  aside  a  sale  which 
the  family  itself  has  not  objecte»!  to  at  the  instance  of 
a  atranger,  who  purchased  an  intei'est  at  a  low  priée,  on  the 
spéculation  that  he  might  succeed  in  annuUing  it.  A  (]uestion 
arose  on  Beaudry's  title,  viz.  whethei"  the  chiidren  ot  Benja- 
min, one  of  the  brothers  of  the  donee,  were,  in  the  events 
which  happened,  entitled  to  a  share  under  the  dced  of  gift. 
Benjamin  was  doad  at  the  time  of  the  gift,  but  four  of  his 
brothers  and  sisters  were  then  living.  'l'Iiese  ail  died  Ixifore 
the  donee,  but  two  of  the  four  left  chiidren  ;  and  the  (juestion 
is,  whether  the  chiidren  of  Benjamin  are  entitled  to  one-third, 
as  the  grand-children  of  tlie  donor,  or  are  excluded  by  the 
terms  of  the  donation.    The  conclusion  to  which  their  Lord- 
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ships  hâve  conie  on  the  principal  matter  in  the  appeal  nuikes 
a  décision  on  tins  question  unnecesaary,  but  since  it  lias  been 
fully  arjçued,  they  desinj  to  say  they  agrée  with  the  judgnient 
of  the  niajority  of  tlie  Court  of  Queen's  Bench  in  t'avour  of 
the  Respondent  on  this  point.  They  think  in  the  events  vvhich 
hâve  liappened,  viz.  the  death  of  F.  X.  Castonguay  without 
children,  liuving  survived  ail  his  brothers  and  sisters,  that  ail 
the  grandchildron  of  the  donor  becaine  entitled  to  share 
("par  noackes").  ïhe  littéral  ternis  of  the  ultiniate  limitation 
would  include  the  children  of  Benjamin,  although  he  died  be- 
fore  the  donor  ;  and  their  Lordships  do  not  find  in  the  context 
such  évidence  of  an  intention  to  exclude  them  as  would  jus- 
tify  a  construction  différent  froni  that  which  the  ordinary 
and  natural  meaning  of  the  language  imports.  In  the  resuit 
their  Lordships  will  humbly  advise  Her  Majesty  that  both 
the  judgraents  of  the  Courts  below  ought  to  he  reversed,  and 
that  the  opposition  Hled  by  the  Respondent  to  annul  the 
seizure  ought  to  be  dismissed,  and  that  he  ought  to  pay  the 
costs  occasioned  Viy  such  opposition  in  both  the  Courts  below. 
He  must  also  pay  the  costs  of  this  appeal.  (17  J.,  p.  17S  ; 
2  R.  L,  p.  737  ;  5  H.  L.,  p.  626,  et  5  L»uv  Rep.,  P.  C.  App., 
p.  362.) 

Solicitors  for  the  Appellants  :  Messrs.  AsHURSï,  MoHRis 
iiiid  Co. 

Solicitors  for  the  Respondents:  Messrs.  WiLDE,  WiLDK, 
Berger  and  Mooue. 
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RESPONSIBIUTT  OF  BAHK  MANAGER. 

I'rivy  Council,  on  appeal  from  THE  Court  of  Queen's 
Bench  for  Lower  Canada,  24th,  25th  &  26th  June,  1867. 

Présent:  LoRD  Cairns  (Lord  Justice),  Lord  Justice  Turner, 

Sir  Edward  Vauohan  Williams  and  Sir  Richard 

ToRiN  Kindersley. 

The  Bank  of  Upper  Canada,  Appellants,  (ind  James  Lewis 
Bradshaw  and  others,  Respondents. 

Held  :  In  an  action  hrought  by  a  l)anking  oompany  against  their 
late  manager  and  caBliier  to  reoover  monoys  belonging  to  ihe  bank, 
alleged  to  hâve  been  improiwrly  applied  in  discounting  bills,  &o.,  for 
lus  own  advantage,  for  the  henefit  of  parties  and  coin panies  with  wtioni 
he  was  connected  and  in  which  lie  wau  inlereHted,  it  appeared  that 
Huch  transactions  were  ail  in  the  ordinary  course  of  the  bu.viness  of  the 
bank  ;  that  he  had  not  exceeded  the  power  and  uuthority  with  which 
bu  was  iutruBted  ;  and  that  no  case  of  bad  faitb  could  be  proved  against 


288 


UAl'POUTH  JUDICIAIRES   RÉVISÉS 


him  ;  the  Juilicial  Committee,  aflirmiriK  tlie  judgmeiits  ot  the  yiipcrior 
Court  and  Court  of  (^ueeiiV  Bencb  of  Lowcr  Canada,  held,  under  tlie 
i;ircu'>"'*Hnces,  tliat  no  such  action  could  bo  snstained,  and  dismissed 
tlip  pppeal  witli  cost". 

This  was  an  appeal  froin  a  judgment  of  the  Court  of 
Queen's  Bonch  for  Lovmr  Canada  confirniing,  in  respect  of 
niattcr.s  appealetl  froiri,  the  décision  of  the  Superior  Court  at 
Québec. 

The  Appellants  were  a  bankiiig  corporation,  carrying  on 
business  in  Canada,  having  their  principal  place  of  business 
at  Toronto,  and  at  the  tiine  to  wliich  the  proceedings  in 
tliis  appeal  related,  they  had  a  l)ranch  bank  at  Québec,  at 
which  James- Foster  Bradshaw,  the  Défendant  in  the  action 
hereinafter  nientioned,  and  since  deceased,  was  their  manager 
and  cashier.  The  Respondents  were  the  heirs  of  Bradshaw, 
and  as  such  had  resumed  the  défense  on  his  decease.  The  ac- 
tion was  commenced  V)y  the  Appellants  on  the  12th  February, 
1859,  by  the  issue  of  writs  of  arrêt  simple  and  saisie -arre!t, 
un<ler  which  the  property  of  the  Défendant,  Bradshaw,  was 
^eized  as  security  and  retaincd.  The  action  was  brought  to 
recover  the  sum  of  £40,000,  by  way  of  damages  against  the 
Défendant,  for  alleged  misconduct  in  his  duty  of  Cashier,  and 
in  particular  to  recover  money  of  the  Plaintirts,  alleged  to 
hâve  been  lent  by  him,  by  discounting  bills  and  otherwise, 
for  his  Personal  advantage,  to  persons  with  whom  he  was  in- 
terested  in  business.  The  déclaration,  which  consisted  of  three 
counts,  stated  to  this  ettect,  and  particularized  five  instances 
in  which  the  Deft-ndant  was  alleged  to  hâve  advanced  sums 
of  money  for  his  ovvn  advantage  to  parties  to  whom  he  was 
interested,  which  still  remained  unpaid  to  the  bank  ;  thèse 
were  specified  and  are  hereafter  set  forth.  The  Défendant 
pleaded  a  plea  of  perpétuai  peremptory  exemption,  and  also  a 
plea  of  défense  au  fond  en  fait,  the  substance  of  which 
amounted  to  a  gênerai  déniai  of  ail  the  allégations  in  the  dé- 
claration ;  he  also  set  up  affirmative  defences  to  the  etfect, 
that  he  was  acting  under  the  innnediate  superintendence  of 
the  Plaintitt's,  and  with  their  approbation,  and  further,  that 
any  claims  due  from  him  had  been  satisfied  and  settled.  Issues 
having  been  raised  on  thèse  points,  the  parties  proceeded  to 
adduce  évidence,  and  a  most  voluminous  mass  of  évidence, 
both  oral  and  documentaiy,  was  taken.  From  the  évidence  it 
appeareti,  that  the  IMaintifis  were  a  banking  corporation, 
whose  head  office  was  at  Toronto,  and  that  in  1851  they  re- 
solved  to  open  a  branch  of  their  bank  at  Québec,  in  which 
City  there  were  at  that  time  several  banks  of  long  standing. 
That  the  late  Mr.  Bradshaw  was  chosen  as  manager  and 
cashiei',  and  continued  in  that  capacity  until  hiu  résignation 
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on  the  2nd  of  Deceraber,  1S58.  The  husim'ss  of  the  Québec 
bninch  was  controlled  by  the  hearl  oï  tin*  establishment  at 
Toronto,  anrl  it  was  proved  that  no  capital,  in  the  vvay  of  the 
specie  or  otherwise,  liad  ever  been  assigned  to  the  Québec 
bi-anch.  It  appeared,  however,  that  Bradshaw,  by  lus  industry, 
energy  and  skill,  had  created  a  large  connection,  and  that 
during  the  seven  years  in  which  lie  was  manager  the  profits 
had  amounted  to  more  than  £50,000.  The  gênerai  charges  of 
niisconduct  niatle  against  Hradshaw  were  abandoned,  and  the 
Flnintitts,  on  the  trial,  were  limited  to  the  four  spécifie  charges 
niade  in  the  third  count  of  the  déclaration,  in  which  it  was 
alleged  that  the  Défendant  had  ailvanced  certain  sums  of 
money  to  persons  with  whom  he  was  connectée!  for  lus  own 
Personal  advantage,  and  under  circumstanccs  which  rendered 
such  advantages  inconsistent  with  his  duty  to  the  bank.  The 
|)articulars  uï  thèse  sums  were  as  follows  :  First,  moneys  ad- 
vanced  to  or  drawn  out  of  the  bank  by  tlui  Québec  and  Lake 
Superior  Mining  Company  between  October,  1858,  and  De- 
comber,  1850,  amounting  to  !i?2,27(i  73c.  Second,  moneys 
drawn  out  by  Cicil  Mortimer,  treasurer  of  the  Canada  Grand 
Trunk  Telegraph  Company,  from  January,  1854,  to  December, 
1857,  amounting  to  !:?  1,50(5.  Third,  balance  due  on  notes 
(liscouiit'jd  for  a  Mr.  McKay,  in  the  year  1858,  amounting  to 
!*l,()lo.  And,  fourth,  moneys  drawn  by  one  WiLson,  in  con- 
nection with  steand)oat  spéculations  in  which  the  Défendant 
was  alleged  to  hâve  been  interested,  fi'om  1853  to  1858, 
amounting  to  $25,574.47c.  With  regard  to  the  first  of  thèse 
items  of  charge,  it  was  proved  by  the  évidence  that  the 
Québec  and  Lake  Superior  Mining  Company  was  a  company 
incorporated  by  an  Act  of  the  local  Législature,  which  banked 
at  the  Plaintifts'  branch  bank  at  Québec,  and  that  calls  made 
DU  the  shareholders  wei-e  payable  there.  It  appeared  that  the 
Company,  from  time  to  time,  overdrew  iheir  account,  and 
sometimes  hatl  a  considérable  balance  in  their  favour.  Hrad- 
.shaw  was  one  of  the  largest  shareholders  and  a  director  in 
tins  Company,  he  paid  aïl  the  calls  upon  his  shares  down  to 
September,  1854,  after  which  he  gradually  beeame  in  arrear 
in  respect  of  calls  made  upon  stock  held  in  lus  name,  the  ar- 
rears  amounting,  in  185G,  to  £(508  8s.  In  September,  1855,  at 
a  meeting  of  the  directors  of  tlu^  company,  at  which  Brad- 
.shaw  was  présent,  it  was  i-esolved  to  make  a  further  call  up- 
on the  shareholders  to  the  amount  of  about  £1,700,  and  Brad- 
shaw agreed,  upon  the  faith  of  that  call,  to  give  the  company 
crédit  at  the  Hamilton  branch  of  the  Plaintitts'  bank,  to  the 
ixtent  of  £500.  A  draft  at  three  months  for  that  amoinit  was 
iiec'ordingl}'  disconnted  at  Hamilton  on  the  20th  of  September, 
1855,  and  sent  to  Québec  for  collection.  Duriug  the  three 


240 


RAPPORTS  JUDICIAIRES   REVISÉS 


montliH  that  tlie  bill  was  running,  money  due  on  the  cnll 
made  as  above  iiientioned  was  pai(l  into  the  bank  at  Québec, 
to  the  aniount  of  nearly  £1 ,100  ;  but  this  was  ail  drawn  oui 
by  the  Company  be fore  the  bill  becauie  due.  When  the  bill 
l)ecanje  due,  it  was  protested  for  non-payment,  and  nfter 
being  held  over  till  the  7th  of  Mardi,  1850,  was  placed  to  the 
débit  of  the  conipany  as  a  chèque,  together  with  the  costs  of 
pi'otest  and  interest,  and  the  conipany 's  aceount  thus  becaine 
overdrawn  to  the  extent  of  £552  î)s  9d.  It  was  proved  that 
the  shareholders  of  the  conipany  were  sol  vent,  and  that  ont 
of  40s  per  share,  which  was  payable  under  the  ternis  of  the 
charter,  only  24s  9d  per  share  had  been  called  up.  No  efîbrt 
was  inade,  either  by  the  Plaintiffs  or  their  agents,  to  obtain 
payinent  of  the  ainount  from  the  coni|)any  before  connnencing 
the  action  against  Bradshaw.  It  was  sought  to  be  shown  on 
the  part  of  the  Plaintiffs  that  Bradshaw  had  been  led  origi- 
nally  to  grant  this  discount,  and  subsequently  to  avoid  en- 
forcing  paynient  of  it,  for  fear  that  the  coiupany  should  press 
hini  for  the  payment  of  the  calls  due  from  hini,  but  such 
proof  failed.  With  respect  to  the  second  item,it  was  proved  that 
the  Grand  Trunk  Telegraph  Company  was  alsoan  incorporated 
Company  ;  that  the  late  Mr.  Bradshaw  was  a  sharehohler,  but 
to  the  extent  only  of  £100  ;  that  he  was  also  a  director,  but 
took  no  active  part  in  the  management  of  the  company. 
The  conipany  banked  with  the  Plaintiffs'  branch  at  Québec, 
and  the  instalments  on  the  shares  taken  by  persons  in  the 
neighbourhood  of  Québec  were  paid  into  the  bank.  ïhree  out 
of  tlie  four  instalments  due  upon  the  stock  were  called  in, 
and  the  sums  payable  in  respect  of  them  to  the  bank  amount- 
ed  to  £1,980,  only  £1,210  was,  however,  in  fact,  paid  up, 
against  rtdiich  the  company,  from  time  t«  time,  drew.  ïhe 
aceount  was  overdrawn  in  March,  1854,  but  was  covered  by 
instalments  subsequently  paid.  In  July,  1854,  a  note  in  favour 
of  P.  Low,  which  had  been  discounttd  at  the  bank  under  the 
authority  of  Bradshaw,  became  due,  and  not  being  paid,  was 
protested  for  non-payment,  and  after  being  held  over  for  a 
few  days,  was  placed  to  the  débit  of  the  company,  whose  ac- 
eount thus  became  overdrawn  to  the  extent  of  £451,  subse- 
quently reduced  by  instalments  which  were  paid  in  to  £37() 
Ils  8d.  The  instalments  remaining  due  were  sufficient,  if 
duly  paid,  to  discharge  this  and  leave  a  sum  of  £417  10s  to 
the  crédit  of  the  company.  The  company  failed  tocarry  their 
telegraph  to  Québec,  aecording  to  their  agreement,  and  the 
stockholders  at  Québec  refused  to  pay  the  rest  of  the  instal- 
ments. Of  the  instalments  so  remaining  unpaid,  £50  was  in 
lespect  of  shares  held  by  Bradshaw.  Siveral  applications  for 
payment  were  made,  both   by  Bradshaw  and   the   Plaintifi's 
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cashier  at  Toronto,  to  l'ne  chairman  and  secretary  of  the 
o()ii»j)aiiy,  l)ut  the  aniouiit  reniained  unpaid.  The  faets  rehiting 
to  the  third  claini  were  as  toUows  :  McKay  was  a  house 
|)')inter,  in  hirjjfe  business,  and  was  in  tlie  habit  of  ffettin{:f 
iiilis  and  notes  discounted  at  the  Flaintitfs'  Québec  branch 
Fioui  its  comnienceujent.  Ail  the  bills  which  fell  due  while 
Hradshaw  was  numaj^er  were  duly  paid,  but  at  the  tinie  of 
liis  résignation  three  bills  were  running,  which  were  not  met 
when  due.  It  was  proved  that  tliis  was  owing  to  the  destruc- 
tion of  McKay 's  promises  by  fire,  which  caused  hini  a  loss  of 
£.S,()00.  and  obliged  him  to  compound  with  his  creditor?,  and 
tliat  at  the  time  when  the  bills  were  discounted  his  crédit 
was  good.  The  Flaintiff's  accepted  from  McKay  a  composition 
in  payment  of  thèse  notes,  and  upon  that  composition  re- 
leased  him  from  his  liabilities.  Of  the  above  three  notes,  one 
Iliade  by  McKay  and  indorsed  by  Plunkett,  and  two  made  by 
l'iunkett  and  indorsed  by  McKay,  formed  the  third  item  of 
tlic  Plaintifi's' claim,  on  the  ground  of  the  foUowing  alléga- 
tions :  In  the  year  IHÔÎS,  McKay  was  employed  by  Bradshaw 
to  paint  two  houses,  one  belonging  to  himself  and  one  to  Mr. 
Baby  ;  Bradshaw  paid  what  was  due  for  his  own  liouse,  but 
rt'fused  to  pay  for  the  work  done  to  Baby's,  denying  his 
lifibility  to  do  so.  An  action  was  subseijuently  brought  against 
him,  which  he  resisted,  but  he  was  ultimately  held  liable  on 
the  ground  that  the  order  was  given  by  him.  It  was  stated  by 
McKay,  in  his  évidence  for  the  Plaintifi's,  that  when  he  was 
pressing  Bradshaw  for  payment  of  tlie  suin  due  for  Baby's 
liouse,  as  he  was  in  want  of  money,  Bradshaw  told  him  he 
would  discount  a  note  for  him,  and  that  he  thereupon  got  a 
note  discounted,  which  was  drawn  by  a  Mr.  Power,  and 
which  was  renewed  or  taken  up  when  due.  The  three  notes 
iii  question  were  not  shown  to  be  in  any  way  connected  with 
llie  above  ti'ansaction,  nor  were  they,  or  either  of  them  pro- 
iluei'd  in  évidence,  nor  was  there  any  sulticient  reason  given 
for  their  not  being  so  produced.  The  fourth  ituin  of  the  Plain- 
titfs'  claim  was  the  largest  and  most  important,  involving  the 
ptThonal  character  of  the  late  Mr.  Bradshaw,  and  was  the 
oiigin  of  the  whole  charge.  On  this  there  was  a  direct  conflict 
of  évidence,  and  the  right  of  the  Plaintiffs  to  recover  depended 
npon  the  degree  of  crédit  to  be  attachée!  to  the  évidence  of 
Wilson.  His  évidence  was,  in  substance,  that  in  1<S53,  he  pur- 
eliîisod  a  steamer  nained  "  Admirai,"  which  had  been  greatly 
injured  by  fire,  and  that  Bradshaw  mentioned  to  him  the 
naine  of  Mr.  Baby,  who  would  be  likely  to  purchase  it  ;  that 
Hnidshaw  subsequently  oftered,  if  he  would  give  him  a  half 
inten.'st  in  the  ship,  to  atford  hrm  facilities  for  obtaining 
iiouey  to  repair  it,  and  that  he  agreed  to  this  arrangement 
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Tlvit,  in  1851.,  [îriulshaw  told  him  that  Hihy  wouM  \k:  likely 
to  nM|uire  iinother  Htcaincr,  and  that  if  ho  would  piirchaso 
one  callod  the  "  Friiicess  Royal,"  f<jr  the  piu'pose  of  the  n^-sahï, 
and  would  <^Mve  hiui  half  interost  in  hor,  lie  would  atford  hiui 
tho  nect'ssary  facilitics  to  unable  hiin  to  do  so.  That  part  o\' 
thtî  purchaso-uioney  paid  for  tho  "  Princess  Royal  "  eonsist(jd 
of  tho  procoods  of  two  drafts  on  W.  Lindsay,  boing  tho  two 
drafts  which  fonnod  tho  first  two  items  of  tho  prosont  claiin. 
'J'hat  tho  "  Princess  Royal  "  was  not  sold,  but  was  run  down 
V)y  anothor  stoainor,  and  that  Braflshaw  thon  told  hiin  that  if 
lie  would  ^ive  him  a  roloaso  from  ail  liability  in  respect  of  tho 
"  Princoss  Royal,"  ho  would  givo  him  a  certain  amount  of 
facilitios  on  McDonald  and  Logan's  paper  and  would,  if  tho 
losses  woro  heavy,  reliove  him  from  tho  two  drafts  on  W. 
Lindsay  abovo  mentioned.  That,  in  accordance  with  tins  ar- 
ran<^oiiiont,  Bradshaw  discountod  for  him  McDonald  and 
Logan's  two  notes,  which  formed  the  ncxt  two  items  of  the 
Plaintitts'  claim.  Tho  witnoss  gavo  no  évidence  with  regiu'd  to 
tho  other  items  of  the  Plaintitfs'  claim  excopt  as  to  tho  over- 
drawing  of  his  account  ;  they  were,  however,  shown  to  l)e  in 
respect  of  bills  and  notes  which  had  Ijoon  discountod  for  him 
at  various  timos,  and  which  romainod  overduo  and  unpaid  at 
the  time  of  Brtidshaw's  résignation  ;  with  respect  to  his  over- 
drawn  account,  he  alleged  tliat,  in  1857,needing  soine  mono}', 
to  fit  up  some  boats  at  Three-Rivers,  lie  applied  to  Bradshaw, 
who  agrood  to  pay  certain  accounts  for  him  to  the  oxtent  of 
X500,  and  to  take  a  note  for  that  amount  on  condition  of  his 
giving  him  a  more  formai  release  from  ail  liaViilities  in  respect 
of  tho  "  Pi'inct'ss  Royal,"  and  that  tliat  arrangement  was  car- 
riod  ont  and  caused  tho  overdrawinnr  of  tlu^  account.  Tlu^ 
above  allégations  were  wholly  «leniotl  on  behalf  of  Bradshaw 
and  W(;ro  not  pnjved  to  the  satisfaction  of  the  Court  below. 
By  the  law  of  Lower  Canada,  the  parties  to  a  cause  cannot 
give  évidence  in  thoir  own  behalf,  l)ut  they  are  allowed  to  be 
examined  l»y  tho  opposite  party.  Bi-adshaw  tendored  himself 
for  oxamination  by  the  Plaintitt's,  but  they  declined  to  ex- 
amine him,  and  ho  had,  therefore,  no  opportunity  of  contra- 
dicting  the  matters  on  oath.  The  Judge  of  tho  Suporior  Court 
(the  Hon.  Mr.  Justice  TAscifEREAU),  considering  Wilson  us 
wholly  unworth  of  crédit,  and  tho  majority  of  Judges  of  tho 
Court  of  Queon's  Bench  concurred  in  that  opinion.  On  tho  5th 
of  September,  18(j4,  Mr.  Justice  Taschereau  gave  judiTment, 
maintaining  thç  exception  of  the  Défendant  and  dismis.sing 
the  action  with  costs.  The  Appellants  appealed  against  this 
Judgment  to  tho  Court  of  Quoen's  Bench  (consisting  of  tln' 
Chief  Justice  Duval  and  the  Justices  Aylwin,  Meueuitii, 
Mondelet  and  Badglev),  and  on  the  20th  of  Mardi,  18G5, 
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jiul^'uu'iit  was  given  hy  tliut  ('oiirt,  aHîrmin^  the  judf^numt 
of  the  Snperior  (^)urt,  except  as  to  the  claiiii  in  respect  of 
.£5()9  îls  7(1  ailvanced  hy  the  Défendant,  Hradshaw,  to  tho 
Lake  Superior  Mining'  Company,  of  which  he  was  a  sliare- 
liolder  ;  and,  as  to  this  sinn,  the  Court  of  Qneen's  Hench  of 
Ijower  Caïuuhi  reversed  the  judj^ment  of  the  Superior  C'ourt, 
and  condennied  the  Respoiuh'nts  in  that  aniount,  witli  costs. 
The  Court  also  dechired  the  seizinjijf  under  the  writs  of  sainic- 
arri^,  and  saisie-arrf^  simjde  j^ood  and  valid  to  the  extent 
of  the  above  amount  and  costs  ;  and  they  directed  each  party 
to  pay  their  own  eosts  of  that  Court.  Mr.  Justice  Avi.wiN 
(H.s.sented  in  part  from  this  jud^'inent.  The  Défendant,  Brad- 
sliaw,  havin^  never  denied  lus  liability  to  pay  to  the  Québec 
and  Lake  Supei'ior  Mining  CVinipany  and  throu^'h  thein  to 
the  Plaintiffs,  the  surn  chiin»ed  in  the  action  in  respect  of  the 
transactions  with  that  Company,  and  liaving  resisted  that 
portion  of  the  Plaintiffs'  claim  only  on  account  of  the  charge 
of  fraud  which  was  connected  witli  it  in  tho  Plaintiffs'  décla- 
ration, but  which  did  not  forni  the  ground  of  the  judgment 
of  the  Court  of  Queen's  Bench,  the  Respondents  did  not  ap- 
peal  from  that  part  of  the  judgment. 

Hère  follow  the  remarks  of  the  Judges  of  the   Court  of 
Queen's  Bench  and  the  judgment  of  the  same  Court. 

Badoley,  Justice  :  Tliis  suit  instittited  by  Plaintiffs  against 
Défendant,   now  deceased,  their  former  servant  and  cashier 
of  their  branch  bank  at  Québec,  is  for  damages,  doniviaf/en 
et  intérêts  of  our  laws,  suffered  by  rea.son  of  bis  alleged  mal- 
i'easance  and  mis-application  of  their  funds  to  bis  own  benetit, 
wliilst  in  such  office,  and  which  moneys  it  is  declared,  were 
due  and  owing  by  him  at  the  institution  of  this  action.     This 
contention  will  be  governed  by  our  own  pi-ovincial  jurispru- 
dence and  the  eatablished  practice  of  our  Courts,  which  need 
Ilot   the   introduction    of   e(iuity    rulings   in    tlie    courts  of 
Eiigland  or  of  the  United  States  as  our  spécial  guides  in  this 
iiiatter.     In  the  summary  of  facts  which   ninst  necessarily 
iiitroduce  the  décision  in  this  cause,  it  is  sufficient  briefly  to 
state  that  the  Bank  of  Upper  Canada  estalilishcd,  in   1852, 
a  banking  house  and  office  at  Québec,  with  littlo  or  no  capital 
iii  hand,  and  availed  itself  of  the  services  of  the  deceased 
Défendant,  considered  a  very  compétent  aceountant,  to  under- 
take  its  management  as  casliier.     It  was  manifestly  intended 
that  this  branch  should  be  self-supporting  and  not  oxdy  make, 
hiit  sustain  itself,  and  the  cashier  was  instructed  to  use  his 
licst  efforts  to  obtain  business,  in  other  words,  to  make  the 
inost  ont  of  a  very  questionable  undertaking  at  the   time  ; 
that  he  accomplished  the  wishes  and  objects  of  his  employers, 
and  to  their  t'requently  declared  satisfaction,  appears  from 
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their  corrcspondonc)'  witli  liitii.  aiitl  froiii  tlii*  tlociiiiiciits  tili'd 
ot'  ruconl,  wliilst  aftt'i*  some  yi-ars  ol'  lalioriouH  aiitl  iiiisparinjjf 
service,  lie  was  eiwiMed  l»y  liis  persoiml  excitions  iiloiie,  to 
place  tlie  Itraiicli  at  (^utibcc  iij)()ii  a  Hi'iii  Kasis,  and  l'ioni  tlie 
|)n)Htal)l<!  resuit  ot'  vvliose  opérations  tlie  Miotlier  institution 
^lailly  proHted.  Witliout  objection  niade  to  liiin  dnrin^  au 
tliis  period  t'roni  IHô2  to  ÏHM,  tlie  deccased  Défendant  was 
tli<!  casliicr  and  sole  ninna^cr  ot  tlie  Itrancli  at  (^ucltec,  and 
liis  communications  witli  respect  to  its  business  transactions 
vverc  direct  to  tlie  pa  «Mit  bank  at  Toronto,  vari«'d  by  several 
examinations  oï  liis  proceedin^s  liy  auditors  or  examiners 
from  Toronto,  wliose  reports  werc  t'avo»ii'abl(>,  until  it  was 
tliouglit  expédient  to  disiiiiss  hiiii  t'rom  liis  charge.  AU  thèse 
circuniHtances  must  be  consideitd  in  tlie  invcstij^ation  of  tliis 
cuse,  not  for  tlic  purposu  oï  rcli«>vinf,'  a  defaultinj^f  otticer  t'rom 
liis  le^al  responsibilities  of  omission  or  commission,  but  be- 
cauHo  thcy  an;  material  in  tlie  investipition  of  tlu*  case,  and 
Imve  bccn  introduced  of  record  as  évidence,  and  btîcn  com- 
meiitcd  upon  by  both  parties  in  tlie  areimient  ix'i'ore  tlie 
court.  It  is  not  to  be  denied  tliat  as  a  conHdential  servant  of 
tlie  institution,  tlie  deccased  Défendant  was  bound  to  tlie 
fjrreatest  tidelity  and  care  towards  liis  employers,  in  his  con- 
ducting  of  the  business  of  tljc  bank  and  in  protocting  its 
interests;  his  duty  and  his  instructions  retiuired  liim  to  sccui'i' 
and  attract  business  ns  extensively  as  comported  with  protit- 
ablo  bank  dealinijs,  and  for  that  purpose  to  give  bank  facilities 
to  crcditabic  parties,  but  his  {)osition  could  not  justify,  witli- 
out the  express  sanction  of  his  employers,  his  personal  appli- 
cation of  the  bank  funds  to  his  own  purposes,  either  directly 
f')r  his  individual  necessitics  or  through  the  intermediation  of 
others  with  whom  he  inight  hâve  business  connections.  His 
mandate  i'e(]uired  of  hitn  a  sti'ict  and  parainount  regai'd  for 
and  observance  of  his  employers'  interests,  an  1  any  object  oi" 
matter  that  could  conHict  his  private  intere.sts  against  those 
of  the  institution,  must  niîcessarily  be  disfavourable  to  hini, 
and  woul  1  of  course  render  liim  responsible  for  the  payment 
of  any  los.s  which  the  bank  might  suff'er  thereby.  Now  tliis 
case  does  not,  in  or  of  itself,  belong  to  the  known  category  of 
connnercial  cases  introductive  by  statute  of  the  application  of 
etigîish  rules  of  (H'idence  for  the  l'ecovery  of  moneys  due  < 
accrued  due,  for  merely  commercial  dealings  between  pai 
but  is  one  arising  ont  ot  the  dortnmiuiei^-intérêts  of  our 
incurred  by  reason  of  Defendant's  delict  and  quasi  dei 
ithiis  de  confiance,  the  niisapplication  of  the  bank  funds  in 
trusted  to  his  mandate  and  deposit,  and  which,  it  is  alleged, 
he  has  convei'ted  to  his  own  profit  and  advantage  to  the 
amount  of  damages,  domvuujcs  et  Intérêts,  sutf'ered  and  claim- 
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t'tl  l»y  IMaintiffs  as  p*^'  dcclaration  Hlcd  ;  and  it  is  tins  conv»M'- 
sioii  wliich  ^ives  tlit'  ri|;ht  of  action  and  tlu'  dt'uiand  for  the 
rccovury  Itack  froni  hini  of  the  iiiis-applicd  fuiuls  to  liis  own 
ust",  Now  tliis  Cftusi-,  as  su^niittctl  l»y  PlaintiHs,  ha.s  Itccn  v\- 
prt'ssly  liiiutrd  to  tlii;  four  particuiars  of  dt>niand  folloNvinj;  : 
r  tlu-  advanccs  iiiadt'  to  tlu*  Qu»'l»i!c  Mining  Company,  2  tlic 
transactions  witli  John  VVilson,  îi'-'  tlic  advancc  to  tlm  Tclc- 
grapli  C'Onipany,  and  4*-'  and  last  the  transactions  with  Mac- 
kay.  My  collcagac,  Mr.  justici^  Mci-edith,  has  so  ('laliorat»!ly 
cxaniined  thèse  varions  niatters  that  it  would  Ite  an  inijnsti- 
tialile  répétition  in  nje  to  go  ov>r  th<'ni  again,  the  (;vidence 
therefore  upon  thèse  several  particuhirs  will  lie  but  brietiy 
adverte<l  to.  As  to  the  rirst  particuhir,  I  consich'r  that  u[)on 
the  principle.-i  of  hvw  whicli  l  iiave  stateil  above,  the  advanci; 
to  the  (.^uehec  Mining  ('oinpany  inust  b(!  refuniU'il  to  Phiin- 
tirts.  The  Détendant  was  not  only  a  considi  rabU'  stockliohler 
in  that  conipany,  but  one  of  its  managing  dirt'ctors,  and, 
although  it  is  prohable  that  the  advance  was  inchiced  l)y  the 
inHuence  ot"  other-*  to  save  their  own  pockets,  yet,  J)efendant 
at  the  time  was  per.sonally  a  (hd'aulter  to  the  coinpany,  and  in 
arrtiar  for  calls  over  due,  to  an  amount  nearly  e(|ual  to  his 
officiai  advance  :  his  participation  in  the  direction  of  tlie  Com- 
pany nm.st  hâve  made  him  avvare  of  its  tinanciai  depres.sion  : 
he  could  not  fail  to  know  that  the  advance  was  nece.s.sary  to 
reinvig())iite  a  very  un|iroductive  specuhition  and  to  give 
value  to  its  stock,  of  which  he  was  a  considérable  holder,  and 
moreover  the  évidence  shews  that  the  advance  was  made 
witliout  any  security  wluitever.  In  arrear  as  he  was  to  the 
Company,  he  should  hâve  advanced  ont  of  his  own  funds  ;  he 
could  not  justly  or  legally  assist  the  company  with  the  bank 
fuiuls  intrusted  do  his  management,  and  should  not  therefore 
escape  from  their  reinibursement.  The  évidence  upon  tins 
particular  is  complète.  The  other  three  particulars  aiv  coUec- 
ted  together  in  the  third  count  of  the  déclaration,  in  which 
they  are  cla.ssed  or  denominatiMl  as  commercial  and  other  spé- 
culations and  adventures,  into  which  Défendant  is  alleged  to 
hâve  entered  with  the  intent  of  hciœjxtinij  /ti)nse(f  at  his  em- 
]>loyei's'  expense,  becau.se  of  which  spéculations,  he  is  alleged 
t»  '  e  withdrawn  his  time  and  attention  from  the  affairs  of 
Plaintiffs  and  mis-applied,  or  suffered  to  be  mis-appl'o<l  and 
\vrt.stc  '  their  funds  in  such  his  spéculations  ami  adventtirts 
for  I  private  profit  and  advantage.  This  preanible  goes  for 
iiothing  in  itself,  as  being  gênerai,  and  requires  particular 
allégations  in  support.  The  substantial  particidars  which  fol- 
low  consist,  amongst  othors,  of  the  three  above  particulars, 
whereof  the  lirst  nd  most  important  in  amount  is  that  of  the 
Wilson  transactions,  amounting  to  $26,000.    This  is  concisely 
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stated  in  the  Appellants'  factum  submitted  to  this  Court  i\a 
follows:  "That  the  Défendant,  with  intent  to  promote  his 
"  own  private  benefit,  connected  himself  with  John  Wilson, 
"  steamboat  owner,  and  advanced  and  expended  for  the  pur- 
"  poses  of  the  said  connection,  and  suffered  the  aaid  John 
"  Wilson  to  draw  from  the  funds  in  liis,  the  Defendant's 
"  chai'ge  as  manager,  large  sums  of  money,  exceeding  in  ail 
"  $2(),000."  The  count  in  the  déclaration  is  more  fuU  a«  well 
as  n)ore  spécial,  and  is  set  ont  in  the  déclaration  as  follows  : 
"  That  Défendant  embarked  in  commercial  spéculations  and 
did  connect  himself  and  /omi  a  partnersliip  with  one  John 
Wilson,  of  Québec,  steamboat  owner,  and  with  intent  as  afore- 
said,  did  advanee  and  eœpend  for  the  purpose  of  the  said 
connection  or  partnership,  and  did  sufer  Wilson  to  draw 
from  the  ojffice,  large  sums  af  money  far  the  purchase  and 
other  ex^jenses  of  certain  steamboats  and  other  niatters,  in 
which  James  Foster  Bradshaw  had  an  interest  with  Wilson, 
and  which  the  said  sums  of  money  and  advances  Bradsharv 
woxdd  not  and  coidd  not  consistently  with  his  duty  to  Plain- 
tifs, hâve  furnished  or  raade  to   Wilson,  inasmu^h  AS  THE 

cilEDIT  AND  MEANS  OF   WiLSON   DID  NOT  WARRANT  SUCH   AD- 
VANCES OR   ACCOMMODATION   IN   THE    COURSE   OF    THE    USUAL 

AND  LAWFUL  BUSINESS  OF  THE  BANK,  and  by  reasou  of  which 
said  connection  or  partnership-  Wilson  was  suffered,  by 
Bradshaw,  to  receive,  draw  and  expend  the  monies  of  Plain- 
tiffs,  exceeding  in  ail  $26,000."  The  amounts  which  Appel- 
lants claim  as  having  been  so  advanced,  are  the  following  : 
The  8um  of  $5002.00,  as  the  amount,  with  costs  of  protest,  of 
John  Wilson  s  draft  on  W.  Lindsay  for  £1250,  dated  30th 
August,  1854,  at  fifteen  days  ;  $5002.60,  the  amount,  with 
costs  of  protcst,  of  another  draft  of  the  same  amount  and 
date  and  same  parties,  at  thirty  days  ;  $5002.00,  the  amount, 
with  costs  of  protest,  of  McDonald  and  Logan's  promissory 
note  for  £1,250,  dated  23rd  July,  1855,  at  one  month  (less 
$323.38  received  on  account);  $4,002.00,  the  amount.  with 
costs  of  protest,  of  McDonald  and  Logan's  note  for  £1,000, 
dated  Ist  August,  1855,  at  thirty  days  ;  $1,000.00,  the 
amount  of  McDonald  and  Logan's  chèque  for  £250,  dated 
9th  June,  1855  ;  $802.50,  the  amount.  with  costs  of  protest, 
of  R  H.  Russell's  note,  dated  4th  May,  1855  ;  $1,302.60, 
amount  of  Chalmer's  draft,  with  costs,  dated  4th  May,  1855  ; 
$1,737.77,  amount,  with  costs,  of  D.  McOie's  note,  dateil 
4th  October.  1857;  and  $1,772.00,  amount  of  over  drawti 
account  of  John  Wilson.  The  allégations  of  this  count  art 
stated  too  broadly  :  Appellants  must  hâve  been  aware  what 
they  could  support  by  their  évidence  and  its  légal  sufficiency, 
and  that  évidence  shews  clearly  that  the  alleged  gênerai  part- 
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nersliip  1)etween  Défendant  and  Wilson  had  no  existence.  It 
is  however  asserted  and  declared  that  :  "  by  rea.son  et'  his 
"  partnership  with  Wilson,  he  gave  accommodation  from  the 
"  bank  fnnds  to  the  latter  for  the  purchase  and  expenses  of 
"  steamboats  and  other  mattei*s  of  joint  interest  inter  se,  to 
"  the  extent  of  the  monies  charged,  $26,000,  which  advances 
"  were  improper  and  unjustitiahle,  because  Wilson  s  crédit 
"  and  means  did  not  warrant  such  advances  and  accommoda- 
"  tion  in  the  cour.se  of  the  u.sual  and  lawful  business  of  the 
"  bank."  Now,  this  particular  is  double,  on  one  hand  reclaini- 
in^  the  amount  '.\a  an  abu.se  ot  Plaintiffs'  confidence  in  having 
made  the  advance  for  Défendants  own  profit,  and  on  the 
other  hand  as  a  malfeasance  in  giving  bank  accommodation 
to  a  customer  whose  crédit  did  not  justify  it.  It  is  compréhen- 
sible that  if  this  allegod  partnership  for  the  joint  purchase  of 
steamers  generally  by  Wilson  and  Défendant  had  been  proved 
in  a  légal  manner,  and  that  advances  out  of  the  bank  funds 
had  been  made  by  the  latter  for  thut  joint  purpo.se,  and  losses 
followed  therefrom,  that  is  from  that  object,  tlie.se  would 
doubtless  render  Défendant  liable  to  make  the  losses  good  : 
that  is  to  say,  he  would  be  bound  to  refund  to  his  employers 
the  .spécifie  amount  of  those  advances,  with  interest,  whilst, 
on  the  other  hand,  if  profits  had  been  made  by  thèse  advances, 
his  employers  would  be  justified  in  claiming  those  spécifie 
profits  made  out  of  their  funds,  employed  by  him  out  of  their 
course  of  dealing.  But  the  fact  of  the  existence  of  this  alleged 
co-partnership  must  first  hâve  been  establi.shed  in  a  légal 
manner,  not  as  in  an  uction  pro  socio  as  between  partners 
them.selves,  where  each  hâve  the  same  prevailing  equities  and 
(évidence  in  his  favour,  and  under  his  own  control  at  the  time 
of  the  transactions  themselves,  the  books  and  évidences  there- 
of,  but  hère  it  is  a  merely  civil  fact  to  be  legally  established 
and  proved  in  a  civil  suit,  ivter  alios,  other  than  the  partners 
themselves.  It  must  likewise  be  ob.served,  that  it  is  the  recov- 
cry  of  this  loss  occasioned  to  the  bank  funds  by  the  alleged 
improper  accommodation  for  the  purchase  of  the  steamers 
that  can  alone  V)e  sought  to  be  recovcred,  because  in  that 
advance  alone  is  to  be  .sought  the  intent  of  Defendant's  own 
profit,  as  charged  against  him.  The  évidence  upon  this  parti- 
cular consists  chiefiy  of  the  testimony  of  Wilson  himself  and 
oF  his  own  books  of  account  and  entries  made  in  them,  which 
of  course  are  the  (mly  the  mère  assertions  of  Wilson  himself, 
without  the  acquie.scence  or  joint  action  of  Défendant  there- 
oii  This  évidence  even  if  it  possessed  a  latitude  of  «li.sinte- 
it'sted  plar.sibility  or  possible  truthfulness  on  the  part  of  this 
witno.ss,  i'i  not  satisiactory  to  connect  the  alleged  gênerai 
liusiness,  joint  transactions  in  the  steamer  spéculations,  with 


248 


RAPPORTS  JUDICIAIRES   REVISÉS 


the  various  amounts  of  dishonoured  papor  upon  wlùch  tins 
particular  is  based.  On  the  contrary,  the  évidence  is  wortldess, 
because  the  bank  funds  in  connection  vvith  this  dishonoured 
paper  are  not  shewn  to  hâve  sutFered  in  any  way,  from  the 
alleged  spécifie  advances  for  the  purchase  of  steamers  by  Wil- 
8on  and  Défendant,  or  on  their  account  in  any  way,  unless  it 
could  be  fonnd  in  the  bank  bahmce  of  Wilson's  over  drawn 
account  of  $1,772,  made  up  three  or  four  years  after  the  stea- 
mer transactions  had  been  closed  and  after  bank  facilities 
liad  been  received  and  paid  back  to  a  large  amount,  by  Wil- 
son,  as  a  regular  creditable  customer  of  tlie  bank.  But  it  is 
proved  that  this  dishonoured  paper,  which  forms  the  basis  of 
this  particuUir,  really  formed  no  part  of  thèse  steamer  pur- 
chases.  Now  apart  from  thèse  steamer  purchases,  did  Défen- 
dant participate  in  the  profits  oï.  the  accommodatit)n  given  for 
this  dishonoured  paper  ?  that  is  not  alleged,  nor  has  it  been 
attempted  to  be  j)roved,  and  however  inuch  he  may  hâve  been 
induced  to  grant  accommodation  to  Wilson  individually,  his 
indulgence  in  this  respect  would  not  of  itself  alone  subject 
him  to  Personal  liability  therefor.  The  «liscounts  of  this  paper 
do  not  corne  within  the  intent  charged  against  the  Défendant, 
as  having  been  made  for  his  own  profit,  and  a  connection  in  t)ne 
spécifie  matter  ''"•'  aot  be  consequentially  extended  to  ail  the 
remain''-  .n  tne  numerous  transactions  of  a  bank  customer. 
It  is  not  that  the  alleged  connection  with  Wilson  induced  the 
banking  facilities  to  an  uncreditable  customer,  but  that  tho.se 
f»icilities  were  granted  for  purposes  of  Défendants  personal 
advuntage  and  profit  ;  that  alone  could  come  within  the  pur- 
view  of  this  action  and  that  has  not  been  proved.  This  is  a 
conclusive  answer  to  this  particular  in  its  fii-st  part;  the 
second,  resting  upon  thèse  accommodations  having  been  given 
to  a  person  without  crédit,  must  now  be  considereil.  So  far  as 
the  évidence  shews,  thèse  discounts  appear  to  hâve  gone  upon 
the  circumstances  and  crédit  of  the  parties  to  the  paper  at  the 
time  when  the  discounts  were  origiiudl/f  obtained.  And  upon 
this  head,  there  is  this  charge  in  the  déclaration,  that  this 
crédit  should  not  hâve  been  given  to  John  Wilson  at  ail,  inas- 
much  as  his  means  and  crédit  did  not  warrant  such  accommo- 
dation in  this  course  of  the  usual  bank  busine.ss.  The  entire 
gist  of  the  case,  with  référence  to  this  dishonoured  paper,  lies 
m  this  allégation.  There  would,  doubtless,  bave  been  a  grave 
and  a  responsible  fault  in  Défendant,  as  an  otficer  of  the 
bank,  if  he  had  given  his  discounts  or  affbrded  bank  accom- 
mofïation  to  parties  notoriously  insolvent  or  without  crédit. 
It  is  that  charjicter  of  insolvent  notoriety  which  alone  consti- 
tutes  the  fraud.  Commei'cial  solvency  is  not  always  a  trutli, 
and  appearances  are  known  to  override  realities.  It  could  not 
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tlierefore  be  u  matter  of  reproach  to  the  Défendant,  the 
cashier,  if  giiided  by  tliose  appearances  and  participating  in  a 
•gênerai  and  commun  urror,  he  had  discounted  for  parties 
whoin  he  and  the  commercial  world  at  Québec  believed  to  be 
solvent,  although  they  might  not  hâve  been  so.  His  fault 
vvould  only  commence  when  the  crédit  of  those  parties  began 
to  be  notoriously  shaken.  and  when  he  ought  to  liave  had  just 
ground  of  fear  for  their  future.  He  could  not  be  held  respon- 
sible  for  their  subséquent  insolvency.  The  evid«'nce  indicates 
no  such  uncreditable  position  of  the  parties  to  the  paper 
when  the  accommodation  was  granted  ;  on  the  contrary,  their 
crédit  at  those  times  was  fair,  as  has  been  proved  of  record, 
and  it  is  only  for  his  fault,  and  not  for  his  error,  that  the 
Défendant  could  be  rendered  obnoxious  to  complaint  or  liabi- 
lity.  The  Api)ellants  themselves  are  of  this  opinion,  as  stated 
by  them  in  their  factum,  as  follows  :  "  It  may  at  once  be  dis- 
tnictly  stated  that  Plaintiffs  hâve  never  sought  to  fasten 
upon  Défendant  losses  incurred  through  the  ordinary  vicissi- 
tudes of  trade,  or  which  may  hâve  resulted  from  a  mère  error 
in  judgment  on  his  part.  What  they  endeavoured  to  impress 
upon  the  Court  below  was  that  Défendant,  in  the  particular 
instances  specified  in  their  déclaration,  had  abu  ^ed  their  con- 
fidence, had  embarked  their  moneys  in  niatters  in  which  he 
had  a  personal  interest,  and  in  so  doing  had  connnitted  acts 
wholly  prohibited  by  law  to  a  person  occupying  the  positii>n 
in  which  he  stood  in  relation  to  them."  It  is  doubtloss  désir- 
able antl  proper  that  emjjloyers  should  be  protected  against 
fraudulent  and  wilfully  faulty  mandatories  and  contidential 
servants,  but  justice  cannot  ex  débita  be  strained  to  suit  the 
views  and  purposes  of  employers  only  ;  the  logic  of  facts  and 
figures  sonietimes  runs  counter  to  what  self-interest  may 
(leem  to  be  justice,  and  which  may  be  exemplified  in  this 
cause  as  follows.  Bradshaw  was  removed  from  office  about  the 
end  of  November,  1858,  and  Wilson's  account  wa.s  balanced  at 
the  bank  on  the  28th  December  of  tluit  y»  r,  then  shewing 
liim  in  default  to  the  bank  of  $1,772.47.  If  Wilson's  position 
and  crédit  had  been  as  alleged  by  Plaintifts,  so  bad  during 
Defendant's  tenure  of  office,  and  during  the  tin»e  of  that  acco- 
iiiodation  extended  to  Wilson,  how  did  it  happen  that,  in 
Hpite  of  Wilson's  want  of  crédit  and  of  his  over-drawn 
account,  the  Plaintiffs  should  hâve  allowed  that  account  to 
remain  over-drawn  with  ail  his  dishonoured  paper  in  it  to  the 
knowledge  of  the  Plaintiffs,  and  that  he  should  hâve  been 
allowed  to  renow  his  account  with  the  Plaintiffs  ?  Douglass, 
oiie  of  the  bank  officers,  in  answer  to  a  pertinent  (jnestion, 
rt'plies  :  "  Yes,  it  is  true  that  the  said  exhibit  now  shewn  to 
lue  is  a  true  statement  of  promissory  notes  amounting   to 
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SI  4,291.14,  discounted  by  tlie  bruncli  of  Plaintiffs  at  Québec, 
in  favor  of  John  Wilson,  between  the  twenty-sixth  March, 
1859,  and  lie  received  the  above  amount  of  monies  from  the 
said  branch  dnring  that  period."  At  this  period  Wilson  was 
niuch  ncarcr  his  actual  insolvency  than  during  the  tinie  when 
his  crédit  was  fair  and  Défendant  accominodated  hini  :  how 
did  this  renewal  of  confidence  arise  ?  was  there  an  under- 
standing  between  them  that  Défendant  should  be  inade  to 
siifter,  not  really  in  the  interest  of  the  bank,  but  in  that  of 
Wilson  ?  If  Wilson's  crédit  was  so  acknowledged,  why  did  not 
the  bank  at  once  take  légal  measures  for  the  recovery  of  the 
dishonoured  paper  1  or  was  it  that  Défendant  should  be  coni- 
pelled  by  the  pressure  of  Wilson's  testimony  to  relieve  his 
dishonoured  liabilities  ?  The  adoption  by  the  bank  of  Wilson's 
new  acconnt  bas  much  the  appearance  of  hisvirtual  orunder- 
stood  discharge  of  his  old  account  :  under  such  circumstances 
it  would  be  manifest  injustice  to  permit  Plaintift's  to  sélect 
fi'om  a  variety  of  dishonoured  bill  transactions  with  a  custo- 
iiier,  any  particular  ones  to  be  designated  specially  as  malfea- 
sances  by  their  officer,  after  their  dismissal  of  him  on  that 
very  account,  and  that  iminediately  afterwards  they  should 
adopt  the  defaulting  creditor  for  a  renewal  of  bank  favours 
and  commercial  facilities.  On  both  heads  of  this  parti- 
cular, it  cannot  stand  :  if  Défendant  had  not  been  proved  to 
hâve  made  those  advances  for  his  own  profit,  the  first  head 
fails  ;  if  again  it  is  not  proved  that  Wilson's  crédit  was  so  bad 
as  not  to  justify  the  cashier  in  giving  liim  the  accommodation 
originally  upon  this  paper,  the  second  proposition  fails  also, 
and  both  being  in  fact  unfounded,  this  second  particular  can- 
not be  supported.  The  third  and  .'ourth  particulars  are  equal- 
ly  untenable,  the  former,  the  advance  to  the  Telegraph  Com- 
pany, and  the  latter,  the  advances  to  MacKay.  Both  appear 
to  hâve  been  regular  Imsiness  transactions  and  accommoda- 
tions :  the  former,  moreover,  as  shewn  in  évidence,  bas  been 
a^suiaed  by  the  parent  bank  at  Toronto,  and  cannot  therefore 
l)e  deniHîMled  of  Défendant  ;  the  latter,  Mackay's  accommoda- 
tions were  ."^ettled  for  by  the  bank  itself,  long  after  Defen- 
(lant's  removai  from  office,  by  the  acceptance  by  the  bank  of 
Mackay's  compromise,  and  cannot  therefore  be  turned  back 
upon  Défendant.  E.xcept  therefore  as  to  the  first  particular, 
the  judgment  below  I  consider  should  be  confirmed. 

Meredith,  Justice  :  The  controversy  between  the  parties 
is  now  confined  to  the  following  amounts  :  Ist.  The  sum  of 
S2276,72  due  by  the  Québec  and  Lake  Superior  Mining  Com- 
pany. 2nd.  The  sum  of  $1506.33  due  by  the  Canada  Grand 
Trunk  Telegraph  Association.  3rd.  The  sum  of  $25,574.47  (As 
stated  in  the  Judgment,  but  which  I  make  $25,624.07)  which 
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the  Appellants  contend  was  advanced  to  John  Wilson  by 
tlie  late  Mr.  Bradshaw,  in  conséquence  ami  in  furtherance  of 
his  interest  with  the  said  John  Wilson  in  the  steamer  Prin- 
cess  Royal.  4th  and  lastly,  the  sum  of  $1615  due  by  William 
Mackay.  To  each  of  the  above  claims  I  shall  now  advert  in 
the  order  in  which  they  hâve  just  been  mentioned.  And,  Ist, 
fis  regards  the  amount  due  by  the  Québec  and  Lake  Suporior 
Mining  Company,  $227(5.72.  It  appears  that  Bradshaw  held 
a  great  number  of  shares  (the  numVter  being  I  believe  10,273) 
in  that  Company,  the  opérations  of  which  were  not  attended 
with  succès-'.  Forsyth,  who  was  vice  président,  says  that,  in 
Soptember,  1855.  "  It  was  then  considered  that  the  conipany 
"  wa«  almo.st  dead,  because  the  prospects  diù  not  look  well,  as 
'•  respects  the  getting  out  of  copper,  the  expenses  being  veiy 
"  great  and  the  supplies  small  ;  "  he  adds  :  "  We  then  trie<l  to 
"  if  we  could  not  find  copper  and  go  on  with  the  business." 
Accordingly,  there  was  a  meeting  of  the  board  of  the  Mining 
('ompany,at  w'hich  the  late  Défendant  (he  being  also  a  director) 
was  présent,  it  was  decided  to  make  calls  upon  the  stock- 
holders  to  the  amount  of  £1600  or  £1700;  and  upon  the 
strength  of  the  instahnents  which  were  to  be  called  in.  De- 
fendant  agreed  that  the  Mining  Company  should  hâve  a  cer- 
tain crédit  from  the  bank  of  which  he  was  mai\ager.  In  pur- 
suance  of  the  crédit  thus  given,  a  draft  drawn  by  James 
Wilson,  the  superintendant  of  the  Mining  Company,  was  dis- 
counted  at  the  r  amilton  branch  of  the  l)ank.  This  draft  be- 
came  due  »*  Québec  and  was  protested  for  non-payment  on 
the  24th  September,  1855,  and  still  remains  unpaid,  forming 
with  costs  of  protest  and  interest  the  greater  part  of  the  claim 
for  S2276.72,  now  pai-ticularly  under  considération.  About 
three  months  after  the  protest  of  this  draft,  Bradshaw  placed 
the  amount  due  upon  it  to  the  débit  side  of  the  account  of  the 
Mining  Conipany  with  the  bank,  without  however  taking 
any  proceedings  then,  or  at  any  tinie  afterwards,  for  the  re- 
covery  of  the  anjoiuit  su  due.  It  is  to  be  borne  in  mind  that 
the  draft  in  question  was  drawn  in  pursuance  of  a  crédit 
given,  upon  the  strength  of  calls  to  be  made  by  the  Mining 
Company.  Thèse  calls  were  made  and  duly  met  by  ail  the 
stockholders,  excepting  Défendant  himself  and  one  other,  the 
aninunt  of  the  calls  which  Défendant  failed  to  pay  being  £608. 
Xo  proceedings  appear  to  hâve  been  taken  by  the  Mining 
rom[)any  against  Defen<lant,  which  is  not  surprising  as  the 
emiipany  owed  him.  in  his  officiai  capacity,  about  as  much  as 
ht'  j)ersonal]y  owed  them.  The  re.sult  was  tiiat  Defentiant  ob- 
taiiied  indulgence  for  a  long  ])eriod  of  time,  for  a  debt  due  by 
liini  to  the  Mining  Company,  by  giving  that  company  indul- 
"<  lice  fora  debt  of  about  the  same  amount  due  to  the  Imnk.  It 


252 


RAPPORTS  JUDICIAIRES   REVISÉS 


cannot  I  think  be  presumed  that  Défendant  wonld  hâve 
attbnled  sucli  facilities  to  the  Mining  Company  if  ho  had  not 
been  hiniself  a  membei"  of  that  company  and  indebted  to  it. 
But  bo  this  as  it  niay  the  transaction  was  radically  wrong. 
The  Défendant,  as  bank  manager,  could  not  lavvfuUy  lend  the 
money  of  the  bank  to  a  company  in  which  he,  as  a  stock- 
holder.  was  largely  interested.  By  doing  so  he  created  an  in- 
terest  in  hiniself  in  contlict  with  his  duty,  wl>ereas  the  rule  of 
law  is  :  "  That  an  agent,  during  his  agency,  must  not  put  him- 
"  self  in  a  position  advers»;  to  that  of  his  principal,  the  reason 
"  being  that  even  if  the  honesty  of  the  agent  is  unquestioned, 
"  and  if  his  impartiality  between  his  own  interest  and  his 
"  principal  niight  be  rolied  on,  yet  the  principal  has  in  fact 
"  bargained  for  the  exercise  of  ALL  the  skill,  ability  and  in- 
"  dustry  of  the  agent,  and  he  is  entitled  to  demaud  the  exer- 
tion  of  ALL  this  in  his  own  favour."  (1)  In  the  présent  case, 
the  duty  of  Défendant  required  him  to  coerce  the  Mining 
Company,  his  personal  interost  suggested  that  he  should  re- 
main  inactive,  and  whatever  may  hâve  been  his  motives, 
nothing  was  done.  It  luis  however  been  contended  that  the 
amount  of  this  account  w»is  brought  every  fqrtnight  before 
the  directors,  that  they  knew  of  it  and  thereby  it  is  said 
sanctioned  it.  It  is  doubtless  true  that  Défendant  included 
this  account  in  the  statement  of  over  drawn  accounts  sent 
from  time  to  time  to  the  head  office  at  Toronto.  But  the 
directors  did  not  know  that  Défendant  was  a  member  of  the 
Mining  Company,  and  as  such  owed  that  company  a  little 
more  than  the  Mining  Company  owed  the  bank.  Had  thèse 
material  facts  been  known  to  the  bank  directors  it  must  be 
presumed  that  they  would  hâve  called  upon  Défendant  to  pny 
at  least  so  much  of  his  debt  due  to  the  company  as  would 
hâve  discharged  the  lial)ility  of  the  company  to  the  bank. 
And  the  bank  directors  cannot  by  their  silence  be  presumed 
to  hâve  ratitied  a  transaction,  of  the  true  nature  of  which 
they  were  ignorant.  "  If,"  to  make  use  of  the  words  of  Sir 
Page  Wood,  (2)  "  the  whole  transactions  with  ail  its  attendant 
circumstances  had  been  plac<id  before  the  directors,  tlien  their 
long  acquiescence,  without  objection,  might  amount  to  a  cou 
clusive  presumption  of  a  ratification  of  the  act  of  which  they 
now  complain."  (3)  The  pretension  that  the  bank  must  be  pre- 
sumed to  bave  known  that  Défendant  was  a  member  of  the 


(1)1  Parsons  ou  contracts,  p.  1)5  ; — Story  on  Agency,  §  210  : — Digest,  Lili. 
2»,  Tit.  H,  seu.  2  ;— D.tmat,  Liv.  2,  Tit.  I,  sec.  3  ;  -MosU-,  p.  184,  eh.  »  ;  ti 
IjoniHiiina  Rep.,  p.  41,  Beal  and  McKeinian. 

(2)  1  Jurist,  131,  N.  S. 

(3)  V^ide  also  Story  on  Agenuy,  No.  2i"»r). 
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Mining  Company,  because  the  vice-président  of  the  bank  was 
aiso  a  ineniber  of  that  conipany,  is  unfounded.  It  cannot  l>e 
]»resunied  that  a  person,  holding  stock  in  a  corporation,  k no vvs 
l)y  whoin  ail  tho  reinainder  of  the  stock  is  held  ;  or  cven  tliat 
lie  knows  who  are  the  persons  composing  the  board  of  direc- 
turs.  Moreover,  even  if  it  were  certain  that  the  fact  of  Défen- 
dant being  a  stockholder  was  known  to  tlie  vice-président  of 
the  bank,  the  authorities  establish  that  it  could  not  therefore 
bi>  presumed  that  that  fact  was  known  to  the  boHrd,  of  which 
the  vice-président  was  a  member.  Tiie  observation  of  Chief  Jus- 
tice Nelson,  in  the  case  of  the  Bank  of  the  United  Stdtes  vs. 
Davis  :  (1)  "  That  notice  to  a  director  or  knowledge  derived  by 
"  liim  while  not  engaged  officially  in  the  business  of  the  bank, 
"  cannot  oper  .te  to  the  préjudice  of  the  latter,"  seenis  to  me  a 
correct  statoment  of  the  law  on  the  subject  and  very  applicable 
to  tlie  case  before  us.  Ido  not  fail  to  bearin niind  that  the  M  ining 
C'omi)any  to  which  the  advances  were  madewasan  incorpo- 
rated  conipany  ;  and,  therefore,  that,  in  some  respects.  Défen- 
dant was  notas  deeply  interested  in  the  «fïairs  of  the  coinpany 
as  if  it  had  been  an  incorporated  companj'.  We  know,  how- 
ever,  that  Défendant  was  one  of  the  largest  shareholders. 
Above  10,000  shares,  each  of  the  nominal  value  of  408.,  stood 
in  his  nanie  in  the  books  of  the  Mining  Coinpany  ;  and,  under 
thèse  circumstances,  I  can  see  no  rea?on  for  thinking  that  the 
fact  of  the  Mining  Company  being  incorporated  ought  to  affect 
our  décision.  It  has  also  been  said  that  the  conipany  is  solvent, 
and,  therefore,  that  the  bank  ought  to  look  to  them  and  not 
tu  Défendant  personally.  It  is  true  that  the  stock,  or  the 
greater  pai't  of  it,  appeara  to  have  been  held  by  men  who,  at 
tlie  time  of  which  wo  speak,  were  in  good  crédit  ;  but  we  know 
the  vicissitudes  of  trade,  and  we  also  know  that  although 
calls  are  cheerfull}'^  met,  when  profits  are  in  view,  yet  that 
they  are  not  responded  to  in  the  saine  way  when  the  object 
is  to  wind  up  the  affairs  of  an  expiring  concern  ;  and,  under 
any  circumstance,  no  prudent  bankeror  merchant  would  make 
aiivances  to  a  joint  stock  company  with  the  prospect  of  h)ok- 
ing  to  the  stockholders  individually  for  the  payment  of  such 
lulvances.  Upon  the  whole,  I  think  that  Défendant  could  not 
légal ly  lend  the  nioney  of  the  bank  of  which  he  was  the 
manager  to  a  Mining  Coinpany  in  which  he  was  deeply  in- 
terested, as  already  mentioned  ;  and  I  further  think  that  the 
lu  tard  of  bank  directors  cannot  l)e  held  to  have  known  the 
circumstances  under  which  the  moneys  of  the  bank  were  so 
ailvanced  by  Défendant  to  the  Mining  Company,  and  I,  there- 
fore, ain  of  opinion  that  there  has  been  no  acquiescence  by  the 
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hank  in  the  conduct  of  Défendant,  and  that  tho  hank  lias  a 
right  to  repudiate  tlie  transacti()n  and  to  call  upon  Defoiulant 
to  rtîturn  to  thein  that  portion  of  their  funds  of  which  he  dis- 
pussessed  hiniself  without  lawful  authority.  But,  at  tlie  same 
timo  that  I  say  I  think  Défendant  acted  illegally  in  this 
niatter,  I  désire  alao  to  say  that  I  see  no  reason  for  supposing 
that  the  Défendant,  in  giving  the  crédit  in  question  to  the 
Mining  Company,  was  influenced  by  any  iniproper  motive. 
There  was  no  secrecy  or  désire  of  conceahnent  on  his  part, 
and  the  judginent  of  the  court,  on  this  point,  although  Hgainst 
tlio  Défendant,  will  go  uponaprinciple  that  does  not  atfect  his 
réputation.  But  I  must  add,  that  even  this  transaction,  altimugh 
I  believe  entered  into  by  the  Défendant  in  good  faitli,  in  its 
sequel,  iUustrates  the  wisdom  of  the  rule  of  hivv,  which  the 
Défendant  viohited  by  acquiring  an  interest  opposed  to  his 
(bity  ;  for  it  seems  to  me,  I  repeat,  very  improbable  that  the 
Défendant,  as  bank  manager,  would  hâve  been  so  indulgent 
to  the  Mining  Company  if  he,  personally  as  a  stockholder,  had 
not  required  like  indulgence  from  them.  I  now  pass  to  the 
considération  of  the  claim  of  the  bank  for  the  sum  due  by 
the  Canada  Grand  Trunk  Telegraph  As.sociation,  S1506.  38. 
The  évidence  does  not  e-stablish  what  was  the  amount  of  the 
capital  of  the  Grand  Trunk  Telegraph  Company,  but  John 
Anderson,  who  was  the  acting  director  of  the  company,  at 
Québec,  .says  the  capital  of  the  company  was  rated,  he  thinks, 
at  £25  per  mile,  and  that  the  line  extended  from  Québec  to 
Toronto,  Niagara  and  Détroit.  The  Défendant  became  a  stock- 
holder in  this  company  to  the  extent  of  £100,  on  account  of 
which  he  paid  £25,  and  whilst  he  was  a  stockholder,  viz.,  on 
the  8th  July,  1854,  he  allowed  the  company  to  overdraw  their 
account  at  the  bank  to  the  extent  of  something  more  than 
£400.  Subséquent  payments  were  however  made  on  account 
of  the  telegraph  company,  so  as  to  leave  a  balance  at  their 
tlebit  of  $1500.88.  On  the  part  of  Défendant  it  is  .said  that 
the  object  which  he  had  in  view  in  becoming  connected  with 
the  telegraph  company  was  to  .secure  for  his  employers, 
the  bank,  an  account  which  proTnised  to  be  valuable  ;  that  it 
cannot  be  supposed  that  the  interest  which  he  had  in  shares, 
amounting  in  the  whole  to  £100  only,  could  bave  induced  hiiii 
to  make  the  advance  of  which  the  bank  complains.  Moreover 
Respondents  allège  that  the  transaction  was  a  pei'fectiy  legit- 
imate  one,  in  the  ordinary  course  of  business  ;  and  that  the 
bank  is  not  exposed  to  loss  as  the  company  is  solvent.  Tiic 
bank,  on  the  other  hand,  contends  that  this  part  of  the  claini 
stanils  upon  precisely  tiie  same  footing  as  the  loan  to  the  Min- 
ing Company  ;  and  that  Défendant  was  wrong  not  only  in 
niaking  the  advances,  but  also  that  it  does  not  appear  that  he 
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over  pressiMl  tlïe  daim  ugainst  the  telograpli  coinpaiiy  ;  anù 
refex'encc  is  particularly  made  to  the  cashier'.s  letter  oï  the 
23r(l  October  ltS54,  and  the  answer  to  it,  as  shewing  vvant  uï 
diligence  on  the  part  of  Défendant  ;  and  also,  to  the  answer  of 
Défendant  to  tlie  cashier's  letter  of  the  22nd  April,  as  shewing 
that  Défendant  withheld  from  the  cushier  information  which 
lie  oughttohave  communicated.In  the  letter  of  the  2ïird  October, 
1854,  Défendant  was  directed  by  the  cashier  to  return  "  ail 
"  t/ie  overdrnwn  pdper  in  his  hands  payable  by  the  <}rand 
"  Trunk  Telegi-aph  Company,  or  bearing  the  names  of  P.  Low, 
"  Josiah  Snow,  arrangements  having  been  made  to  retire  it 
"  hère."  Under  tins  letter  Défendant  ought,  it  is  said,  to  hâve 
forwarded  the  note  for  £500  in  favor  of  P.  Low,  to  the  heud 
ortice.  It  is  however  to  be  recoUectetl  that  Défendant  in  the 
previous  month  of  July,  had  charged  that  note  to  the  débit  of 
the  tehîgraph  Company,  thereby,  it  may  be  contended,  depriv- 
iiig  it  of  its  character  as  a  note.  And  moreover  it  seenis  to  me, 
juilging  from  the  names  of  the  stockholders  and  from  the  calls 
niade,  that  when  Défendant  received  the  letter  of  the  2yrd 
()ct(jber,  1854,  he  may  reasonably  hâve  hoped  that  the  instal- 
iiient  then  payable  to  the  telegraph  company,  would  hâve  been 
collected  so  as  to  remove  ail  difficulty  about  the  l>alance  due 
upon  their  account.  ïhe  cashier's  letter  of  the  22nd  April, 
bS58,  required  the  Défendant  to  state  the  nature  of  the  account 
in  c|Ue.stion  and  several  others,  and  when  and  how  lie  expected 
them  to  be  covered.  The  Defenilant  answered  as  follows  : 
"  Cecil  Mortimer,  S150G.33,  is  an  over  draft  of  the  (Jrand  Trunk 
"  Telegraph,  novv  extinct,  and  cannot  be  considered  of  any 
"  value  ;  "  whereas  he  certainly  ought  in  candour  to  hâve 
stated  that  he  himsclf  was  a  stockholder,  and  that  £75  then 
remained  to  be  paid  upon  his  stock.  The  statement  however 
that  it  dot.snot  appear  that  Défendant  ever  pressed  the  claims 
agiiinst  the  company,  is  iiot  well  founded,  for  I  timl  that 
J)efendant.  in  his  letter  dated  4th  December,  1854,  to  the 
chairman  of  the  telegraph  com[)any,  reque.sts  him  to  hâve  the 
balance  in  question  "  made  good  as  early  as  convenient."  And 
in  his  letter  dated  the  4th  January,  1855,  addressed  to  the 
secretary,  Défendant  begged  to  "  hâve  the  amount  "  paid  up 
without  further  "delay."  And,  in  another  letter,  dateù  20th 
February  1855,  Défendant  renewed  his  application  for  pay- 
inent.  In  the  following  year,  the  cashier,  having  thus  made 
repeated  applications  for  paymcnt  to  the  telegraph  company, 
wrote  to  the  head  otîice  of  the  bank  at  Toronto,  .saying,"  I  bave  a 
"claim  against  the  Canada  Grand  Trunk  Telegraph  Company 
"  and  will  be  obliged  if  you  will  inform  me  to  whom  I  am  to  ap- 
"  ply  in  référence  to  it."  To  which  the  ca.shier  answered  :  "1  will 
"  ap()ly  to  the  party  who  hud  the  munugement  of  the  Grand 
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"  Trunk  Telejjrapli  and  let  you  know  the  resulfc  :  "  niid,  from 
this  tiino,  it  does  not  appcar  aiiything  furtluT  was  donc  uiitil 
tlu!  casliier  wrote  his  letter  of  the  22iid  April,  1858.  It  seoiiis 
probable,  from  tlie  instalmeuts  still  payable  to  the  teh'frrapl» 
couipauy,  that  with  due  diligence  the  ainomit  in  (juestion  ntight 
hâve  beeii  recovcred.  But  1  do  not  think  that  for  act»  nierely 
of  omission,  Défendant  ought  to  be  held  to  a  strict  account, 
(even  if  the  form  oî  action  ad  ■  itted  of  it)  because  it  is  certain 
that  the  staff  of  officers  under  Défendant,  at  Qu(!bec,  was 
almost  always  niuch  toc  weak  and  that  Defc^ndant,  whose 
zeal  and  ability  it  is  imj)ossible  to  (juestion,  was  frequently 
overburdet.ed  with  work,  having  to  discharge  not  only  his 
own  duty  but  that  of  surlK)rdinate  officers.  As  tothe  argument 
based  upon  the  smallness  of  the  interest  which  Défendant  had 
in  the  telegraph  Plaintifis  contend  tluit  "  the  anionvf  of  De- 
"  fendant's  interest  lias  nothing  to  do  with  the  (piestion  ;  some 
"  men,  (they  say)  think  as  much  of  £100  as  others  do  of 
"  £100,000,  and  there  is  no  means  of  drawing  the  Une.  The  law 
•'  does  not  attempt  it  ;  the  law  lias  no  measure  by  which  to 
"  gntigt^  the  influence  which  a  man's  interest  exercises,  or  is 
"  calculated  to  exercise,  over  his  acts.  Detecting  the  fatal  spot, 
"  the  law  condemns  without  further  eiKpiiry."  It  is  doubtless 
true  that  when,  by  law,  a  witness  could  be  obji-cted  to  on  the 
ground  of  interest,  the  amount  of  the  discjualifying  interest 
was  unimportatit  ;  (I)  but  I  am  not  aware  that  this  rule  as  to 
interest  was  ever  applied  in  the  same  rigorous  way  to  a  case 
stieh  as  tho  présent  between  principal  and  agent.  Even  as 
regarils  witnesses  the  wisdom  of  the  l'ule  was  doubted.  (2) 
And  the  rule  while  in  force  was  defended  rather  becaiise  it 
was  simple  and  of  easy  application  than  because  it  was  just. 
Moreover,  the  reason  .sonietinies  given  for  it,  that  it  could  not 
produce  much  practical  inconvenience,  (3)  l»ecause,  in  gênerai, 
an  interested  witness  might  he  rendered  compétent  by  a 
release,  could  not,  it  is  obvions,  be  urged  in  cases  between 
principal  and  agent,  were  the  rule  extended  to  that  class  of 
cases.  To  me  it  seems  that  an  agent  cannot  be  said  to  put  his 
Personal  intere.'^t  in  conflict  with  his  duty,  unless  the  sup- 
posed  Personal  interest  be  of  such  a  nature  as  to  justify  t\w 
supposition  that  it  could  bias  the  conduct  of  the  agent  in  the 
discharge  of  his  duty  towards  his  principal.  In  the  présent 
case,  however  prosperous  the  telegraph  conipany  might  hâve 
been,  the  Défendant  could  not  even  hope  to  make  upon  his 

(1)  1  Starkie,  118. 

(2)  I  Philipps.  43. 

(3)  1  Philipps,  45,  see  particularly  the  oliseï  wuioriB  of  {.'hief-Justice  Bkst. 
in  Horill  vs.  Stcpheiimn,  5  Binghain,  41>3. 
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invostnient  of  £100  mon'  than  a  very  few  (It)Ilai'H  per  annuni 
in  addition  to  simple  intiTest  ;  whereaH  tlie  taking  of  tlie  stock 
ti'n(k><l  to  secui'fi  for  thi-  bank  an  advanta^cous  account.  If 
|)ef«'n<lant  Iiad  consulted  nu-rely  liis  own  «'asuand  convt'ni»^nce, 
lio  couid  not  iiave  avoided  the  conclusion  tliat  any  trifling 
;fain  which  miglit  ivsult  to  him  from  the  connections  with  the 
telegraph  company,  could  hardly  lit-  an  équivalent  for  the  in- 
crejised  labor  and   responsi))ility  Ut  which  that  account,  and 
the  dischar^e  of  liis  duty  as  a  director  of  the  telegi'aph  Com- 
pany, were  likely  to  subject  him.  We  knowalso  that  tiie  bank 
put  but  a  very  small  amountof  capital  at  thocommand  of  the 
Défendant,  whicli  macle  it  necessary   for  him  to  display  even 
more  than  ordinary  /eal  in  endeavouring  to  secure  accounts  ; 
tiiid   when  we  consider  in  what  manner  and   to  what  extent 
the  interests  of  the  Défendant  personally,  and   those  of  the 
l))ink,  were  likely  to  b(^  affected   by  the  taking  of  the  stock 
and  the  opening  of  the  account  now  under  considération,  it 
(ioes  seem   to  me   that  it  may  reasonably   be  presumed   that 
Défendant  in  takin^  the  stt)ck  in  (|Uestion  was  inHuenceil  not 
liy  his  own   interest,  which   could  not   thereby  be  affected  to 
(uiy  extent  deserving  of  considération,  but  by  the  interests  of 
tlie  bank  which  were  thereby  promoted.  The  Appellants  hâve 
citf(l  authorities  tending  to  shew  that  if  an  agent  enters  int«) 
»'ii;^MfTen>ents   which  give   him  a  personal  interest  opposed  to 
tliose  of  his  principal,  lie  cannot,  as   between  himself  and  his 
principal,  enter  into  contracts  binding  upon   the  latter.  And 
tluit,  in  such  case,  no  inquiry  is  allowed  as  to  the  fairness  or 
iinfairness  of  the  contract.  To  th<'se  rules,  I  am  most  anxious 
to  adhère,  because  1  believe  them  to  be  founded  upon  reason 
iuhI  a  just  estimate  of  the  frailty  of  our  nature,  which  should 
iiKike  us  «11  anxiously  avoid  any  attempt  to  serve  two  mas- 
tvrs.  But  the  (piestion  still  remains.   Can   Défendant,  when  he 
Iliade  theadvance  in  question,  be  considered  in  reality  to  hâve 
Imd  an  interest  in  confiict  with  that  of  his  employers  ?  «no 
under  ail   the  circiunstances  of  the   case  it  does  seem  to   me 
tliiit  the  question  may  be  answered  in  the  négative,  and  that 
Wf  should   press  the  rule   upon   wliieh   the    Appellants  rely 
lioyond  the  reason  upon  which  it  is  founded,  were  we  toapply 
it  to   the  portion  of  the  demand  of  the  Appellants  at  présent 
under  considération  ;  for  the  more  I  reflect  upon  the  sulyect, 
tlic  more  I  feel  convinced  that  the  securing  of  the  account  of 
tlie  Telegraph  Company  for  the   bank  was  really  the   motive 
wliich  caused   Défendant  to  connect  himself  with  that  com- 
pany. I  shall   iiext  proceed  to  consider  that  part  of  the  case 
which  relates  to  the  advances  made  by  Défendant  to  John 
Wilson,  which,  accordirig  to  the  allégations  of  PlaintiflTs,  are 
iH  follows  :  1.  The  sum  of  $5,002.60,  as  the  amount,  with  costs 
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«)f  pr()ti'Ht,  t)f  Wilson'a  druft  on  \V.  Lindsay  t'or  £l,2.')(),  dutcil 
:{()tli  Aii^'ust,  isr)4.  ut  fift.M'ii  <Iays  ;  2.  8r>,()()2.H(),  tli<>  miiount, 
witli  costs  of  protest,  oï  lUiotluM'  (Inil't  «il'  tlic  siiinc  (iinount 
ami  (latf,  aiitl  shiik-  particss,  at  tliii'ty  days  ;  '.i.  î^ô.OOi.OO,  tlu- 
aiMount,  witli  costs  of  jjrot'st,  <>f  McDoiiaM  aiul  Lopin's  pin- 
iiiisHory  noti;  t'or  .£1.200,  datod  2.Srd  .luly,  1S5'),  at  onc  luoiith 
(l.'HH  S»;{2:{.M8  n'c.'ivrd  on  account);  4.  !i<4.,()()2.00,  the  amouiit, 
with  co.sts  f)t'  protest,  of  McDonald  and  ljOf:fan'H  note  for 
£1,000,  datcd  Ist  Au^Mist,  l.sr)r).  at  tliirty  day.s  ;  5.  SI  ,000.00, 
tlu'  aniount  of  McDonalrl  and  Logan'.s  clieck  foi'  .^250,  datt-d 
f)th  June,  1855;  (î.  *>S02..'3(),  tlie  anuaint,  with  costs  of  prote.st, 
of  R.  H.  Hns.seirs  note,  dated  lOtli  Srpt(Mul.er,  IS.-).'.  :  7.  #1,- 
.M02.00,  ainount  of  (Mialmei"'s  diaft,  with  co.sts,  dated  4th 
Alay,  l.s:)r);  M.  i?1.7.'}7.77,  ainount,  with  co.sts,  of  I).  Mc(iie'.s 
note,  dated  4th  Octoher,  I.S57  ;  and  !).  i*  1,772.00,  aniount  of 
overdnnvn  acconntof  John  Wilson.  The  cont(!ntio)i  of  Appel- 
lants  ÎH  that  Défendant  with  intent  to  proniote  his  own  pri- 
vato  benefit,  connected  hini.self  witli  .lolni  Wil.son,  steanihoat 
owner,  and  advanced  and  «'xpended  for  the  purpo.ses  of  the 
.said  connection,  and  sutt'ereil  Wilson  tu  draw  fioni  the  funds 
in  his  charge  as  manager,  lai'gc^  sunis  of  nioney,  exceeding  in 
ail  !?2(i,000.  'rh(î  tnost  inii)oi'tant  évidence  as  to  this  part  of 
the  case  is  that  of  Wilson,  to  whoin  the  a<lvances  werc^  niade. 
This  witness  lias  said  :  "  In  \H')ii  the  govcîrnnieiit  applied 
to  me  to  know  upon  what  tenus  I  would  estahlish  a  line 
of  steamers  below  Québec  for  the  purjxtse  of  towagc,  and 
liaving  tlu;  e.spectation  of  getting  the  contrat,  wliich  was 
to  commence  in  1.S54,  Hradshaw,  being  cognizant  of  the  wdiole 
tran.saction,  mentioned  a  steamer  that  was  at  Toronto  that 
would  suit  the  ])urpose.  His  infoi-mation  was  furnished  by 
C/Ochrane,  agent  of  the  Provincial  Insurance  Company,  and 
being  myself  in  Toronto  in  l.S5îi,  I  examined  the  boat  and 
purchased  her,  slie  being  then  partially  burnt.  I  had  ne 
ari'angeinent  with  Hradshaw  about  that  boat  previous  to  my 
going  to  Toronto.  1  had  her  brought  from  'j'oronto  to  Québec 
in  the  fall  of  the  same  year.  The  priée  was  only  £l,.'iOO. 
During  the  same  fall  Bradshaw,  who  seemed  to  be  in  ail  the 
secrets  of  the  governtnent,  told  nie  he  did  not  think  I  had 
any  chance  of  getting  the  eontract,  as  Haby  would  probably 
get  it  in  préférence  to  anybody  (d.so,  and  that,  as  Baby  had  no 
boats,  he  would  likely  be  compolled  to  buy  the  Athnincc  and 
the  Adviind.  The  Adniiral  was  the  steamer  that  I  bought 
in  Toronto  as  above  stated,  and  in  fact  there  were  no  other 
boats  fit  for  the  jjtirpose.  He  propoaed  that  if  I  would  givc 
him  one-half  interest  in  the  Adinivdl,  which  had  then  to  be 
rebuilt,  that  he  would  givc  me  what  facilities  1  required  to 
do  so,  and  hc  would  use  his  influence  with  Baby  to  purchaso 


m:  i.\  i'R<»viN<'K  i)K  (iirÉHKc. 


26» 


lount, 
ituunt 
0,  i\w 
s  i>»<)- 
inouth 

»tl'  t'o»" 
[)()0.()(), 
,  (laU'<l 
)rot«>st, 
7.  *»,- 
,e(l  4th 

•  nuit  o\ 

Apprj- 

svn  \)vi- 

H  o\  tlu' 
lie  t'uiuls 
•eilinj:;  »"_ 
s  part  ot' 
iT  inailf. 
appli»'^» 
h    a  liix' 


tli(!  Itnats.  l  acccdcd  to  tliat  H«M'iii|r  tluit  I  had  no  cluince  n( 
lifttitij,'  tlic  pontmct,  and  Mahy  ptirclias«'d  lioth  hoats.  "  In 
1X04  tlit'iT  was  a  tliird  Ixtat  waiitod  l»v  Hal»v  ;  at  Icast,  iJr.vd- 
sliaw  told  ni(!  so,  and  lu-  told  nif  also  that  if  I  would  laiy  thc 
l'ri}iirMn  /{oi/iil  and  ^ivc  liini  unc-lialf  intcivst  in  Iut  Ik^ 
would  ^'iv(!  nie  ail  tho  nccessary  Facilities.  The  arraiifroînent, 
t<)  wliicli  r  ac'ceded,  was  »i  V(>rlial  one,  and  in  purHuance  i»f 
timt  armnnreincnt  I  niado  the  purcliasc  ot'  tlie  Priinrss  l{tn/al. 
I  iK)njif|it  tho  l'rivrcMs  Riti/nl  t'roni  a  nniiiber  of  persons  who 
wci'c  joint-owners.  Thc  transaction  was  closed  witl»  the  Hon. 
John  llose,  of  Montréal,  who  was  uumaj^inj;'  tho  huainess. 
liradshaw  was  co^nizant  of  tlio  prico  that  wjis  to  ho  f^ivon 
and  of  tho  wliole  afl'air,  but  ho  ol»jccted  to  put  anythinj^  in 
wiitin;^  for  fear  that  tho  paper  ini^lit  ho  niislaid  an(l  oonipro- 
iiiisf!  hini  with  tho  hank.  Thore  won;  varions  papors  sent 
(lown  froin  parties  in  Toronto,  and  I  ani  snro  I  do  not  know 
wliere  theso  papors  aro  now.  I^ratlshaw  was  acf|uainted  with 
tlio  price  which  was  to  ho  ^'iven,  whioh  was  tive  thonsnnd  Hvo 
liinidred  ponnds.  Asl»otween  tnoand  Hradsliaw  1  was  to  niako 
tlie  iiajMuent,  ho  furnishing  nie  witli  facilitics  to  do  so;  and 
)'verythin<;  was  to  ho  (haie  in  niy  nanie,  so  that  his  nanio 
sJKtidd  not  appoar.  This  arranji,'einent  was  niado  Itetwoeti  ijs 
in  tho  hank,  m  his  own  oHicc  tliore."  Tho  witness,  aft(^r  des- 
crihin^'  the  settlenient  hetwoon  hinisolf  and  Défendant,  res- 
pcctinjç  the  Admirai,  continues  as  follows  :  "  With  respect  to 
the  PrinresH  wc  neviu*  liad  any  settletnont  at  ail.  Tho  Prin- 
(•<',w,v  Royal  did  not  sell  as  expectod,  and  running  lier  she  was 
siiiik  hy  a  collision  with  the  AlUance,  in  tho  inontli  of 
AuH^ust,  1854.  Sho  was  raisod  at  an  exponso  of  ono  thonsand 
t'iiur  hundred  pounds,  and  hrought  down  to  Vaughan's  yanl, 
in  Diamond  Harbor.  "  On  n»y  Hrst  interview  with  Bradshaw 
.iFterwards,  he  hof»an  to  rfot  alarnied  at  his  connection  with 
tliis  h(tat,  and  askod  me  if  I  would  jjfive  hiin  a  dischargo  from 
ail  liahilities  in  connection  with  hor,  which  I  agreed  to  do  on 
certain  conditions,  which  wo  agreed  hetwoon  ourselvos,  and 
tliose  conditions  woro  that  ho  was  to  givo  me  a  certain 
aiiiount  of  facilitics  on  McDonald  and  Logan's  paper,  and  if 
thc  Idss  on  tho  hoat  turnotl  ont  to  ho  heavy,  he  was  to 
ri'lieve  me  in  somo  way,  from  thoso  two  drafts  of  twelvo 
liundred  and  fifty  pounds  cach  on  William  Lindsay,  of 
Montréal,  which  had  beon  drawn  to  facilitato  the  payniont 
of  thèse  boats.  Ho  thon,  at  his  desk,  wi'oto  out  a  roceipt, 
wliieh  I  signed,  and  I  asked  him  for  a  copy  of  it,  which  he 
wrote  f)ut  himself  an<l  handod  to  me.  It  is  wholly  in  Brad- 
>liii\v's  handvvriting."  Onr  judgment  as  to  the  part  of  the  de- 
iiiund  now  undor  co»\sidcration  mxist  dépend,  in  a  gi'eat 
incasuro,  upon  tho  aTJswcr  to  bo  given  to  tlie  question  :  Cun 
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we  pla-.tî  reliancc  ui>on  thc  évidence  thu»  given  l)y  Wilson  / 
And,  after  givinjç  to  the  whole  ot*  the  proof  adduced  in  tliis 
C'use  due  considération,  I  hâve  eon>e  to  the  conchision  that  we 
cannot  safely  rent  our  judgnient  upon  the  testimony  ot*  Wilson, 
exceptinjç  so  far  as  it  is  corrol>orated  l)y  other  évidence,  and 
that  althougl»  it  is  so  corroborated  as  to  sonie  important  por- 
tions of  his  statement,  yet  that  it  reniains  without  corrohora- 
tion,  or  at  any  rate,  without  sutficieiit  corrohoration  in 
sonie  very  important  particulars.  The  ^rounds  upon  which 
I  hâve  t'ormed  this  estimate  of  Wilson 's  évidence  are  : 
Ist.  That  he  is  tieeply  interested  in  the  matters  in  question  in 
this  cause.  2nd.  He  was  an  accompHce  in  the  allegecî  wrongfui 
acts  now  complained  of,  and  was  indeed  the  party  whochieHy 
profited  by  those  acts.  8rd.  It  is  proved  tliat  he  transferred  to 
liis  .sons  his  steamboats,  in  order  to  phice  them  beyon«l  the 
reach  of  his  creditors,  and  then  resisted  the  payment  of  tlieii' 
just  chiims  by  tlie  ineans  usually  resortetl  to  by  persons  who 
hâve  more  repird  for  what  tliey  believe  to  be  their  own  in- 
terests  than  what  they  know  to  be  the  rights  of  others.  4tl).  I 
hâve  carefully  examined  the  tleposition  given  by  Wilson  in 
the  cause  No.  301,  léimisan  vs.  \{ linon,  anti  I  am  constrained 
to  say  1  cannot  regard  it  avS  truthful  évidence.  Lastly.  In 
giving  his  évidence  in  this  cau.se,  lie  attempted  to  conceal  thc 
truth  with  respect  to  the  accomniodatiiUi  which  he  receivetl 
from  Flaintitfs  since  Défendant  ceased  to  be  manager,  and 
more  particularly  during  the  pendency  of  this  action  and 
while  he  was  under  examination  as  a  witness  for  the  bank  : 
and  T  niay  add  that  the  fact  of  such  accommodation  havin^' 
b.MMi  given  on  a  very  large  scale  to  Wilson  during  his  exami- 
nation, which  extended  over  a  period  of  .several  months, 
niilitat'.'S  against  his  évidence,  independently  »)f  the  attempt 
at  concealment  on  his  part.  The  learned  Counsel  for  Appel- 
lants  admits  that  they  rely  upon  the  testiu'ony  of  Wilson, 
"  not  as  aH'ording,  in  itHclf,  évidence  upon  which  to  ba.se  ii 
"  judgment  against  Kespondent  ;  but  they  maintain  that,  in 
"  tlie  particulai's  which  it  was  necessary  for  them  to  establisli 
"  in  .support  of  their  daim,  that  testimony  lut»  (xiev  fidUj  coi- 
"  rohttrati'd."  It  is  therefore  necessary  to  examine  the  corro- 
borative  évidence  upon  whieh  Appellants  rely,  and  I  shali 
commence  by  referring  to  a  very  important  document,  namely, 
the  relejise  given  by  Wilson  to  D«'fendant,  a  '^oi)y  of  which,  in 
the  hand-writing  of  Défendant,  is  produced.  It  is  as  foUo^vs  : 
"  I  hereby  release  you  fron»  any  and  ail  liability  with  regard 
"  to  t)wnership  and  expenses  incurred  in  relation  to  tliu 
"  steamer  Princens  Royal,  now  on  Baldwin  and  Diiinings 
"  gridiron,  Diamond  Harlxjur,  Québec,  and  in  which  you  weiv 
"  io  a  certain  extent  interested,  sav  one  half,  the  boat  now  lu- 
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"  longing  to  nie  entirely  ami  at  niy  lisk.  "  J.  Wiison."  "  To  J. 
"  F.  Hradshaw,  Esq.,  Qu«!bec.  Quelxic,  Sept.  27,  1S54."  This 
paper  (in  the  liand-writino:  of  Défendant)  taken  in  connection 
w'th  the  other  évidence,  establishcs  Iteyond  doubt  that  Dé- 
fendant had,  at  one  time,  an  interest  in  the  Prince»»  Ro>/<d  ; 
and  in  iny  opinion,  there  can  be  but  little  if  indeed  any  doubt 
that  he  Imd  previou.sly  been  interested  with  Wilsoii  in  the 
uwneivship  of  the  steamer  Admirai.  The  Plaintitfs  hâve  there- 
fon^  estJibli.shed  the  fii-st  proposition  advanced  by  thciii, 
iiamely,  that  D(!fen(hvnt  was,  as  state(î  by  Wilsou,  "  iiitercste»! 
vvitli  hini  in  the  Princes»  Roi/<d."  The  second  proposition  ad- 
vanced by  Appellants  is,  "  that  in  conséquence  and  in  fnrth(!- 
i-ancc  of  tliat  interest,  contetnplated  or  actual,  the  bank  funds 
in  the  cliarge  of  Défendant  were  advanced  to  Wiison."  And 
th(ty  contend  that  the  évidence  of  VViKson.  in  support  of  that 
statement,  is  al.so  fully  corroborated.  In  support  of  this  view 
oiir  attention  lias  been  drawn  particularly  to  tlie  mode  in 
which  tlm  paynieiit  ol'  'h- price  of  the  Prince»»  Royal  \\'i\» 
nlad^^  William  H.  JeH'«i_\  of  the  firm  of  H.  J.  Noad  &  (/O.,  a 
witne.ss  examineJ  for  Défendant,  and  upon  whose  tesMmony 
full  relianc(!  may  be  placed,  says  :  "  I  recollected  a  transaction 

■  which  pjussed  through  the  honorable  John  Rose,  at  Montréal, 
"  for  the  purchas(!  of  the  Prince»»  Raytd.  This  was,  I  think, 
"  on  the  fifteenth  of  May,  IS54.  The  nature  of  our  own  tran.s- 
"actions  was  that  we  endorsed  four  notes  of  £1100  each, 
"  signed  by  Wiison,  payable  at  three,  six,  nin(!  and  twelve 
"  nionchs  :  ail  thèse  notes  are  dated  the  15th  May  1S54.  There 
"  was  a  remittance  that  acconipanied   those   notes,  being  the 

■  î^pper  Canada  Bank's  draft,  at  three  days  sight  on  Joseph 
"  Trenhain,  the  ag»înt  of  the  Bank  of  Upper  Canada,  at 
"  Montréal.  This  remittance  w»us  for  £1 100.  I  can  find  no 
"  trace  in  our  books  for  the  payment  of  that  draft,  and  there- 
"  fore  conclude  that  Wiison  must  hâve  handed  it  to  us.  The.se 
"  notes  and  this  remittance  niade  the  price  of  the  boat  Prin- 
"  ce»»  Royal,  £5,500,  so  that  Wiison  only  got  four  notes  en- 
'■  dorsed  by  us  of  £1100  each  to  pay  for  the  Prince»»  Royal, 
"  and  I  am  positive  about  this."  We  thus  .stîe  that  the  price  of 
tlie  Prince»»  Royal  to  the  extent  of  £44(M),  was  paid  by  Wil- 
soii's  notes,  endorsed  by  Noad  «fe  Co.,  and  that  the  remainder 
ot"  the  price.  Cl  100,  was  paid  by  a  draft  at  thn;e  days  sight 
liearing  date  the  llth  May,  1H54,  signed  by  Defen<lant,  as  the 
iiiiinager  of  the  Bank  of  ITpper  Canada  at  Québec,  y'.'ju  the 
•Montréal  brandi  of  the  .same  bank  :  and  it  appears  that  Wil- 
siiii  paid  for  that  draft  by  a  check  on  tlie  Québec  Bank  for 
tll()2.15.0.  Douglas  says  there  is  nothing  in  the  books  to 
>'iow  that  the  check  was  pre.sente(l  at  the  Québec  Bank,  but, 
iii  the  Upper  C'anada  Bank  Book,  called   the   Letter   Blotter, 
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the  last  item,  under  date  May  the  Ifith,  1854,  is  "  J.  Wilaon's 
chk.  on  Q.  B.  £1102.15.0,"  that  l)eing  evidently  the  clieck  in 
question.  And  the  saine  entiy  is  repeated  from  day  to  fhiy 
until  the  7th  day  of  June  following,  on  which  day,  Wilson's 
check  on  the  Québec  Bank  was  phiced  to  the  débit  of  Wilson'H 
account,  in  the  Bank  of  Upper  Canada.  Froin  the  évidence  of 
Douglas  it  further  appears  that,  vvhen   Défendant  accopted 
the  chock  of  Wilson  for  £1102.15.0  bis  account  at  the  bauk 
of  Upper  Canada  was  lai-gely  overdrawn.  In  a  word  Défen- 
dant gave  the  inoney  of  the  Bank  of  Upper  Canada  to  Wil- 
.son,  whose  account  was  already  largely  overdrawn,  and  re- 
ceived  for  the  money  which  he  .so  gave,  a  check  on  the  Québec 
Bank,  which  check  he  held  for  22  days,  and  then  charged  it 
in  the  account  between  the  Bank  of  tJpper  Canada  an(l  Wil- 
son, without  presenting  it  at  the  bank  where  it  was  payable. 
The  release  already  referred  to  establishos  beyond  doubt,  as  I 
hâve  already  obsei*ved,  that  Défendant  was  interested,  with 
Wilson,   in    the  ownei-ship  of  the   Pr'tncem  Royal,  and    the 
évidence  to  which  I  havejust  adverted,  e.stablisl\es  with  equni 
certainty  that  the  first  instahnent  of  the  purchasc  nioney  of 
that  steamer  was  paid  from  fund?  which  Défendant,  as  bank 
manager  advanced  in  the  unusual  and  irreguhir  nianner  al- 
ready mentioned.  It  bas  been  said  tliat  the  fact  of  Défendant 
being  a  bank  manager  could  not  deprive  him  of  the  right  oi' 
acquiring  an  interest  in  a  steamboat,  if  he  tlumght  Ht  to  do 
80  ;  and   that  statement,  in  tlie  ab.stract,  is  true.  But  it  is  also 
true  that  Défendant  couhl  not,  without  being  guilty  of  a  grave 
dereliction  of  duty,  become  a.sa(x;iated  with  a  customer  of  tho 
bank  in  an   enterprise  to  be  carried  on  with  the  aid  of  the 
bank  capital  intrusted  to  bis  own  care.  The  .stock holders  of 
the  bank  luul  a  right  to  count  upon  the  undivided  ability  and 
zeal  of  theif  manager  in  the  ti'ansactions  between   the   bank 
and  its  customers.  But   when  Défendant  acquircd  a  joint  in- 
terest in  the  l^rincess  Roijal   witli   Wilson,  one  of  the  Itnnk 
customers,  the  bank  could  no  loîiger,  as  regards  the  transactions 
with  WUson  respecting  that  steamer,  bave   the  protection  t) 
which  it  was  entitled.  It  is  (|uite  possible  that   when   Defen 
dant  advanced  the  funds  to  the  bank,  to  assist  in  paying  for 
the  Princcus  Royal,  he  nmy  bave  thought  that  it  C(mld  be  im 
impropriety   in   advancing  for  the   bank,  of   wliieh   lie   wiis 
manager,  funds  which  he  could  probably  bave  procnred,  with- 
out difficulty,  from  any  other  bank.    But  it  is  not  the  less 
true  that  Défendant  eonnnitted  a  very  great  niistake  \\\  a«l 
vancing,  a^s  in  my  .ipinion  it  is  proved  he  did,  the  ftnids  of  tin 
bank  towords  carryingon  an  enterprise  in  which  he  was  him 
self  interested.  And  that  by  .so  doing  he  vioiated  the  well  fs 
tablished  rule  of  law  already  referred  to,  "  that  no  one  havini: 
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"  duties  of  a  fiduciary  character  to  discharge  shall  be  allowed 
"  to  enter  into  enjçageinents  in  which  he  has  or  can  hâve  a 
"  Personal  interest  conHicting,  or  which  possibly  may  conHict 
"  with  the  interests  of  those  he  is  bound  to  protect."  (1)  As  is 
"  well  observed  by  Paley,  "  with  whatcver  fairness  an  agent 
"  niay  deal  between  himself  and  his  employer,  yet  he  is  no 
"  longer  that  whicli  his  se»'vices  reqiîire  and  his  principal  sup- 
"  poses  and  retains  hini  to  V)e  ;  he  acts  n(jt  as  an  agent  but  as 
"  an  unipire."Th('  caso  citetl  by  the  learned  c(iunsel  for  Appel- 
lants  froni  the  Jnrist  for  1855,  No.  131,  and  which  it  so 
liapi)ens  wasargued  and  decided  whilst  the  transactions  which 
now  orcupy  our  attention  werc  being  carried  on,  viz.,  in  June, 
I  .S54  '  a  good  cxeniplitication  of  the  rule  of  law  to  which  I 
.avi  olverted.  In  timt  case  Défendant,  Campbell,  was  ap- 
|.iiinted  manager  of  a  bank  in  London,  with  permission  tocarry 
on  his  scparate  trade  asamerchant.  In  that  cliaracter,  he  dealt 
with  the  bank  of  which  he  was  manager  on  tlie  terms  usual 
Itt'tween  bnik  >  and  theirs  customers,  and  one  of  the  points 
decided  was  that  as  manager  of  the  bank  "  he  was  not  entitlcd 
to  grant  himself  "  the  same  accommodation,  in  respect  of  his  sc- 
parate trade,  which  he  might  obtiiin  from  an  indépendant 
■  bank  ;;, .usil  that  in  order  to  sustain  any  such  transaction,  it 
"  woul  i  h-o  ■:  been  necessary  for  the  manager  to  show  that  he 
"  had  brougiit  the  whole  circumstances,  most  fairly  and  truly, 
"  liefore  the  directors,  and  that  it  was  not  enough  for  him  to 
"  siiow  that  he  had  not  concealed  anything."  In  the  course  of 
the  argument,  Mr.  Cairns  (probably  the  présent  Sir  Hugh 
('airns)asked  :  "  Whether  it  was  to  be  considered  that  his  client, 
"  the  manager,  w»us  not  to  hâve  the  same  accommodation  at  his 
"  own  bank  which  he  might  hâve  got  in  any  other  bank  of 
"  which  he  was  the  usual  customer  ;  "  anil  Sir  Page  Wood, 
cirtainly  one  of  the  most  distingui.shed  of  the  judgcs  of  our 
tiiiie,  at  once  replied  ;  "  I  think  that  is,  in  fact,  the  whole 
"  t|Uestion,  and  that  it  nnist  be  distinctiy  answered  in  the  ne- 
"  gative."  The  learned  vice-chancellor  added  :  "  As  far  »ia  or- 
(liiiary  business  gt)e&  he  might,  bat  as  .soon  Jis  there  wjis  any 
«lealings  with  the  banker,  whicli  re(|uired  considération,  the 
manager  was  incapjiltle  of  giving  the  (piestion  the  considé- 
ration which  he  ought,  and  it  was  impo.ssilile  for  him  to  hâve 
any  acconnnodation  iif  <dl,  withuut  at  any  rate,  laying  it  most 
l:illy  and  fairly  before  the  local  conimittee."  The  case  in  the 
•Inrist,  it  may  be  observed,  was  in  one  important  respect  more 
favorable  to  the  manager  than  the  ))r'"  nt  case,  hecause  in 
lliat  case,  as  the  vice-chancellor  observed,  there  had  been  no 


(I)  Viilf  (>|)inioii  of   I^onl   ("mnwortli   in   Al'fnlnn  liaîhmy   vh.  Itltth,'!^ 
<:>w  'l'iiuuii,  |).  'M't. 


264 


RAPPORTS  JUDICIAIRES   REVISÉS 


concealment.  on  tîié  part  of  the  manager  as  ail  ihe  items  were 
entered  in  the  books,  whereas  in  the  présent  case,  the  con- 
nection of  Défendant  with  the  Princess  Royal  was  kept  se- 
cret. It  may  be  thought  that  the  rule  of  law  to  which  I  hâve 
adverted  is  so  perfectly  obvious  as  to  render  quite  unnecessary 
the  observations  I  hâve  made  respecting  it.  But,  however  plain 
it  may  be,  I  hâve,  in  the  course  of  my  own  expérience,  known 
several  cases  in  which  it  was  violate»!  by  men  of  éducation 
and  intelligence,  without,  as  I  believe,  their  being  f ully  awarc 
that  they  were  doing  anything  that  was  contrary  to  law  or 
inconsistent  with  niorality  ;  but  I  tnay  add  that  every  viola- 
tion of  the  rule,  within  my  knowledge,  resulted  in  disastrous 
conséquences  to  both  principal  and  agent.  Ahnost  ail  our 
banks,  railways,  gas,  mining  and  telegraph  coinpanies  are 
joint  stock  concerns,  conducted  by  officers  known  as  mana- 
gers and  cashiers  ;  anti  it  is  of  ^i^reat  importance,  not  ouly  to 
tiie  parties  intercsted  in  those  cvMiipanies,  but  to  the  comniu- 
nity  at  large,  that  the  managers  of  such  institutions,  should 
be  awai'e  that  they  cannot  legally,  or  with  impunity,  under 
any  pretext  whatever,  enter  into  engagements  which  may, 
eveu  by  possibility.  give  them  a  personal  interest  contiicting 
with  tho.se  of  their  employer»  ;  and  it  is  also  of  importtince 
that  the  directors  A  such  companies  should  be  aware  that 
they  cannot,  with  a  knowl*idge  of  the  facts,  allow  such  con- 
duct  to  pass  unpunished,  without  subjecting  themselves  to 
grave  responsibility  to  tlurlr  principals.  Returning,  I  may 
ahnost  say,  from  this  digression  which  I  should  hardly  hâve 
deemed  necessary,  had  it  not  been  that  acts  which  I  deem 
plainly  wrong,  hâve  (from  an  excess  of  zeal  (juite  excusable) 
l»een  Defended  as  justifiable,  I  iieed  hardly  add  that  if  any 
part  of  the  sum  of  £1,100  advanced  V)y  Défendant,  to  as.sist 
in  the  payment  of  the  Princes»  Royal,  had  been  lost  to  the 
bank,  I  could  not  hâve  hesitated  to  hold  Défendant  personally 
liable  ;  but,  fortunately  for  him  that  sum  was  afterwards  duly 
paid.  The  next  document  to  which  Appellants  refer,  as  corro- 
borating  the  statement  of  Wilson,  is  the  letter  dated  the  13th 
January,  1855,  of  which  the  original  was  delivered  to  Brad- 
shaw  by  Bignell,  notary  public.  Wilson,  in  his  déposition, 
lias  sworn  that  the  two  drafts  of  £1,250  each,  upon  Lindsay, 
were,  drawn  to  facilitate  the  payment  of  the  boats.  And 
Appellants  rely  upon  the  letter  delivered  by  Bignell  as  strong- 
ly  corroV)orating  Wilson's  statement.  The  learned  Counsel  for 
liespondent,  on  the  other  hand,  treated  that  letter  a.s  being  of 
little  or  no  importance.  1  do  not  regard  it  exactly  as  it  is 
viewed  by  either  of  the  parties.  But  though  I  am  not  pn - 
pared  to  give  it  the  effect  attributed  to  it  by  the  bank,  1 
nevertheless  think  it  a  very  significant  pièce  of  évidence.  It  is 
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lis  follows:  "  Québec,  13th  January,  1855.  Dear  Sir,  Havinp 
repeatedly  asked  you  to  put  certain  sums  ot'  inoney  to  iny 
cri;<lit,  which  you  promised  to  do,  but  which  bas  not  yet  been 
(lone,  I  am  therefore  conipelled  to  call  on  you  formally  to  put 
tlie  following  to  iny  crédit,  so  as  tbe  two  drat'ts  on  Lindsay 
inay  be  given  up  to  me.  Ist  A  deposit  I  niade  ot'  £72.5. 
2nd  An  account  rendered  to  you  t'or  coals,  &c.,  £4iH  (Jh.  .'M. 
;ird  The  suin  of  £200,  the  balance  on  second  last  instalnient 
paid  to  you  on  my  account  by  F.  Baby,  on  account  of  steamer 
Admirai,  only  £800  having  been  put  to  my  crédit  out  of  a 
ciieck  of  £1,000.  4ti)  The  sum  of  £1,000  the  last  instalment  on 
the  steamer  Admirai,  paid  to  you  on  my  account  '  y  F.  Baby, 
that  bas  not  been  put  to  my  crédit  yet,  which  ought  to  hâve 
lieen,  as  ail  the  four  instalments  are.  5th  To  immediately 
n.'tire  my  note  for  £500,  drawn  by  me  in  my  own  favor,  and 
payable  on  the  first  of  July  last,  and  no  crédit  or  considéra- 
tion given  therefore,  but  solely  for  your  accommodation.  1  hâve 
aiso  to  notify  you  tlmt  the  two  steamers  Admir'al  and  Pr'tn- 
vt-m  Royal,  bought  on  joint  account,  shew  a  balance  "gainst 
you  to  Lst  instant,  of  £1.800,  not  including  £2,200,  still  to 
pay  (m  the  latter,  of  which  you  aro  aware.  You  will  please 
therefore  put  the  said  sum  of  £1,800,  also  to  crédit.  an<l  a 
detail^tl  statement  will  be  given  to  you.  I  hâve,  in  conclusion, 
to  request  your  immédiate  attention  to  this  matter,  otherwise 
I  will  hold  you  liable,  in  your  capacity  of  cashier,  as  well  as 
holding  you  personally  responsible  for  ail  loss  or  damage  1 
iiiay  bave  sustained  in  the  premises.  Yours  truly,  (signed,)  J. 
W11..SON,  Ja.s.  F.  BuAi)SH.\w,  Esq.,  ca.shier  Bank  of  Upper 
Canada."  The  Défendant,  strange  to  say,  does  not  seem  to 
hâve  taken  any  notice  of  the  letter  thus  delivered  to  him. 
And  yet  it  seems  to  nie  rnorally  certain  that  if  Défendant 
had  not,  at  one  time,  been  interested  in  the  steaml)oats  tbere- 
in  mentioned,  and  if  he  had  not  felt  it  necessary  to  keep  tliat 
interest  as  secret  as  possible,  he  could  not  hâve  failed  to  close 
the  doors  of  the  btink  upon  Wilson,  and  to  bave  handed  his 
iiccount,  which  was  then  considerably  overdrawn,  and  ail  '>is 
running  paper,  tu  the  solicitor  of  the  bank  for  settlt-ment.  But 
however  important  the  letter  in  question  may  be  in  sorie  reis- 
pects,  I  do  not  think  its  bearing  upon  tlie  Lindsay  iraft  is 
such  as  the  Appellants  are  inclined  to  athdmte  to  it.  Wilson, 
(it  may  be  incidentally  remarked)  speaks  in  it  of  the  interest 
of  Défendant  in  the  steamer  Princexa  Royal  as  still  existing, 
iiltliouj^h  acco.ding  to  the  relea.se,  it  had  ïmen  put  an  end  to 
iiKjre  than  three  months  previously.  And  I  do  not  find  one 
Word  in  the  letter  in  (piestion  contirinatory  of  Wilson's  state- 
iiient  that  the  Lindsay  drafts  were  drawn  to  facilitate  the 
piiyments   for   the   PrincenH   Royal,  or  contirmatory  of  his 
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othor  stateiiKîiit  that  the  Défendant,  when  the  roleaae  was 
^iven,  ntuli'rtook,  if  tltc  loss  on  the  boats  turned  to  bo  he.avy, 
to  relieve  Wilson  in  sorne  way  froui  the  Lindsay  drafts.  I 
ha\(^  l<ji)ked  in  vain  throuj^li  tJie  record  for  any  other  évidence 
tendin^  to  conHrm  tlie  stateuiont  of  Wilson,  tluit  the  Lindsay 
(h'afts  wcre  discounted  to  facilitate  tlie  paynient  of  the  Priii- 
(•«'.,ss  Royal.  On  tho  contrary,  it  seenjs  to  nie  establishod  that 
the  paynients  on  account  of  tlie  PvuicenH  Roi/al  were  not  in 
any  way  connected  with  the  discountinji^  of  the  Lindsay 
drafts.  That  vesscl  was  paid  for  by  the  draft  of  £1,100  fur- 
nished  by  Défendant,  aViout  whicli  so  iiinch  bas  aiready  been 
said,  and  by  the  four  notiîs  of  JeH'ery,  Noad  &  Co.,  each  for 
£1,100.  And  Jeffery,  in  answer  to  the  ipiestion  :  "  whether 
"  thèse  (biFts  were  drawn  to  facilitât»-  the  pay  nient  of  the 
"  Prinrrss  Royal,  and  whether  the  (b'afts  were  or  could  bave 
"  been  iiiadt;  to  make  up  any  nioney  which  liad  been  with- 
"  drawn  froni  the  business  of  VVilson  to  pay  for  the  Princes» 
"  Roi/(d,"  answered  :  "  I  know  nothing  about  thèse  drafts.  1 
"  bave  aiready  stated  that  we  bave  paid  the  four  notes  which 
"  were  jjiven  for  tho  Princef^s  Royal.  I  never  to  iny  know- 
"  led^e  j^ot  any  of  the  proceeds  of  the  drafts."  As  to  this 
])art  of  PlaintiHs'  deniand,  I  shall  add  nierely  that,  aceord- 
m^  to  the  évidence,  the  discountin*;  of  the  Lindsay  drafts 
was  a  lef^itinuite  banking  transaction,  and  that  I  see  no 
reason  for  supposing  that  the  Défendant  would  bave  refus- 
ed  to  discount  theni,  even  if  the  Princess  Royal  bad  never 
been  built.  1  therefore  bav((  no  hésitation  in  rejecting  the 
ileniatul  of  PlaintiHs,  in  so  far  as  l'e^'ards  the  l^ind.say  drafts 
of  £2,500.  In  considering  the  chiiiu  of  Apjjellants  for  the 
other  .  aniounts  alle^ed  to  bave  been  advauced  to  Wilson, 
that  is  to  say,  *'')r  the  ainount  of  McDonald  and  Loi^an 
:h"afts  and  ch-  and  tlie  aniount  of  the  notes  of  Russell, 
Chalniers  and  iVj  lie,  aiid  in  fine,  the  aniount  of  Wilson's 
ovenh'awn  account,  it  is  pi-oper  to  bear  in  niind  that  the 
release  froin  Wilson  to  Kradsbavv  bears  date  in  Hepteinber, 
1854,  and  that  none  of  the  advances  now  under  considération 
were  niadt!  until  ;ib' .ut  nine  months  after  the  date  of  that 
release.  'l'here  is  no  rea.st)n  to  suppose  that  aftei-  the  release. 
Défendant  ai:;ain  l)ecanie  interested  in  steaniboat  property 
with  Wilson.  and  it  is  impossible  to  believe  that  lie  could 
bave  doue  so,  aftt-r  the  receipt  <if  the  notarial  letter  oi' 
.laiiua'y,  1855,  wliicb  was  deliv»  red  four  months  before  the 
dîite  of  the  tirst  of  the  advances  in  (piestion.  Tliere  is,  there- 
fore, notbinif  in  tbe  dates  of  tbosi-  advances  tending  to  shew 
that  tbey  W(HH'  made  tor  the  carrylnj;'  on  of  any  entei*|)rise  in 
wliicb  l)t'l'eiidant  liad  a  personal  interest  with  Wilson.  'i'iic 
ctmiplaint  ol  Plaintitfs.  it  is  also  to  be  borne  in  mind,  is  nul 
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that  the  Défendant  «liscounted  paper,  which  ho  ought  not  to 
liave  (liscounted,  in  constii^ueneo  of  the  want  of  crédit  and 
eoininercial  standing  of  the  parties  to  the;  paper.  Had  that 
Ix^en  tlie  coinphiint  it  would  hâve  boen  necessary  to  hâve 
allcîged  that  tlie  crédit  ami  stanrling  of  each  of  the  parties  to 
the  paper  was  not  sutticient  to  justify  D»>fendant  in  discount- 
iiijî  it,  which  has  not  heen  doue.  The  Appellants  had  bdon  h'd 
ti)  i>elieve  and  hâve  alleged  in  their  dechimtion  that:  "The 
'■  Défendant  intending  and  contriving  to  promoto  his  own 
"  private  benetit  and  advantage,  at  tlie  e.xpense  of  hia  enij)loy- 
"  QVA,  enibarked  into  connnercial  and  other  spéculations  atul 
"  adventures,  and  used  and  appliod  the  funds,  notes  and 
"  moneys  of  the  said  Plaintiff's,  then  in  his  charge  as  such 
"  manager,  in  and  about  such  t,^  ?ulations  and  adventure.s." 
Their  printed  faetuui  repeats  this  coniplaint,  tht-y  say  :  "  What 
tl)(!y  ondeavoured  to  iinpre.ss  upon  tiie  CoJU't  belovv  was,  that 
Défendant,  in  the  particular  instances  speciHed  in  their  décla- 
ration, had  abused  their  conridence,  liad  ernbarked  their 
uioneys  in  matters  in  which  he  had  d  personal  Inle.rcM,  and 
in  .so  doing  had  committed  acts  wholly  prohibitod  by  law  to 
ji  person  occupying  tlie  position  in  which  he  stooil  in  relation 
to  theni."  And  with  référence  particularly  to  Mackay's  notes, 
they  fiirther  niaintain  that,  under  the  circunist:j!ices  disclo.sed, 
tlio  Défendant  conld  not  legally  hâve  touched  the  best  paper 
in  the  world.  If  he  cho.s(î  to  do  so,  he  did  it  entirely  at  his 
own  risk  and  hecame  the  principal  debtor.  The  (piestion, 
therefore,  which  the  issue  présents,  respecting  the  advances 
to  Wilson,  is  not  as  to  whether  the  paper  discounted  for  hiin 
was  such  as  the  Défendant,  us  a  bauk  manager,  ought  to  hav»; 
iliseounted  ;  but,  simply  as  to  whether  that  paper  was  dis- 
counted for  the  purposes  or  on  account  of  any  spéculations  or 
iidventures  in  which  he  was  personally  interested  And  after 
giijng  over  the  whc'e  of  the  proof  with  nuich  care,  I  aui  of 
opinion,  that  the  allégations  of  Plaintiffs  in  this  respect  hâve 
Il  )t  been  established,  for  except  the  statement  of  Wil.son,  I 
•MM  Hnd  no  évidence  tending  to  eomiect  any  of  the  advances, 
ii;)W  iininediately  under  considération,  with  the  spéculation 
icspeeting  the  puj'chase  of  the  Prlarcss  Iii)i/(d,  in  which  De- 
t'i'inlaat  is  proved  to  hâve  been  interested,  or  with  the  sjjecu- 
latiou  respecting  the  purchase  of  tiie  Admir<d,  in  wliich,  it  is 
more  than  probable,  he  was  intertî.sted.  It  may  however  l>e 
siid  that,  although  it  does  uot  appeai-  the  moneys  .sought  to 
lie  reeovered  were  actually  advancîed  for  any  ailventure  in 
which  Défendant  was  personally  interesteil,  yet,  that  it  is 
«ertiin,  that  lu  ditl  acijuiri'  an  interest  with  Wilsort  in  the 
l'rinccss  Roi/al,  an<l  that  it  nuist  l'e  i»resnmed  froin  his 
silence,  wlien  he  received  the  letter  of  the  l.'Hh  Junuary,  IfSôô, 
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froin  Biffiu'll,  that  he  t'eit  hiiuself  in  tho  power  of  Wilson.aïul 
tliat  tln^  extraor<liiiary  facilities  afterwanls  affbrded  to  Wil- 
s(»ii,  inuHt  necessarily  be  attributed  to  the  undue  iiiHiu-ncc 
which  he  liad  acquired  over  Défendant.  This  view  of  the  case 
Htruck  me  forcibly  diiring  the  argument,  and,  even  now,  I  ain 
not  prepared  to  say  that  it  is  unt'oanded;  but,  upon  an 
exaniination  of  the  pleadings,  I  think,  that,  under  the  issue 
l>etween  the  parties,  it  is  not  necessary  for  us  to  express  any 
decided  opinion  in  rehititm  to  it.  And  if  it  were  necessary  for 
us  to  do  so,  it  would  aiso  be  necessary  for  us,  bearing  in  mind 
thaL  Défendant  does  not  appear  to  hâve  been  per.sonally 
interested  in  those  tran.sactions,  to  consider  whether  the 
bank,  by  its  lonjij  silence  and  by  its  nunierous  and  extensive 
dealings  with  Wilson,since  Bradshaw's  re.signation,  ought  not 
to  be  held  to  hâve  acijuiesced  in  them.  There  only  reinains 
one  further  item  to  be  noticed,  namely,  the  account  cbiimed 
as  a  balance  due  on  notes  discounted  for  McKay,  painkr, 
i?l615.  With  respect  to  tliis  daim,  I  think  it  sufficient  to  ol»- 
serve  that  the  notes  in  question  seem  to  hâve  been  discounted 
for  McKaj',  in  the  usual  coiu'se  of  trade,  and  that  I  cannot 
see  anything  irregular  or  improper  in  the  transaction.  More- 
over,  the  bank  luis  compounded  with  McKay  for  the  amount 
«lue  upon  the  notes,  and  therefore  carniot  now  look  to  th»^ 
Défendant,  who,  if  he  paid  the  notes,  would  hâve  a  i-ight  to 
exercise  his  recourse  against  McKay.  Having  i  ow  explained 
my  views  as  to  each  of  the  claims  advanced  Viy  Plaintitfs, 
I  nuiy  state,  with  référence  to  the  whole  case  what  I  hâve 
.sai<l  in  effect  with  respect  to  particular  items,  namely,  that  T 
see  no  reason  for  believing  that  Defen<lant  in  entering  into 
the  transactions  in  question  had  any  intention  to  wrong  his 
principals,  but  1  cannot  (ccmsistently  with  my  duty)  make 
that  statement  without  adding  that,  whatever  may  hâve  been 
the  Defendant's  intentions,  he  acted  improperly  and  illegally 
in  acquiring  aecretly  an  interest  in  an  enterprise  carried  on 
in  the  name  of  one  of  the  customers  of  the  bank  with  the  aid 
of  money  furnished  by  the  Défendant  as  bank  manager  :  for 
by  so  doing,  Défendant  in  effect  lent  part  of  the  bank  money 
to  himself.  That  Djfendant  should  hive  committed  such  an 
error  is  greatly  to  bt^  regrjttoil,  for  it  is  established,  beyond 
the  po^sibility  of  doiht,  th  it  Bridshaw,  vvas  a  man  of  remark- 
able  ability  and  Hnancia'  skill,  and  tli.it  he  discharged  his 
duties  tow.irds  the  bank,  not  only  with  untiring  zeal  and 
iudustry,  but  with  grj.it  succ.;ss.  As  to  the  costs,  I  wouM 
allow  Plaintift's  their  co<ts  in  the  C.)urt  belovv  excepting  the 
costs  of  «u^tt'V^  respecting  which  I  would  order  the  parties 
to  pay  their  own  costs  respectively.  And  I  would  also  ordei- 
the  parties  to  pay  their  own  costs  respectively  in  this  Court  : 
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for  if  Appellants  succeed  as  to  a  part  of  their  daim,  tln-y  fail 
for  a  n»uch  preater  part. 

Avi.wiN,  Justice,  difsunts:  Thinks  bank  should  havo  ju<l|j- 
niL'ut  for  full  auiount  demanded. 

"  Tlje  Court,  seein^  that  Bra<J.sliaw  acted  as  casliior  and 
manager  of  the  Bank  of  Upper  Canada  froni  the  year 
IMôl  until  the  year  1858,  and  that  it  was  the  duty 
of  Hradshaw,  considering  the  important  and  conKdential 
character  of  lus  duties  as  bank  manager,  so  to  reguhite 
his  actions  and  conduct  that  his  private  interest  as  an 
individual  and  his  duty  as  bank  manager  sliould  not  be 
in  conHiet,  and  more  particuhirly  that  it  was  the  duty  of 
Hradshaw  not  to  lend  or  advance  the  funds  of  his  principals 
to  himself,  or  to  any  company  or  association  of  which  he  w»us 
iiR'uiber,  or  in  which  he  was  personaliy  interested.  Seeing 
tliat  Bradshaw  during  the  year  1853,  and  while  he  was  manager 
of  tlie  branch  of  the  Bank  of  Uj  per  Canada,  at  Québec,  ac- 
duired  10,273  sliares  in  the  Québec  and  Lake  Superior  Mining 
and  afterwards  becanie  one  of  tlie  directors  of  that 
Seeing  that  Défendant,  as  manager  of  the  bank, 
he  so  became  a  shareholder  in  and  one  of  the  directors 


('oinpany 
oompany 


after 

of  the  said  company,  made  considérable  advances  from  the 
iiioneys  belonging  to  Phiintiffs,  in  his  care,  to  the  said  Mining 
company,  upon  which  advances  there  was  due,  at  the  time  of 
the  institution  of  this  action,  and  there  is  still  due,  8!2276.72, 
Seeing  that  when  the  said  advances  were  so  made  by  Défen- 
dant, as  such  manager,  to  the  said  Mining  Company,  their 
attairs,  to  the  knowledge  of  Défendant,  were  not  in  a  prospér- 
ons state  ;  that  after  the  advances  were  so  made.  Défendant 
did  not  use  due  diligence  to  cause  the  same  to  be  repaid  to 
l'Iaintiffs  ;  and  that  while  the  said  balance  was  due  by  the 
said  Mining  Co'  .pany  to  the  bank,  he,  individually,  was  in- 
(lebted  to  the  said  Mining  Company  to  the  extent  of  £(508  8, 
for  instalments  due  upon  shares  held  by  him  in  the  said  Min- 
ing Company,  and  that  Défendant,  individually,  received  from 
the  said  Mining  Company  indulgence  for  several  years  with 
respect  to  the  paynient  of  the  said  sum  while  he,  as  bank 
manager,  gave  the  Mining  Company  indulgence  with  respect 
to  the  payment  t)f  the  said  balance  of  £569  3  7,  so  due  by  the 
Mining  Company  to  the  bank.  And  considering  that  Defen- 
•  liint,  as  bank  manager,  could  not  legally  lend  the  mont;y  of 
the  bank,  intrusted  to  his  care,  to  the  Mining  Company,  in 
which  he  was  .so  a  stockholder  to  a  large  extent,  and  interest- 
ed as  aforesaid,  as  he  thereby  created  in  himself  an  interest 
i'î  conflict  with  his  duty,  which  is  contrary  to  the  policy  of 
the  law.  And  considering  that  the  pretension  on  the  part  of 
Défendant  that  PlaintiHs,  by  rcason  of  their  not  having  ob- 


27Ô 


UA1M»011TS  JUDICIAIRES   UEVISÉS 


j<'Ctrd  to  tho  nmkintî  ^'f  ^^^^-  '^'i'"^  lulvaiicos  whcn  nmdo  known 
to  tlieui,  iimsfc  b(î  dei'iiUMl  to  havo  ucquii'sced  iii  atxl  sanctionod 
tho  nuikiiig  of  tho  said  advances,  pannot  ''i'  inaintained,  ina»- 
iiiuch  as  tli((  board  of  dircctors  nf  tlie  lianiv  do  not  appoar  to 
liavc  known,  until  a  sliort  time  bcforc  tho  instittition  of  tlio 
pivi-t'iit  action,  that  Défendant,  who,  as  bank  n'Janager,  ina<le 
th(>  advances,  was  himself  a  holder  of  stock,  to  a  larj^e  extent, 
in  the  Mining  Company  Ut  which  tho  advances  woro  so  inado, 
and  himself  imh'bted  to  the  Minin;;  Company  as  aforesnid. 
And  considorinf(  that  by  reason  of  tho  promises,  Plaintiffs 
havo  a  right  to  hoM  Défendant  porsonally  liable  to  them  for 
thi!  bahince  so  romaining  duo  npon  the  sai<l  advances,  and 
thoreforo  that,  in  the  judjimcnt  of  tl>o  Court  below,  dismissing 
tho  domand  of  Plaintiffs  for  the  said  sum  of  £5()9  3  7,  thero  is 
error,  doth,  in  consoiiuoncc,  reverse  the  judginont,  rendored 
by  the  Suporioi-  ( 'ourt  at  Québec,  on  tho  fifth  day  of  Sep- 
tenibor,  1(S(I4.  And  proceeding  to  ronder  tho  judgment,  which 
tlu,'  said  Court  bolow  ought  to  havo  rondcred  as  regards  tlie 
said  balance  doth  condemn  Défendants  rcpreruivf  l'instance, 
to  wit  :  Myrrha-Turner  Lewis,  in  hcr  capacity  of  tutrix  of 
Julia-Aliee  Bradshaw,  Florence- M argaret  liradshaw  and  Rt)- 
bert-Connor  Bradshaw,  threc  of  tho  nnnor  children  issue  of 
her  nuirriago  with  tho  lato  James-Foster  Bradshaw,  and 
James-Lewis  Bradshaw,  Mary-Sophia  Bradshaw,  Emma-Ca- 
therine Bradshaw,  threc  of  the  children  and  représentatives 
of  tho  lato  Jamos-Fostor  Bradshaw,  and  Myrrha-Harriot 
Bradshaw,  one  of  tho  children  and  représentât  ve  of  the  lato 
Jamea-Fostor  Bradshaw,  and  Francis- William-Oowen  Austin, 
her  husband,  as  reprosenting  the  late  Jamos-Fostor  Bradshaw, 
to  pay  to  Plaintiffs,  the  said  sum  of  £569  3  7  with  interest 
from  tlie  fourteenth  day  of  February,  1859,  until  paid,  and 
it  is  ordered  and  adjugod,  that  the  said  sum  of  £569  3  7  with 
interest  from  tho  14th  February,  1859,  shall  Vie  paid  by  Dé- 
fendants 2>rt?'  reprise  iVlvsiavcc,  in  the  following  proportion, 
that  is  to  say  :  The  court  doth  etmdomn  Myrrha-Turnor 
Lewis,  in  her  capacity  as  tutrix  to  Julia-Alice  Bradshaw, 
Florence- Margarct  Bradshaw  and  Robort-Connor  Bradshaw, 
to  pay  threc  sevonths  of  tho  said  sum  with  interest  as  afore- 
said  ;  and  doth  condemn  James- Lewis  Bradshaw,  Maiy-So- 
phia  Bi-adshaw  and  Emma-Catherine  Bradshaw,  as  threc  of 
the  hoirs  and  représentatives  of  the  late  Jamos-Fostor  Brad- 
shaw, each  to  pay  one  sovinith  of  the  said  sum,  and  intei'ost 
as  aforesaid,  to  Plaintiffs,  and  doth  con<lemn  Myrrha-Harriot 
Bradshaw,  one  of  the  hoirs  of  tho  late  James-Foster  Bradshaw 
and  Francis-William-Cowen  Austin,  her  husband,  jointly 
to  pay  another  one  seventh  of  the  said  sum  with  in- 
terest as    aforesaid  ;   and    doth    condemn    Défendants    par 
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rriirise  d' instance, yy'uMy  to  j);iy  to  Plaiiitins  tlieir  costs  of 
suit  in  the  Court  I»elovv,  cxccpt  the  coat.s  of  (ntpu'tc  ;  ami  nu 
to  i\u\  costs  of  entjnefc,  it  is  ordcrcd  that  the  parties  sluill 
pay  their  own  costs  resnt'(-tiv«>ly.  And  proccodin^  to  adjndi- 
oato  upon  tlio  claim  of  rlaintiHs,  for  i\w  aniount  due  l»y  tlio 
Canada  (îrand    Trunk   Telejjraph   Association,   to   wit  :  Tlio 
s\nn  of  ij^l^Ofi.îW.    Considerin^  tliat  fron»  tlie   wliole  of  tlie 
rsidonce  adduced   it  uiay  rcasonalijy   \tv   pn-sunied  that  tlic 
object     whicli    induced     D.îfendant    to    accjiiire     tho    sniall 
ininiher  of  sliaros,   which   ho  did  acquire   in   tho  company, 
was  to  securt!  for  tho  liank  tho  aocount  of  tho  company,  and 
iiot  the  expectation  of  any  profit  that  could   rosult  to  hini 
IVom  thesmall  intorcst  which  ho  so  ac(|uirod  in  tho  company, 
(loth  in  conso(|Uonco  dismiss  tho  «lomaitd  of  l'IaintiH's,  for  tho 
said  sum.  And  as  regards  tho  claim  of   PlaintiH's,  ugainst   Do- 
fondant,  on  accountof  advancos  hy  him  mado  from  tlio  monoys 
dl"  tho  bank  toJohn  Wilson.  Sooing  that  according  to  tho  issue 
raisod   tho  (luestion   to  ho  deterniined,  in  relation  to  tho  last 
niontionod  moneys,  is  this,  woro  the  advancos  to  Wilson  nnido 
itn  account  or  for  the  purposo  of  spéculation  or  advancos  in 
which  IJefendant  was  poi-sonally  inttrostod.    And  considoring 
that.  although  it  is  clearly  established  that  Défendant,  in  tho 
yoar  1854,  and  while  ho  was  so  in  tho  employ  of  l'IaintiflTs  as 
managor  of  tho  brandi  of  their  bank   at  Québec,  was  jointly 
intorostod  with  Wilson,  in  the  purchaso  of  tho  steamer  Prin- 
rcss  liojjdl,  and  although  it   is  also  clearly  established   that 
Défendant  improporly  and  illegally  advancod  at  loast  £1100, 
lii.'longing  to  tho  bank  to  Wilson,  to  assist  in  paying  for   tho 
sU'iunev  Princess  7io//a/,  in  which  Défendant  was  jointly  in- 
torostod with  Wilson,  yot  that  Dofenilant  cannot,  undor  the 
issue   raised,  be  hold  liable  for  any  of  the  ailvancos  so  mado 
liy   Défendant  to  Wilson,  bocause  the  sum  of  £1100,  which 
was  so  advanceil  to  assist  in  paying  for  tho  steamer  Prince-ss 
lioi/al,  lias  been  subso(|Uently  repaie!  to  the  bank,  and  is  not 
nno  of  the  sums  claimed  ;  and  bocause  the  other  sums  claimod, 
us  having  been  advancod  to  Wilson,  do  not  appear  to  bave 
lioon  so  advancod  on  account  of  any  spéculation  or  adventuru 
il»  which  Défendant  was  personally  intorostod  ;  <loth,  in  con- 
sc(|nence,  dismiss  the  demand  of  PlaintiHs  ngainst   Défendant 
for  tho  sums  of  money   bolonging  to   PlaintiHs  advanceil   by 
Défendant  to  Wilson.  And  as  regards  tho  sum  of  S  Kilo  claim- 
t'il  by  Plaintitts  on  tho  balance  duo  on  notes  disc«)untod  by 
Défendant  for  William   MacKay.  Considoring  that  the   Ia.st 
laentioned  notes  appear  to  hâve  beon  di.scounted  in  the  usual 
Course  of  Inisiness,  and  that  it  docs  not  appear  that  tho  last 
inentioned  notes  were  discounted  on  account  or  for  the  pur- 
poses  of  any  specuhition  or  adventure  in  which  Défendant 
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was  pcrsonally  interested  :  The  Court  doth  disiniss  tho  action 
of  Plaintiffs  in  ho  far  as  regards  tlie  said  sum.  And  the  Court, 
considering  that  Plaintiffs  hâve  failed  to  prove  the  inaterial 
allégations  of  their  déclaration,  cxcepting  to  the  extent  here- 
intofore  inentioned,  doth  dismiss  the  «leniand  of  Plaintiffs  for 
ail  the  sums  deinanded  by  them,  cxcepting  tho  said  sum  of 
£5()9  3  7,  with  interest  and  costs  as  aforesaid,  which  Défen- 
dants reprenant  L'instance  are  hereinljefore  condemned  to 
pay  to  Plaintiffs.  And  the  Court  doth  déclare  the  attachnient 
and  seizures  made,  under  the  writ  of  saisie-arrét  and  writ  of 
saisie-arrêt  siinple,  thcreiîi  issued,  good  and  valid  to  the 
extent  of  the  judgnient  in  debt,  interest  and  costs  hereby  ren- 
dered  against  Défendants  en  reprise  d'instance.  Dissentientf 
the  Honorable  Mr.  Justice  Aylwin,from  so  inuch  of  the  judg- 
nient as  dismisses  the  Jeuiand  respecting  the  claim  as  to  John 
Wilson,  as  to  the  Canada  Giand  Trunk  Telegra})h  Company, 
and  as  to  WilHam  MaeVvy. 

The  présent  appea]  w  is  brought  by  the  Appellants  to 
reverse  the  judgment  ot  the  f -ourt  of  Queen's  Bench. 

The  appeal  was  argued  at  great  length  by  Mr.  C.  G.  Hoi;r, 
Q.  C,  of  the  Lower  Canaf^i.  B;ir,  and  Mr.  Watkin  Willia.ms, 
on  behalf  of  the  Appel;.i»its,  and  Sir  R.  Palmer,  Q.  C,  and 
Mr.  Henrv  m.  Bompas,  for  il\e  Respondents. 

The  case  depended  for  the  most  part  and  was  ultimatel}' 
decided  upon  the  effect  f)f  the  évidence  taken  in  the  cause. 
This,  as  before  stated,  was  extensive  and  voluniinous;  the 
points  important  to  the  décision  of  the  case  are,  however,  so 
fully  stated  by  thei'-  I^ordships  in  their  judgment,  that  it  bas 
not  been  thought  requisite  to  set  them  o\it  more  in  détail 
than  has  already  been  donc.  The  contention  of  the  Appellants 
was  that  the  sum  awarded  as  advanced  by  Bradshaw  to  the 
Lake  Superior  Mining  Company  was  in  the  nature  of  damages, 
and  ought  to  hâve  included  interest,  in  addition  to  the  sum 
awarded  ;  that  the  judgment  Vjoth  of  the  Superior  Court  and 
the  Court  of  Queen's  Bench  was  erroneous  in  law.  That  there 
was  a  elear  breach  of  duty  made  out  against  Bradshaw  in 
respect  of  each  and  eveiy  one  of  the  charges  made  against 
him  ;  and  that  the  inferences  drawn  by  the  Courts  below 
were  manifestly  contrary  to  the  weight  of  évidence.  They 
cited  and  relied  on  The  Aberdeen  Raiîway  Company  vs. 
Blakie  (1)  ;  ^.f  parte  Lacey  (2);  Ex  parte  Bennett  (3);  Ex 
jHirte  James  (4);  Story's  Co-nms.  on  Equity,  p.  304-311; 
Story  o?^  Aqencij,  Cli.  vu,  p.  240  ;  Cii-'d  Gode  of  Lower  Canada, 
Tit.  "  Mandat,"  Ch.  il,  Arts.  1709-1714  ;   Domenget,  du  Mav- 


(1)   I   Macq.  Se.  Ap.,4Kl. 
(3)  10  Vus.,  394. 


(2)  (î  Ves.,  (i'2(i-28. 
(4)  H  Ves.,  344. 
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(lat  de  la  Gommiftsio7}  et  la  Quention  d'Araires,  vol.  i,  pp.  197, 
24.S,  268-278.  The  Respondent's  Counsel,  on  the  other  hand, 
relying  on  tlie  effect  oi"  the  évidence  and  the  judgment  ol' 
Iioth  Courts  below,  insi.sted  fchat  it  was  amply  proved  that  the 
monej'^s  alleged  to  hâve  been  misappropriated  by  Bradshaw, 
were  clearly  advanced  by  hini  in  the  ordinary  courae  of  busi- 
ness, and  within  the  scope  of  his  authority  as  manager  of  the 
Appellants'  bank  ;  that  the  Appellants  ratitted  the  acts  of  which 
they  were  coniplaining  and  that  they  failed  to  show  thatthey 
had  sustained  any  damage.  They  examined  and  commented  on 
the  authorities  eited  by  the  Appellants,  which  they  cont^nded 
did  not  establish  the  position  contented  for. 

Lord  Cairns  :  Their  Lordships,  having  heard  the  able  and 
elaborate  argument  addressed  to  theni  at  the  Bar  in  this  ap- 
peal,  and  having  had  the  opportunity  of  examining  the  care- 
ful  judgments  which   bave  been  delivered  by  the  Superior 
Court  and  the  Court  of  Queen's  Bench  of  Lower  Canada,  are 
prepared  to  state  the  reasons  upon  which  they  will   humVjly 
report  their  opinion  to  Her  Maje-sty.  On  the  first  question 
raised  on  behalf  of  the  Appellants  their  Lordships  hâve  not 
heard  the   Respondent's  Counsel.  This  question  relates  to  the 
claim  arising  out  of  the   moneys  of  the  bank  advanced  by 
Bradshaw  to  the  Québec  and  Lake  Superior  Mining  Company. 
The  (/ourt  of  Queen's  Bench  of  Lower  Canada  hâve  awarded 
to  the   Appellants  a  spécifie  suni   in  r  spect  of  that  claim, 
nainely,  a  sum  equal  to  the  balance  due  to  the  Bank  from  the 
Mining  Company  on  the   banking  account  of  the  latter,  but 
the  Appellants  contend  that  in  addition  to  the  sum  awarded 
to  then»,  a  sum  in  respect  of  interest  from  the  time  when  the 
account  of  the  Lake  Superior  Mining  Company  was  closed 
up  to  the  time  of  the  action  brought,  should  also  be  awarded. 
Now  this  spécifie  claim  for  interest  was  not  made  distinctly 
in  the  Court  below,  nor  is  it  made  at  ail  upon  the  case  of  the 
Appellants  before  their  Lf)rdshi[)S.  Their  Lordships,  notwith- 
standing,  bave  considered   the  argument  in  support  of   the 
claim  and  they  are  of  opinion  that  the  claim  is  founded  upon 
a  l'iillaey.  It  may  well  be  that  in  an  action  founded  upon  cou- 
tract  in  respect  of  the  dealings  hetween  the  bank  and  its  cus- 
tonier,  The  Ljike  Superior  Mining  Company,  there  would  hâve 
lit'cii  a  claim  by  virtue  of  contract  upon  one  side  or  the  oth(  r 
For  interest.  But  the  prcsent  claim  is  not  founded  on  contract: 
it  is  a  claim  by  the  bank  against  its  own  agent  for  damages 
in  respect  of  a  loss  said  to  hâve  accrued  through   his  conduct. 
Tlit'ir  Lordships  might  hâve  entertained  some  doubts,  if  the 
iiuostion  had  been  brought  before  them,  whether  the  bank 
was  entitled   to  the  sum    which  actually   was  awarded.  the 
'liilanct',  narnely,  of  the  account  of  the  Lake  Superior  Mining 
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Company,  and  wliother  tlie  proper  nieasurc  of  damages  might 
not   rather   liave    been   the  sum  of  £500  advanced  by  tho 
manager  to  the  Lake  Superior  Mining  Company,  in  which  he 
was  a  slmreholder   and  a  director,  minus  any  rcpaj'ment  on 
account  of  that  sum  to  the  bank.  That  question,  howevcr,  is 
not  beforc  their  Lordships,  and  upon   the  question  which  is 
beforo  them,  their  Lordships  are  not  prepared  to  départ  from 
or  to  increase  the  amount  of  damages  awarded  by  the  Court 
V)elo\v.  It  would  in  any  case  require  clear  proof  that  the  Court 
bclow  had  proceeded  upon  a  principle  entirely  erroneous,  to 
induce  their  Lordships  upon  a  question  of  damages,  to  alter 
the  amount  awarded.  Their  Lordships  are  not  prepared  to  say 
that  the  Court  below  ought  to  hâve  gone  beyond  tlie  sum 
which  tliey  hâve  awarded  hère  in  i  aspect  to  the  damages 
which  are  claimed.   The  next  point  ai-gued  was  tlie   claim 
arising  upon  the  account  of  the  Canada  Grand  Trunk  Tele- 
gi'aph  Company.  The  nature  of  that  claim  is  this  :  It  appears 
that  Bradsliaw,  the  manager  of  the  Appellant's  bank,  was  a 
sharehokler  to  the  amount  of  £100  in  an  incorporated  Com- 
pany called  the  Grand  Trunk  Telegraph  Company.  He  was 
also  one  of  the  directors  of  that  compauy.  It  is  stated  in  the 
évidence  that  i.^  was  not  a  managing  director,  and  took  little 
or  no  part  in  the  management  of  the  coiupany.  The  head 
office  of  the  Tek^graph   Company  was  at  Toronto.  Several  of 
the  sharehol(k'rs  lived  in  and  about  Queliec.  Calls  were  pay- 
able upon  the  shares  of  the  company,  and  the  brandi  of  the 
bank  of  the  Appellants  at  Québec  was  made  the  agent  for  tlie 
purpose   of  collecting  tbose  calls.  Schedules  of  the  calls  were 
sent  <lown,  and  printed  receipts,  alrendy  signed,  to  be  handed 
to  the  shareholders  as  they   paid   their  calls.  Payments   were 
made  running  over  a  great  number  of  months,  in  respect  of 
the  tirst,  and  second  and  third  calls,  and,  fro:n  time  to  time, 
drafts  or  chèques   were  drawn   by   the  Telegraph  Company 
upon   the  bank  at  Québec  in  respect  of  the  moneys  received 
by  the  bank.  While  the  calls  were  Ihus  coming  in,  and   while 
the  habit  of  business  was  as  describel,  a  draft  or  chèque  was 
di'awn  by  the  Telegraph   Company  for  £500,  and  that  draft 
was  pai<l  and  the  payment  of  that  draft  caused  the  account 
to  be,  for  the  time  being,  ovcrdrawn.  If  the  calls  had  continued 
to  be  paid  as  they  had  been,  in  course  of  payment  the  amount 
by  which  the  account  was  overdrawn  would  hâve  been  licjui- 
dated  ;  but  owing  to  some  suspension   in  the  works  of  tlie 
Telegraph  Company,  the  shareholders  declined  to  continue  to 
pay  their  calls,  and  tlip  account  remained  overdrawn.  It  is 
.stated  that  the  Hhîircholders,  oi-  most  of  them,  are  solvent  ami 
that  their  calls  might  still  be  recovered.  Now,  it  is  alleged, 
that  bv  rcason  of  the  interest  of  Bradshaw  as  a  sharehokler 
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aticl  (lirector  of  tlie  coinpany,  it  was  beyorid  his  power  and 
authority  to  hâve  allowod  the  account  to  become  overdrawn 
\>y  payment  of  this  note  for  £500.  It  is  said  either  that  he 
sliouhî  hâve  given  no  accommodation  to  the  company,  or,  at 
iiU  events,  that  before  dviing  so  he  should  hâve  told  the  bank 
tliat  he  was  interosteil  in  the  company,  a  fact  wliich  it  is 
alloged  the  bank  did  not  kuow.  And  it  is  contended  that  he 
should  be  made  Hable  for  the  deficiency  upon  this  account. 
Their  Lordships  are  desirous  in  no  way  to  qualify  or  to 
abridge  the  doctrine  of  law  prevailing  in  almost  ail  Systems 
of  jurisprudence,  that  any  one  standing  in  the  position  of  an 
ai,'t'nt  cannot  be  allowed  to  put  his  duty  in  conHict  with  his 
iiiterests.  and  they  are  certainly  not  prepared  to  rest  the  ap- 
I)lication  of  the  doctrine  on  the  amount  of  the  interest,  advei-se 
to  that  of  his  employer,  which  the  agent  may  be  supposed 
to  bave.  But  it  is  to  be  observed  that  in  the  présent  case  the 
dealings  between  the  bank  and  their  customer  were  dcalings 
in  which  the  customer  was  not  Bradshaw,  but  an  incorporated 
company,  Bradsliaw  being  a  shareholder  in  that  company, 
distinct  in  point  of  law  from  the  company  itself.  It  is  also  to 
be  olwerved  that  Bradshaw  had  been  appointed  to  manage 
the  l)usiness  of  the  bank  in  the  midst  of  a  communit^-  con- 
sisting  of  individuals  and  of  incorporated  trading  companies 
siinilar  to  the  Telegraph  Company,  in  which  com2)anies  Brad- 
shaw might  or  might  not  hold  shares.  Now,  their  Lordshiyts 
eiitertain  no  doubt,  that  if  any  case  of  bad  faith  or  fraud  were 
sliown  to  occur  in  dealings  between  the  manager  and  corpo- 
rations in  which  he  was  a  shareholder,  d*ealing.s  of  that  kind 
could  not  be  suppoi'ted.  But  their  Lordsliips  think  that  the 
just  conclusion  to  be  drawn  from  the  facts,  and  from  the 
cotu'se  of  business  in  the  présent  case,  is,  that  it  was  within 
the  power  of  Bratlshaw,  as  manager  of  this  bank,  to  deal  in 
the  ordinary  and  proper  course  of  banking  business,  not 
iiierely  with  the  individuals,  but  also  with  tlie  trading  corpo- 
nitions  of  the  place  in  which  he  was  placed  as  manager,  and 
to  deal  in  tliat  way  with  the  trading  corporations,  even  al- 
tliough  he  himself  might  hold  shares  in  any  one  of  them.  And 
it'  that  be  the  true  view  of  the  position  and  authority  of  Brad- 
shaw, it  cannot,  their  Lordships  think,  be  denied  that  the  ad- 
vance  made  to  the  Telegraph  Company  upon  the  account  that 
1  hâve  described,  was  entirely  a  legitimate  act  in  the  course 
of  the  ordinary  business  of  the  bank.  Their  Lordships,  there- 
fore,  preserving  entirely  intact  the  gênerai  nile  as  to  the  con- 
(luct  and  duty  of  agents,  are  not  prepared  to  hold  that  Brad- 
sliaw exceeded  his  power  or  authority  in  dealing  with  the 
Telegraph  Company  in  the  way  that  bas  been  described.  The 
lUixt  and  largest  (juestion  in  the  case  is  with  référence  to  the 
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dealings  in  the  account  of  Mr.  Wilson.  Tlie  tirst  oî  those 
dcalings  in  respect  of  wliich  the  judguient  of  i\\o  Court  l)elow 
has  been  impugned,  is  as  to  the  drafts  which  hâve  heen  called 
in  com'se  of  the  argument,  the  "  Lindsay  drafts."  'J'iiose  drafts 
were  two  in  nuniber  ;  they  were  drafts  drawn  by  Wilson  up- 
on  his  agent,  Lindsay  ;  Wilson  trading  at  Québec,  bis  agent, 
Liridsay,  at  Montréal  ;  and  were  drafts  in  respect  of  real  ti'ans- 
actions,  for  Lindsay  was  receiving,  froin  tinie  to  time,  inoneys 
of  Wilson  which  it  was  the  object  of  Wilson  to  bave  the  be- 
nefit  of  at  Québec  ;  they  were  discounted  by  Bradshaw,  as  the 
manager  of  the  bank,  and  discounted  for  Wilson.  At  the  tinie 
of  the  discount  of  thèse  drafts  the  évidence  shows  that  Wilson 
enjoyed  unblemished  and  undiminished  crédit  in  the  mer- 
cantile community  of  Québec,  and  that  he  was  a  person  who 
had  been,  and  who  continued  to  be,  in  a  very  extensive  busi- 
ness. Now,  it  was  stated  on  behalf  of  the  Appellants,  very 
fairly,  in  their  argument,  that  so  far  as  vicissitudes  of  trade 
were  concerned,  and  so  far  even  as  any  error  of  judgment 
might  be  imputed  to  BradsViaw,  they  did  not  désire  upon 
tho.se  grounds  to  challenge  his  acts  and  conduct.  But  it  was 
said  that  thèse  drafts  upon  Lindsay  wei'e  drafts  which  in 
sonie  way  had  been  used  or  had  been  intended  to  facilitate  the 
purchase  of  a  ship  called  the  "  Princess  Royal  ;  "  that  in  that 
ship  Wilson  and  Bradshaw,  the  Respondent,  were  jointly  in- 
terested  ;  and  that,  therefore,  in  discounting  thèse  draft-. 
Bradshaw,  the  Respondent,  was  virtually  providing,  by  meaiis 
of  the  funds  of  his  employers,  facilities  for  his  own  spécula- 
tion in  conjunction  with  Wilson.  This  must  dépend  upon  the 
évidence  in  the  case,  and  their  Lordships  can  find  no  évidence 
whatever  in  any  way  Connecting  thèse  drafts  with  the  "  Prin- 
cess Royal,"  her  purchase,  or  her  employment,  except  the 
statement  occurring  in  the  évidence  of  Wilson  himself,  whero 
he  says,  with  regard  to  thèse  two  drafts  on  Lindsay,  that 
they  hâve  been  drawn  to  facilitate  the  payment  of  the  "  Prin- 
cess Roval,"  and  of  another  boat  to  which  he  refers.  There  i^ 
not  in  the  facts,  which  are  otherwise  proved,  as  to  the  pay- 
ments  for  the  "Princess  Royal,"  anything  which  supports,  and 
there  is  rauch  which  isat  variance  with  this  statement  of  Wil- 
son ;  and  their  Lordships,  with  regard  to  the  testimony  of  Wil- 
son, are  obliged  toassent  to  the  view  taken  by  both  Ijranches  of 
Court  in  the  Colony,  that  upon  any  (juestion  in  this  case  do- 
pending  upon  the  unsupported  testimony  of  Wilson,  that  tes 
timony  cannot  be  relied  upon.  Their  Lordships  also  are  obliged 
to  observe  that  it  having  been  in  the  power  of  the  Appellants 
to  examine  Bradshaw  while  he  was  yet  alive,  and  Bradshaw 
liaving  been,  as  was  stated  to  us,  called  upon  a  subpœna,  but 
not  examined,  their  Lordships  would  be  slow  upon  any  charge 
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aj^ainst  the  conduct  of  Bradshaw's  dependin^  upon  the  un- 
siipported  testimony  ot"  one  witness,  to  hold  that  charge  proved 
in  a  case  wherc  no  opportunity  had  been  gjiven  to  Bradshaw, 
the  Respoiident.  to  explain  or  to  deny  the  charge.  Their  Lord- 
ships,  theret'ore,  the  évidence  failing  entively  to  connect  the 
drafts  of  Lindway  with  any  dealings  in  which  Bmdsimvv  was 
personally    interested,  are  of  opinion,  that  the  discount  of 
tliose  drafts  was  inerely  an  ordinary  bankin^  transaction  in 
fclie  course  of  the  business  of  which  Bradshaw  was  manager, 
an<l  that  no  claini  can  be  inade  against  hini  in  respect  of  that 
discount.  The  next  point  urged  on  behalf  of  the   Appellants 
was  a  chiini  in  respect  of  a  (h'aft  for  £1,100,  tlie  draft  which 
l)as  l)een  teruied  in  the  ai'giunent  the  "  Wenham  draft,"  tlie 
proceeds  of  which  upon  discount  were  carried  to  the  account 
of  Wilson,  aiul  we  e  applied  by  Wilson  in  part  paynient  of  the 
pi-ice  of  the  "  Princess   Royal,"  in   which,  as  has  been  already 
stated,  Wilson  and  Bradshaw  iiad  souie  joint  interest.  Now,  if 
it  were  shown  that  Bradshaw  was  aware  of  the  purpose  for 
which  this  draft  was  drawn  and   discounted,  and   if,  further, 
!iny  loss  had  accrued  to  the  bank  in  respect  of  the  discount 
of  this  draft,  their  Lordships  can  se"!  that  a  daim  might  hâve 
been  inade  against  Bradshaw  in  respect  of  that  loss.  But  their 
Lordships  tind  that  on  the  one  hand  no  évidence  has  been 
given  that  Brad-^haw  was  aware  of  the  purpose  for  which  this 
draft  was  to  be  applied,  and  on  the  other  hand  (and  this  alone 
would  be  sufficient  for  the  opinion  which   their  Lordships 
liave  formed)  the  sum  credited  to  Wilson  on  account  in  respect 
of  this  draft  was  alinost  immediately,  or  very   shortly   after- 
wards,  paid  and  satisfied  by  the  ordinary  a|>[>ropriation  of  the 
payments  in  upon  the  other  side  of  the  account  of  Wilson  and 
the  bank.  No  loss,  therefore,  can  be  said  to  hâve  accrued  to 
the  bank  in  respect  of  this  sum.  The  next  item  referred  to  by 
the  Appellants  is  the  McDonald  and  Logan  notes  and  chèt^ue 
of  the  23rd  of  July,  the  l.st  of  August,  and  the  9th  of  June, 
1855,   respectively.    Hère   again,  so  far  as  thèse  notes  and 
chèijue  were  discounted   and   cashed   upon   the  faith  of  the 
names  upon  them,  their  Lordships  are  of  opinion   that  the 
transaction  was  one  of  an  ordinary   and  proper  charactei*  ; 
WiLson  being,  as  has  been  already   stated,  in   large   business 
and  full  crédit;  McDonald  and  Logan  being  also  in  crédit  and 
business  at  that  time.  And  the  observations  which  hâve  been 
inade   with  référence    !0  the  "  Lindsay  drafts  "  apply  aist)  t(» 
tlie  paper  of  McDonald  and   Logan.  If  it  were  shown   that 
there  was  any  connection   between  the  discount  of  this  paper 
iind  any  transaction  in  which   Br.idshaw  was  personally  in- 
terested, and  loss  had  accrued,  a  claim  might  hâve  been  made 
figainst  Bradshaw  ;  but  no  évidence  has  been  adduced   which 
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aatisHea  thoir  LordshipH,  or  mises  in  thoir  Ijordsbips'  niiiKls 
any  suspicion,  tliiit  tho  discount  of  tliis  papcr  was  coniiccttul 
witli  any  such  transaction.  The  nrfjfument,  in  point  of  tact,  as 
to  thèse  items  at  last  re.served  itseli'  into  this,  that  there  must 
be  a  presuniption  that  Bradsliaw,  the  manager  of  the  hank, 
was  in  some  mannei-  in  the  power  of  Wilson,  frorn  the  cir- 
cwmstance  that  a  notarial  letter  addressed  to  hini  bv  Wilson, 
subse(juent  to  the  date  of  thèse  drafts,  insisting  that  Brad- 
shaw  was  still  under  liaVùlity  to  him  in  respect  to  joint  trans- 
actions, must  be  accepted  as  proof  of  the  statements  in  that 
letter.  Their  Lordships  are  of  opinion  that  to  draw  such  a 
presumption  from  such  a  letter  would  be  nnich  too  violent  ; 
and  the  more  so,  because  no  évidence  bas  been  adduced  to 
show  that,  in  point  of  fact,  the  statements  in  that  letter  were 
not  repudiated,  or  were  not  objected  to,  on  the  part  of  Brad- 
shaw.  The  la.st  and  remaining  item  is  in  respect  of  the  sum 
appearing  to  the  débit  of  Wilson  upon  the  statement  of  bis 
account  with  the  Bank  at  tlie  close  of  the  managcient  of 
Bradshaw.  That  account  was  overdrawn.  It  had  become  over- 
drawn  by  re»kson  of  an  advance  of  £500  by  Bradshaw  to 
Wilson.  The  circumstances  under  which  that  advance  took 
place  are  fuUy  detailed  in  the  évidence  of  Mr.  Ro.ss,  the  légal 
advi.ser  at  that  time  of  the  bank.  Mr.  Ro,s8  states  that  certain 
security  was,  under  bis  advice,  taken  at  that  time  fi'om  Wilson 
to  the  bank  ;  that  one  of  the  ternis  of  the  arrangement  with 
référence  to  the  security  was  that  the  Rcspondent  should,  on 
the  part  of  the  bank,  advance  the  sum  of  £500.  Mr.  Ross 
states  that  he  was  of  opinion  that  that  was  a  wise  and  judi- 
cious  arrangement  ;  that  it  was  made  under  bis  sanction  ;  and 
that  he  approved  of  it  at  the  time  the  arrangement  was  made. 
There  is  no  suggestion  that  at  that  time  Bradshaw  had  any 
Personal  interest  in  any  dealings  with  which  Wilson  was  con- 
cerned.  Their  Lordships  see  no  reason  to  think  that  this  was 
otherwise  than  a  prudent  und  legitimate  advance  made  by 
Bradshaw  for  the  benefit  of  Wils(jn.  Upon  the  wliole,  their 
Lordships  think  that  the  case  of  the  Appellants  bas  entirely 
failed,  and  they  will  humbly  recommend  Her  Majesty  to  dis- 
miss the  appeal  with  costs.  (1(5  7).  T.  B.  C.,p.  3:  17  D.  T.  B. 
G.,  p.  273,  et  4  Moore's  P.  C.  Rep.,  N.  S.,  p.  40G.) 
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ARBITRAGE. 

Circuit  Court,  Montrcal,  30th  September,  18G4. 
Coram  Loranuer,  J 

ClIAPMAN  VS.  HODGSOX. 

Jteld  :  That  un  award  oUirfiitrii/cnrn  et  iiminlilei>  compmntiurit  iiot  signi- 
fied  to  tho  parties  interostod  mit  il  after  thedelay  limitod  bv  the  ro»i- 
)troii)iH  for  the  renderin^i  of  the  award,  i.-*  niill  and  void,  notwîthstandiiig 
snih  award  may  hâve  beon  rendered  within  the  prescribed  time.  (I) 

This  was  an  action  to  rocover  from  Défendant  the  sum  of 
SI  14.00,  heing  tlio  amount  alleged  to  liave  been  awarded  V)y 
arbitratearft  et  amiabhs  compositeurs.  The  comprmnis  re- 
(piired  that  the  award  shouhl  l>e  rendered  not  later  than  the 
J5th  of  May,  1H(J3.  Within  the  dehiy  named,  tlie  award  was 
deposited  with  the  notary  before  whon»  the  compromiii  had 
been  executed,  but  it  was  not  signilied  to  Défendant  until  the 
3rd  day  of  June,  liS()3.  The  Défendant  pleaded  that  the  award 
was  null,  inasmuch  as  it  whoUy  failed  to  allège  that  the  par- 
ties concerned  were  either  heard  or  even  notified  to  appear 
and  be  heard  before  the  arbitrators,  and  because  the  award 
was  not  pronounced  to  the  parties  and  specially  to  Défendant, 
one  of  them,  nor  in  any  way  legally  signitied  within  the  delay 
specified  in  the  coinproviift. 

Bethune,  Q.  C,  for  Défendant,  relied  at  the  argument  on 
the  following  authorities  :  1.  Bornier  (on  Art.  7  of  26  Tit.  of 
Ord.  of  lt)67)  p.  285  ;  Jousse,  Traité  de  la  Justice,  2  Vol.,  pp. 
700,  710,  711  ;  Guyot,  Vo.  Arbitrage,  pp.  547,  548  ;  Nouv.  Den., 
Vo.  Arbitrage,  No.  10,  p.  244  ;  Blanchet  et  vx.  vs.  Charron.  (2) 

Judah,  Thoh.,  for  Plaintift",  contended  that  the  authorities 
cited  had  référence  only  to  sentences  arbitrales  properly  so 
called,  and  not  to  the  awards  of  more  amiables  compositeurs, 
and  that  Plaintiff  was  entitled  to  lus  judgment. 

Per  CuRT  A  M;  "  Considérant  que  la  sentence  arbitrale,  sur 
laquelle  repose  la  demande,  n'a  pas  été  rendue  et  signifiée 
dans  le  temps  voulu  par  le  c<jmpromis,  et  que,  de  ce  défaut, 
résulte  la  nullité  de  ladite  sentence,  que,  partant,  le  Deman- 
deur n'a  pas  fait  de  preuve  légale,  l'a  «lébouté  et  déboute 
d'icelle,  avec  dépens."  (9  J.  p.  1 12.) 

Thos.  s.  Judah,  for  Plaintiff. 

Strachan  Bethune,  Q.  C,  for  Défendant. 

(1)  V.  art.  1352  U.  P.  C. 

('i)  Le  défaut  de  signification  de  hi  sentence  arbitrale  en  entraîne  la  inillit^. 
(lilanrhct  et  iix.  vs.  Ohanoii,  C.  H.  R.,  Montréal,  l'iuctobre  1842,  V^ALI.IÈKES, 
J.  eu  C,  Rolland,  J.,  Galk,  J,  et  Day,  J,  8  K.  J,  H.  Q.,  p.  61). 
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ATTORNET'S  FEES  Ilf  A  SUIT  PENDING. 

Court  of  Quken's  Bench,  Montréal,  Murch  1<S()5 

In  appeal  froin  the  Circuit  Court,  District  of  Montnîiil. 

Coram,  Dl'val, C.J.,  Aylwin.J.,  Mekeijiih,  J.,  Duummond,  J. 

and  MoNDELET,  A.  J. 

Anne  Jane  Atvvell,  Défendant  in  Court  below,  Appellant, 
and  Dunbar  Brovvne,  Plaintitt' in  Court  below, 
Respondent. 

Held:  Tbat  an  attnrney  at  law  ha8  no  right  of  action  against  his 
client  for  costa  of  a  «ait  which  la  still  ponding.  (1) 

This  was  an  action  cointnenced  by  Huwie-wn'ét  before  judg- 
inent,  in  the  Circuit  Court,  for  $200,  for  profesaional  services, 
disbursenients,  &c.  The  recapitulation  of  Respondent's  (Plain- 
tiff  in  the  Court  below)  detailed  account  against  the  Appellant 
is  as  foUows  :  Taxed  Bill,  ex  parte  Dooley,  &c.  $105-88.  Dis- 
bursenients, $14.15.  Additional  fées  $79.97.  Total  $200.00. 
The  item  of  "  disbursernents  "  $14.15,  and  the  item  "Addi- 
tional fées'  $79.97  were  both  in  and  about  the  case  of  ex  parte 
Dooley,  &c.  According  to  the  affidavit  of  Respondent  hiinself, 
the  case  of  ex  parte  Dooley,  &c.  was  still  pending  when  he 
instituted  his  action  in  the  Court  below  to  recover  costs  froni 
Appellant.  On  the  30th  Deceniber,  1863,  the  Honorable  Mr. 
Justice  Loranger  gave  judgtnent  in  the  Court  below,  in  favor 
of  Plaintiff,  lor  the  suin  of  $190  and  costs.  The  case  was 
appealed  and  the  judgment  of  the  Court  below  was  reversed. 

Meredith,  j.,  dis.senting,  said,  that  Plaintiff  had  been  em- 
ployed  to  procure  the  removal  of  a  tutor  and  sub-tutor  in 
whoni  Défendant  had  no  confidence.  Part  of  Plaintiff's  de- 
mand  was  a  taxed  bill  of  costs.  The  object  of  the  proceedings 
was  to  secure  a  suiu  of  nioney  belonging  to  Défendant,  ami 
Appellant  having  coine  of  âge,  this  money  had  been  secured. 
He  thought  Plaintiff  was  at  least  entitled  to  his  bill  of  costs. 

Drummond,  j.,  also  dis.senting.  said,  that  he  fully  concurred 
with  Mr.  Justice  Meredith.  The  bill  of  costs  was  made  up  and 
taxed  by  the  prothonotary.  As  a  gênerai  rule,  His  Honor  did 
net  think  the  attorney  or  record  was  entitled  to  his  costs  till 
the  case  was  disposed  of  in  one  way  or  other  ;  but  this  was  a 
peculiar  case.  Why  should  Plaintiff  put  his  client  to  further 
costs,  when  the  object  had  been  attained  ? 

DuvAL,  C.J.,  said  that,  as  a  gênerai  rule,  the  attorney  could 
not  bring  the  action,  for  his  costs,  before  the  final  judgment 

(1)  V.  art.  1720  et  1732  C.  C,  et  478  C.  P.  C. 
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was  pronounced,  unless  the  party  thought  proper  to  chatigo 
liis  attorney.  It  was  said  tliat  tliore  was  no  uso  in  obtaininfî 
Hiial  judgnu'nt  in  the  suit  in  whicli  the  costs  were  incurre»! 
for  tlie  recovery  of  which  Respondont  hrought  his  action, 
litit  l)et'en(hint  in  that  suit  would  hâve  heen  eondennicd  to 
])ay  eosts,  and  thus  hâve  ohviated  tlie  necessity  of  denumding 
thein  of  Appellant.  (0  J.,  p.  155.) 

I'kkkins  and  Stephexs,  for  Appellant. 

0.  .1.  DlJNLop,  for  Hespondent. 
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REVIEW. 

Court  of  Review,  Montréal,  30th  June,  18G5. 
Corani  Badoley,  J.,  Beuthelot,  J.,  Monk,  A.  J. 
JoHNSTON  et  al.  vs.  Kelly. 

Ilrhl  :  Tliat  a  final  judginent  rendered  by  a  judge  disinissinj;  a  writ 
iif  attachment  issiied  uiider  the  Iiisolvcnt  Act  of  1864,  stiotioii  ;$rd,  «iib- 
.soction  6,  ia  subject  to  review  uiider  the  provisions  of  the  art  27  and  28 
Vie,  chap.  3y,  sec.  30.  (1) 

The  estate  and  effects  of  Défendant  having  becn  attached 
liy  the  sheriff  of  the  district  of  Richelieu,  and  report  of  his 
proceedings  having  been  niade,  Défendant  fyled  ])relinnnar3- 
pleas  à  la  forme  against  the  insufficiency  of  the  proceedings, 
and  also  a  requ'te  containing  the  moyens  de  nidlité  against 
the  pi'oceedings.  The  parties  having  been  heard  upon  the 
meiMts  of  such  pleas  and  pétition,  the  Superior  Court,  at  Sorel, 
maintained  the  pretensions  of  Défendant,  and  dismissed  the 
writ  of  attachment  with  costs.  This  judgment  was  rendennl 
on  the  19th  April,  1865,  and  is  as  follows:  "La  Cour,  après 
"  avoir  entendu  la  plaidoirie  contradictoire  des  parties  sur  le 
"  mérite  de  la  requête  du  Défendeur  à  fin  d'annuler  le  bref  de 
"  saisie  émané  contre  lui  à  la  poursuite  des  Demandeurs  ; 
"  considérant  qu'il  est  de  principe  que  les  dispositions  du 
"  droit  commun  non  spécialement  modifiées  par  la  loi  (jui 
"  crée  une  législation  exceptionnelle,  demeurent  en  vigueur  et 
"  doivent  être  observées,  que,  si  la  loi  nouvelle,  pour  mettre  à 
"  effet  quelques  dispositions  qui  dérogent  au  droit  commun, 
"  a  recours  à  un  procédé  judiciaire  quelconque,  ce  procédé 
"  doit  être,  hormis  dérogation  spéciale,  revêtu  des  formes 
"  essentielles  exigées  par  le  droit  connnun  et  les  ordonnances, 
"  à  peine  de  nullité  dans  le  cas  où  la  loi  a  attaché  cette  peine 
"  à  l'inobservance  des  formalités,  et  que,  sous  prétexte  de 
"  mettre  à  effet  une  intention  présumée  du  législateur  le  juge 


(1)  V.  art.  494  C.  P.  C. 


282 


RAPPORTS  JUDICIAIRES   REVISÉS 


iKi  peut  foiidci'  sur  dos  imluctioiis  non  /tcritos  dans  la  loi, 
lu  ilis|)cn.s(>  des  ivi^U-s  ainsi  prcseritos  ;  considérant  qu»3  lo 
)ai'a^raplu;  six  dt;  la  elausu  troisit-iuf  ilo  la  loi  conctsrnai't 
a  t'aillitt',  de  mil  huit  eiait  soixante  t't  i|uatrc,  en  perniettunt, 
"  en  certains  cas,  l'/'iuanation  d'un  hrot'  de  saisie  contre  les 
"  biens  d'un  déintmir  insolvable  et  la  saisie  d'ic(!UX,  ni  point 
"  disptîusé  c(!tte  saisie  dt;  formalités  ordinaires,  (lu'au  contrairi! 
"  il  eontient  une  disposition  (pli  soumet  telle  saisie  aux  rendes 
"  de  |)roc!('(lure  o  aires  suivies  devant  les  Cours  d'où  elle 
"  est  énumée,  (it  (pi'aux  t^'rmt^s  du  droit  commun  et  des  or- 
"  donnanees,  pour  être  valable,  une  saisie  (pielconcpie  doit  être 
"  accom|)aj^uée  d'un  procès-verbal  de  l'olficier  saisissant,  con- 
"  ti'tiant,  par  le  menu,  les  ert'ets  saisis,  et  (pie,  dans  l'espèce  ac- 
"  tuelle,  le  sliérif  (pli  a  praticpié  la  prétendue  saisie  de  biens 
"  du  Défendeur  ne  l'a  pas  accitmpagné  de  semblable  procès 
"  verbal  ;  considérant  (pie  les  règles  de  praticjue  faites  sous 
"  l'autorité  de  ladite  loi,  j)ar  dix  des  Honorables  Juges  de  la 
"  Cour  Supérieunf  du  Has-Canada,  dont  la  douzième  dispense 
"  (l)  les  shérifs  d'accompagner  leurs  saisies  de  semblable  pro- 
"  ces  verbal,  n'ont  jamais  été  enregistrées  en  ce  district  où  elles 
"  ne  sont  pas  en  force,  et  que,  l'eussent-elles  été,  le  dispositif 
"  de  cette  douzièim;  règle  excède  les  pouvoirs  conférés  aux- 
"  dits  juges  par  ledit  acte  concernant  la  faillite,  (|ui  leur  a 
"  donné  le  pouvoir  de  faire  des  règles  de  pratique  pour  régler 
"  la  procédure  à  faii-e  pour  mettre  à  effet  les  dispositions  de 
"  cet  acte,  et  non  p(jur  en  créer  de  nouvelles,  et  que,  partant, 
"  les  Demandeurs  ne  pou  'raieiii/  invoquer  l'autorité  de  ladite 
"  douzième  règle  pour  réclamer  la  dispense  du  procès-verbal 
"  en  (piestion  ;  considérant,  de  plus,  qu'en  supposant  que  les 
"  règles  de  pratique  et  la  douzième  règle  en  particulier  tussent 
"  en  force  en  C(!  district,  elles  exigent  à  peine  (ie  nullité  que 
"  le  syndic  ou  gardien  nommé  par  le  shérif  produise  le  jour 
"  du  rapport  de  la  saisie  l'inventaire  qui  a  été  substitué  au 
"  procès- verbal,  ce  qui  n'a  pas  été  fait  en  la  présente  espèce; 
"  considérant  enfin  qu'aux  termes  du  douzième  paragraphe  de 
"  ladite  clause  troisième,  le  Défendeur  avait  le  droit  (j'invo- 
"  quer  la  nullité  de  la  saisie  et  de  prétendre,  en  conséquence, 
"  lors  de  la  production  de  la  requête,  (jue  les  biens  n'étaient 
"  pas  encore  assujettis  à  la  liquidation  forcée.  Maintenant  la- 
"  dite  re(iuête,  annulle  et  met  au  néant  la  saisie  faite  des  biens 
"  du  Défendeur  dont  elle  lui  donne  main-levée,  ainsi  que  de 

(1)  The  Rule  of  practice  alhuled  to  is  the  21  st  anrl  not  the  12th  and  is  as 
follows  :  "  21.  Tlie  sheriff  to  whom  tlie  writ  of  attaehineiit  ahall  be  directe<l, 
"  .shall  not  be  reijuired  to  inake  any  detailed  iuventory  or  procèn- verbal  of 
"  the  cffecta  or  articles  by  him  attauhed  under  sueh  writ  ;  but  a  full  ami 
"  complète  inventory  of  the  Insolvent  Kstate  so  attached  by  the  sheriff,  sliiill 
"  be  niade  by  the  assignée  or  person  who  shall  be  placed  in  possession  tliercdf 
"  as  giiardiau  under  suck  writ." 
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"  la  ji'unlt'  cfMilV'iYM'  tlcsdits  Mciin  h  Juiiics  Mor^^iui,  tioiiiiiir>  au 
"  rapport  du  slirrit",  lo  tout  avec  dépi-iis  contre  les  Dcniun- 
"  (leurs."  'l'ht'  IMuintitt's  iuscrilu-d  tlic  cause  for  ri'viow  hcfort» 
tlweti  Jufl^'os  iii  Montréal.  The  J)et'endaut  ihovjhI  tliat  i\\v. 
itiscription  he  diseliai-^'ed,  on  tlie  ^nound  tliat  tlie  only  case 
ntider  tlio  Insolveiit  Act  of  I8()4,  subjeet  to  sud»  review,  vvas 
the  order  of  Ihe  judi;tî  upon  tlit)  award  ot"  an  assijjnee  under 
section  7,  of  tlu!  Insolvent  Act,  and  tliat  no  other  order  or 
jud^'inent  of  a  jud^'e  under  the  Insolvent  Act  could  l>e 
roviewed  or  appealed  froni.  Tlie  reason  ui'giid  in  the  motion 
is  as  foijovvs  :  "  Parce  (pa;  le  ju<^enient  hnal  ri'udu  le  1!)  avril, 
"  lH(j5,en  vertu  de  l'acte  concernant  la  faillite,  lM(i4,  n'est  pas 
"  un  des  ordres  ni  juj^enients  déchuvs  par  ce  dernita'  acte 
"  sujets  à  n^vision  devant  trois  ju^es  de  la  Cour  Supérieure. 
"  Et  tpj'enfin  aucune  telle  revision  do  la  cause  et  du  juj^jenient 
"  final  n'est  permise  ni  autorisée  par  la  loi."  By  the  judj(ment 
of  the  Court  of  Review,  this  motion  is  rejected  witli  costs, 
(!»  ./.,  p.  15()  et  1  L  a  L  ./.,  p.  M.\ 

SxowDoN  and  (Jimudneh,  attorneys  for  PUiintifls. 

PkjhÉ,  nttorney  for  Défendant. 


JUGEMENT  DE  DISTRIBUTION.-REVISION  ET  APPEL. 

liANc  DE  i-.\  Reine,  en  Appel,  r.hmtréal,  7  décemhre  l.SOG. 
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l'résents  :  AvLWiN,  Meueditm,  Diujmmond,  et  Badoi-ey, 
Ju<,'es,  et  PoLElTE,  Ju^e  (id  hoc. 

Easteun  TowNSHiPs  Bank,  Appelants,  et  Pacaud,  Intiniéi 

Jmjè:  (pur  lu  Cour  de  Re vision)  lo.  Que  dans  un  ordre  de  distribu- 
tidu  do  deniers  provenant  de  la  vente  d'immeubles,  lo  Uemundeiir  n'a 
pus  de  priviK't?e  pour  nés  frais  d'action,  non  plus  que  pour  frais  d'une 
suisio-arrôt  ;(l) 

lio.  Que  l'onlro  de  distribution  ne  pouvait  être  ri')|ulier  qu'en  luisant 
lu  proportion  des  frais  que  clxique  immeuble  vendu  devait  supporter; 

3o.  Que  lu  Cour  pouvait  procéder  sur  telle  revision  à  faire  la  distribu- 
tion des  deniers  prélevas  sans  autreis  formalités. 

Jiiiji  :  (en  appel)  lo.  Que  le  poursuivant  la  vente  des  immeubles  a 
priviléjçe  pour  fruis  de  poursuite,  tax  s  comme  dans  une  cause  ex  piirtc. 
sans  enquête  ; 

'lo.  Qu'aucune  collocation  A  l'ordre  ne  peut  être  bomologuée,  sans  au 
l)rt''u]iible  avoir  été  portée  à  l'ordre,  dans  un  rapport  de  distribution  fait 
et  publié  de  manière  à  mettre  les  parties  en  cau-e  à  même  de  la  contes- 
ter; 

:îo.  Qu'après  le  rejet  d'un  ordre  de  distribution,  il  doit  être  procêiié  j\ 
en  préparer  un  nouveau  suivant  les  dispositions  du  jugement  de  rejet  ; 

4n.  Qu'il  y  a  lieu  à  revision  et  à  appel  de  l'homologation  d'un  ordre 
lie  d'stribution,  lors  même  qu'il  n'a  pas  été  produit  de  contestation.  (2) 


(1)  V.  art.  2(X)9C.  C. 


('2)  V.  art.  494  et  1115C.  P.  C. 
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Les  Appellants,  ayant  obtenu  jugement  le  15  décembre 
1862,  contre  Philippe-Napoléon  Pacaud  et  autres,  fit  vendre, 
par  le  coroner  du  district  de  Saint-Fran^'ois,  en  vertu  d'un 
bref  d'exécution  émis  le  7  jai:vier  18G4,  troi^  immeubles  appar- 
tenant à  Charles- Adrien  Pacaud,  l'un  des  Défendeur  <.  Les 
deniers  prélevés,  au  montant  de  $745.î)0,  furent  rapportés, 
par  le  coroner,  devant  le  tribunal,  le  27  juin  1864.  Un 
ordre  de  distribution  de  cette  somme  fut  préparé  par  le  pro- 
tonotaire et  produit  le  14  de  septembre,  1864,  accordant, 
entre  autres  sommes,  aux  Demandeurs,  pour  leurs  frais  d'ac- 
tion $53.40  ;  pour  leurs  frais  subséquents  sur  exécution  $49.96. 
La  balance  des  deniers  était  allouée  aux  appelants  ot  à  d'autres 
créanciers  mentionnés  au  certificat  du  rejSfi strate ur.  Aucune 
c<intestation  n'ayant  été  produite,  le  23  septembre,  1864,  les 
Demandeurs  firent  une  ordonnance  pour  faire  homologuer 
l'ordre  de  distribution,  ce  qui  eut  lieu  le  28  du  même  moi.s. 
L'Intimé,  qui  avait  produit  une  opposition  à  fin  de  conserver, 
sur  les  deniers  et  n'était  pas  satisfait  de  l'ordre,  inscrivit  la 
cause,  le  3  d'octobre  suivant,  pour  revision,  et  le  30  de  no- 
vembre, 1864,  la  Cour  (Smith,  Berthelot  et  Monk  Juges) 
rendit  le  jugement  qui  .suit  :"  La  Cour,  après  avoir  entendu 
l'Opposant,  George  Jérémie  Pacaud,  et  le.s  Demandeurs,  sur  la 
demande  en  revision  faite  par  l'Opposant,  conforniément  aux 
dispositions  de  la  vingt-septième  et  vingt-huitième  Victoria, 
chapitre  trente-neuf,  du  jugement  de  distribution  rendu  le 
vingt-huit  septembre  1864,  à  Sherbrooke,  district  de  Saint- 
Fran(,'ois,  des  deniers  prélevés,  ainsi  qu'il  appert  par  le  retour 
de  Urgel  M.  Poisson,  ct^roner  du  district  d'Arthabaska,  au 
writ  de  Fieri  Facias  de  terris,  émis  le  7  janvier,  18(54,  en 
vertu  duquel  le  coroner  a  procé<lé  à  la  vente  sur  un  des 
Défendeurs,  Charles  Adrien  Pacaud,  des  trois  immeubles 
saisis  sur  lui  et  désignés  au  procès-verbal  de  la  saisie 
d'iceux,  par  lequel  rapport  il  appert  que  le  coroner  a  pré- 
levé, par  la  vente  desdits  trois  immeubles,  une  sonmie  de 
$745.90,  déduction  faite  des  frais  de  .saisie  et  vente,  laquelle 
somme  reste  en  ses  mains  pour  distribution  ;  considérant  (ju'il 
y  a  des  erreurs  manifestes  et  évidentes  dans  le  jugement  du 
vingt-huit  de  septembre  1864,  lequel  a  été  rendu  contre  la  loi 
et  les  règles  de  praticpie  et  en  violation  des  droits  de  créance 
hypothécaire  de  l'Opposant  et  d'autres  créanciers  hypothé- 
caires, dont  les  créances  enregistrées  ont  été  rapportées  de- 
vant la  Cour,  à  Sherljrooke,  avi^c  le  certificat  du  régistrateur 
du  comté  de  Drumnumd  ;  considérant  que  les  Demandeurs 
n'ont  pas  droit  d'être  payés  de  leurs  frais  d'action,  commi' 
frais  privilégiés  de  distribution,  non  plus  (jue  de  ceux  en- 
courus par  le  jugement  rendu  sur  la  sai.sie- arrêt  faite  entre  les 
mains  de  J.  Bte.  AUard  ;  considérant  que  les  héritiers  CJregory. 
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mentionnés  au  jugement  de  distribution,  n'ont  pas  fait  enre- 
gistrer leur  titre  de  créance  dans  le  délai  prescrit  par  la  section 
neuvième  du  chapitre  trente-sept  des  Statuts  Refondus  pour 
le  Bas-Canada  ;  considérant  (jue  la  distribution  d«,\s  deniers  a 
eu  lieu  sans  égard  à  aucune  proportion  des  frais  pi-ivilégiés, 
qui  devraient  être  supportés  par  chaque  lot  ;  la  cotir,  procé- 
dant maintenant  à  reviser  ledit  jugement  et  à  rendre  le  juge- 
ment qui  aurait  dû  être  rendu  par  la  Cour  Supérieure,  siége- 
ant à  Sherbrooke,  le  vingt-huit  de  septembre  1864  ;  ordonne 
et  adjuge  que  la  sonnne  de  8^745.90  soit  distribuée  et  payée 
comme  suit,  savoir  :  1.  Au  protonotaire  de  ladite  Cour  Supé- 
rieure, à  Sherbrooke,  pour  le  rapport  de  distribution,  S4.50  ; 
au  même,  pour  pi-océdés  sur  le  rapport,  $2.00  ;  au  même,  pour 
une  copie  du  jugement,  #2.00  ;  au  même,  pour  la  règle  pour  ho- 
mologation, $0.40.  2.  A  Messieurs  Sanborn  and  Brooks,avocats 
d(^s  Demandpurs,poursuivant  l'homologation  du  rapport  de  dis- 
tribution,$10.00  ;  3.  aux  Demandeurs  pour  frais  privilégiés  sul>- 
sé(juents  au  jugement,  sans  y  comprendre  vingt -six  dollars  et 
seize  centins  de  frais  sur  jugement  du  seize  mars  mil  huit  cent 
soixante  trois,  contre  J.-Bte  Allard,  tiers-saisi,  $18.80  ;  et  at- 
tendu que,  déduction  faite  et  proportionnellement  au  montant 
de  la  vente  de  chaque  lot,  des  frais  de  vente  dudit  coroner,  et  de 
cette  somme  de  $32.70  de  frais  de  distribution  et  pi'ivilégiés,  le 
montant  net  de  chacun  des  trois  lots  se  trouve,  pour  le  lot  nu- 
méi'o  un,  de  la  somme  de$405.30  ;  pour  le  lot  numéro  deux  de  ia 
somme  de  $155.95  ;  pour  le  lot  numéro  trois,  de  la  somme 
de  $151.95,  formant  la  sonime  de  $713.20;  elle  sera  distri- 
buée et  payée  comme  suit:  4.  A  l'opposant,  Georges  Jérémie 
Pacaud,  en  déduction  de  l'obligation  qui  lui  a  été  consentie  le 
vingt-neuf  d'octobre  1855,  par  le  Défendeur,  Charles-Adrien 
Pacaud,  pour  la  somme  de  £112,  devant  Defoy  et  confrère, 
notaires,  avec  hypothèque  spéciale  sur  ledit  lot  numéro  un, 
(U)nt  la  copie  a  été  dûment  enregistrée  le  cin«|  de  noveudjre 
1855,  $388.67  ;  au  même,  pour  frais  d'opposition,  $14.63;  au 
protonotaire,  pour  frais  de  sa  colloeaticni,  $2.00;  les  héritieis 
Uregory  étaient  ensuite  colloques  pour  $155.95  en  vertu 
(I  une  liypothèque  sur  le  lot  numéro  2,  et  la  balance  des 
deniers  accordée  à  l'Intimé."  De  ce  jugement  les  Appelants 
ont  appelés  à  la  Cour  du  Banc  de  la  Reine,  alléguant  que 
rintimé  n'ayant  pas  produit  de  contestation  de  l'ordre  de  dis- 
tribution en  Cour  de  première  instance,  ne  pouvait  se  pour- 
voir ni  en  revision,  ni  en  appel  ;  que  la  Cour  de  Révision  ne 
pouvait  elle-même  changer  déhnitivement  la  «listribution  que 
sur  un  rapport  préparé  et  affiché  suivant  le  cours  ordinaire, 
en  donnant  aux  parties  intéressées  l'vjccasion  de  le  contester  ; 
(|ue  ce  jugement  en  révision  les  privait  de  leurs  frais  de  pour- 
siiite,  auxquels  ils  avaient  droit,  suivant  l'usage  suivi  dans  le 
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district  de  Saint-François,  ainsi  que  de  partie  de  leurs  frais 
d'exécution. 

PoLE'iTE,  J.  :  L'Intimé  a  été  colloque  par  un  jugement  de  la 
Cour  Supérieure,  à  Sherbrooke,  pour  une  somme  de  $40.40, 
sur  le  certificat  du  régistrateur  du  comté  où  sont  les  immeubles 
décrétés,  constatant  une  créance  hypothécaire  en  sa  faveur 
pour  un  plus  haut  montant.  Il  n'avait  pas  besoin  de  former 
d'opposition  à  conserver  et  il  n'a  pas  comparu  dans  la  cause. 
Se  croyant  lésé  par  ce  jugement,  il  l'a  porté  en  revision  et 
obtenu  un  autre  jugement,  qui  lui  accorde  une  somme  beau- 
coup plus  élevée.  L'Appelant  appelle  de  ce  jugement  et  sou- 
tient, entre  autres  choses,  que  l'Intimé  ne  pouvait  pas  se 
plaindre  du  jugement  rendu  à  Sherbrooke,  parce  qu'il  n'avait 
pas  contesté  l'ordre  de  collocation.  Telle  est  donc  la  première 
question  à  décidei.  Je  ne  vois  rien  dans  la  loi,  qui  prive  du 
droit  d'appeler  celui  qui  n'a  pas  contesté,  lors(]ue  ses  intérêts 
se  trouvent  lésés  par  un  jugement  rendu  à  son  préjudice.  La 
loi  qui  permet  l'appel  n'exige  aucunement,  connue  condition 
préalable,  que  celui  ([ui  désire  appeler  ait  fait  au  soutien  une 
contestation.  Si  le  jugement  dont  il  a  à  se  plaindre  est  du 
ret'sort  de  la  Cour  d'Appel,  rien  ne  l'empêche  d'en  saisir  ce  tri- 
bunal. Cette  voie  est  ouverte  à  celui  qui  n'a  pas  ctmtesté, 
comme  à  celui  qui  l'a  fait,  même  k  celui  (jui  n'a  pas  comparu. 
L(i  silence  gardé  par  l'Intinié  depuis  le  moment  que  l'ordre  de 
collocation  a  été  préparé  jusqu'à  celui  de  son  homologation,  ne 
peut  pas  être  considéré  cimime  un  acquiescement  à  cet  ordre. 
Il  aurait  fallu  quelque  fait,  quelque  démarche  de  lui-même 
pour  le  faire  présumer  ;  or,  il  n'a  rien  fait,  il  n'a  pas  même 
comparu,  et  le  premier  acto  que  nous  voyons  de  lui,  est  une 
opposition  formelle  à  ce  jugement,  qu'il  s'empresse  <le  porter 
en  revision.  Parlant  de  l'appel  non  recevable,  parce  que  la  par- 
tie a  acquiescé  au  jugement,  Rodicr,  sur  l'article  5  du  titre 
27  de  l'Ord.  de  KîGT,  s  exprime  ainsi  :  "  Il  ne  l'est  pas  (rece- 
"  vable)  F'  les  parties  ont  formellement  acquiescé  au  juge- 
"  ment,  non  qu'il  faille  pour  cela  un  accjuiescement  formel,  tel 
"  (jue  serait  un  acte  par  lequel  la  partie  condamnée  déclarerait 
"  qu'elle  acquiesce  au  jugement,  o\i  qu'elle  renonce  à  l'appel, 
"  mais  i'  faut  qu'il  y  ait  de  Ut  partie  elle-mone  quelque  fait , 
"  quelque  démarelie,  qui  suppos"  nécestiairement  l'approba- 
"  lion  donnée  aii  j uyemevt."  (2  Jousse,  sur  les  mêmes  titre  et 
article.)  Si,  pour  faire  présuiuer  une  approbation  à  un  juge- 
ment, quelque  fait,  (luehpie  démarche  est  nécessaire,  n'en  fau- 
drait-il pas  autant  pour  faire  supposer  un  acqxiiescement  à  un 
ordre  de  collocation  ?  Ce  que  dit  Rodier  s'applique  à  l'un 
comme  à  l'autre.  Mais  l'Intimé  a  en  sa  faveur  une  disposition 
législative  qui  décide  la  question.  L'acte  27-28  Vict,  chap.  39, 
8.  8,  statue  que  :  "  Tout  créancier  hypothécaire,  dont  l'iiypo- 
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"  bhè(|ue  est  niL'ntionnée  dans  le  certificat  du  ré^istrateur,  ou 
"  ses  héritiers,  représentants  légitinies  ou  ayants  cause,  est  et 
"  sont  par  le  présent  déclarés  avoir  eu  et  auront  le  droit  d'en 
"  appeler  de  tout  jugement  de  distribution  s'il  se  croit  lésé  ou 
"  s'ils  se  croient  lésés  par  tel  jugement,  bien  que  tel  créancier 
"  ou  les  parties  n'aient  pas  comparu  ou  produit  d'opposition 
"  dans  la  cause."  C«î  qui   vient  d'être  dit  de  l'appel  s'applique 
à  la  ï'evision  (27-28  Vict.,  chap.  39,  s.  20).  Je  ne  ci'ois  pas  ce 
moyen  fondé.  Une  autre  question  se  présente,  plus  sérieuse,  à 
mon  sens,  que  la  première.  L'Intimé  a  été  d'abord  colloque 
pour  $40.40  et  les  héritie'-s  Gregory,  pour  $453.62  ;  l'Appe- 
lant a  aussi  été  colloque,  par  privilège,  pour  ses  frais  d'action. 
La  Cour  Supérieure,  à  laquelle  le  jugement  d'homologation  de 
l'ordre  de  collocation  a  été  porté  pour  revision,  a   fait    une 
nouvelle  distribution  par  son  jugement.    Elle  a  déduit  de  la 
collocation  aux   héritiers  Cregory,  $297.67,  ajouté  $364.90  à 
celle  de  l'Intimé,  retranché  complètement  les  frais  d'action  à 
l'Appelant  ;  enfin,  elle  fait  des  changementa  qui   la  rendent 
toute  différente  de  la  première.  Il   est  juste  de  dire  qu'elle  a 
préparé  ce  nouvel  ordre   avec  beaucoup  de  soin  et  accordé 
peut-être  à  chacjue  créancier  ce  qu'il  avait  droit  d'obtenir,  ex- 
cepté pourtant   les  frais  d'action,  à  l'égard  destjuels  il  peut  y 
avoir  différence  d'opinion  ;  mais  la  procédure,   telle  que  faite 
et  en.suite  portée   (levant   la  Cour  de  Revision,  justifiait-elle 
cette  Cour  de  faire  tous  ces  changements  ?  L'acte  déjà  cité 
(s.  21)  permet  à  la  partie  lésée   de   faire  reviser  le  jugement 
dans  les  huit  jours  de  .sa  date,  à  la  condition,  entre  autres 
choses,  de  déposer  au  greffe  certains  honoi-aires,  d'inscrire  la 
cause  pour  revision,  et  de  si(jnifier  dvis  de  V'mscription  à  la 
partie  adverse,  on  à  mn  procareiw.  L'Intimé  a  inscrit  la  cause 
pour  revision  ;  mais  il  n'a  signifié  son  inscription  (ju'à  l'Appe- 
lante, et  non  aux  héi'itiers  Cîregory  qui  ont  un  intérêt  dans  le 
premier  jugement,  puisqu'ils  y  sont  colloques.  Si  son  intention 
n'était  de  faire  réviser  que  la  partie  de  l'ordre  qui  accorde 
des  deniers  à   l'Appelante,  il   n'avait  pas   besoin  de  signifier 
avis  de  son  inscription  aux  autres  créanciers  colloqtiés  ;  mais, 
alors,  la  Cour  de  Révision  ne  d'  vait  pas   toucher,  comme  elle 
l'a  fait,  aux  collocations  de   créanciers  qui  n'avait  pas  été  ap- 
pelés devant  elle,  qui   n'avaient  pas  re(,'u  avi.s  de  l'inscrintion 
pour   revision.    S'il   voulait  attaqm.'r  les  autres  collocatioits, 
l'acte  qui  permet  la  revision  lui  ferait  un  devoir  impérieux  de 
signifier  cet  avis  d'inscription  aux  créanciers  aussi  colloques. 
Il  ne  pouvait  pas  se  plaindre  d'un  jugement  rendu  en  faveur 
ilt's  créanciers,  et  en  demander  un  autre  à  la  place,  qui  rendît 
Kwr  condition  pire,  sans  U^ur  donner  l'occasion  d'être  entendus. 
11  vaudrait  autant  fonner  une  demande  en  justice,  sans  assi- 
ifner  le  Défendeur  pour  lui  permettre  de  se  défendre,  et  de- 
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mander  jugement  contre  lui,  que  de  procéder,  comme  l'Intimé 
l'a  fait,  pour  faire  reviser  ce  premier  jup;ement.  Si  l'acte  cité 
gardait  le  silence  sur  ce  point,  la  loi  commune  y  suppléerait 
Il  est  vrai  que  deux  dos  créanciers  seulement  sont  parties  à 
cet  appel,  tandis  que  d'autres,  dont  la  créance  est  réduite  par 
le  jugement  de  la  Cour  de  Revision,  ne  sont  pas  devant  cette 
Cour  pour  y  veiller  à  leurs  intérêts  ;  mais  c'est  précisément 
pour  cela  que  nous  devons  nous  assurer  de  tout  ce  qui  a  eu 
lieu  depuis  que  le  premier  jugement  a  été  à  leur  connaissance, 
ou  s'ils  ont  reçu  avis  de  ce  qu'on  enten<lait  faire  qui  puisse 
leur  préjudicier,  afin  de  ne  pas  donner  de  décision  qui  puisse 
les  att'ectei",  sans  qu'ils  aient  au  moins  l'occasion  d'être  en- 
tendus ;  car  il  est  du  devoir  du  juge  de  renvoyer  toute  de- 
mande faite  en  justice,  si  elle  n'a  pas  été  signifiée  à  celui 
contre  qui  elle  est  formée,  ou  dont  les  intérêts  peuvent  être 
directement  affectés  ;  c'est  d'ordre  public.  Je  crois  pour  ces 
raisons  (|ue  le  jugement  de  la  Cour  de  Revision  doit  être  ré- 
formé. Mais  faudrait-il  confirmer  le  premier  jugement,  ou  le 
laisser  à  son  opération  ?  Il  se  rencontre  dans  le  premier  ordre 
de  collocation  des  erreurs  a^sez  graves.  Les  faits  privilégiés 
n'ont  pas  été  répartis  sur  tous  les  immeubles  vendus,  en  pro- 
portion du  prix  de  chacun.  Il  a  été  accordé  par  privil'^ge  de 
frais  sur  une  Haiaie-arret  faite  entre  les  mains  du  nommé 
Jean-Bte-AUard,  et  les  créanciers  ne  tirent  aucun  avantR,ge  de 
ces  frais  ;  enfin,  des  créanciers  y  sont  lésés  dans  leurs  droits. 
Je  pense  que  cela  suffit  pour  infirmer  aussi  ce  présent  juge- 
ment et  ordonner  un  nouvel  ordre  de  collocation.  L'appelante 
se  plaint  aussi,  (jue  la  Cour  de  Revision  lui  a  retranché  les 
frais  tie  son  action,  que  le  premier  jugement  lui  accordait,  et 
elle  soutient  qu'ils  lui  étaient  dus  par  privilège.  Elle  invoque 
plusieurs  jugements  rendus  à  Québec  dans  le  sens  de  sa  pré- 
tention. On  les  accorde  aussi  à  Sherbrooke  et  aux  Trois- 
Rivières,  mais  on  les  refuse  à  Montréal.  L'ancienne  jurispru- 
dence fran(,'aise,  (et  la  nouvelle  y  est  conforme)  n'accordait  pas 
les  frais  d'action,  par  privilège,  par  la  raison  que  le  créanciei' 
hypothécaire  qui  pouvait  saisir  de  plavo,  en  vertu  de  son  acti' 
portant  exécution  parée  n'en  profitait  aucunement.  L'action 
du  poursuivant  était  inutile  et  sans  avantage  pour  lui,  puis- 
que son  acte  lui  tenait  lieu  d'un  jugement  et  était  exécutoire 
sans  autres  formalités  (|ue  de  faire  faii'e  un  counnandemcnt 
de  payer  et  saisir  ensuite  à  défaut  di-  paiement  ;  (Ravant,  pp. 
228  à  232;  1  Pigeau,  pp,  43,  45)  de  sorte  que  celui  qui  avait 
poui"suivi  pour  obtenir  un  jugement  de  condamnation,  iw 
connnençait  à  agir  dans  l'intérêt  des  créanciers  que  par  le 
counnandement  de  payer.  Mais  cette  jurisprudence  accordait 
tous  les  frais  de  counnandement  et  d'evécution  ;  ceux  mênii- 
qu'il  aurait  fallu  encourir  pour  faire  lever  les  obstacles  fiui 
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ciiipêchaient  ou  retardaient  le  décret,  comme  contestations 
I ['oppositions  formées  par  le  saisi  ou  par  des  tiers,  etc.  La  rai- 
son en  était  que  de  tels  frais  étant  nécessaires  pour  parvenir 
H  la  vente  du  gage  commun  des  créanciers,  ils  profitaient  à 
tous,  puisque  sans  ces  frais,  ils  n'auraient  pu  se  faire  payer.  Si 
un  créancier  chirographaire  ne  les  avait  pas  faits,  un  créancier 
hypothécaire,  même  privilégié,  aurait  été  obligé  de  les  faire. 
Il  était  donc  juste  de  les  accorder  par  privilège  ;  autrement, 
ii-^  auraient  été  ajoutés  aux  deniers  alloués,  par  l'ordre  de 
collocation,  aux  créanciers  hypothécaires  qui,  par  ce  moyen, 
se  seraient  enrichis  aux  dépens  d'autrui.  Nous  trouvons  ce 
piineipe  d'équité  dans  le  droit  Romain  :  Sed  et  fti  guis  negotia 
lued  gessit,  non  viei  contemplatione,  sed  sui  lucri  catisa  ; 
labeo  scripsit,  suutn  euvi  potiùs,  qitam  meum  negotimn 
(lefisisse  :  gui  enim  de  prccdmidi  causa  accedit,  suo  hicro,  non 
mco  comrtiodo  studet.  Sed  nihilominus,  imo  magis,et  is  tene- 
h'dHv  negotloruvi  gestorum  actione.  Ipse  tamen,  si  circa  res 
meas  aliquid  impenderit,  non  in  id  guod  ei  ahest,  guia  iui- 
pvobi  ad  negotia  wea  accessit,  sed  in  guod  ego  locupletior 
f(U'*iLS  suvi,  habet  contra  me  actionem,  ft*.  lib.  3,  tit.  5,  L.  6,  s. 
3.  C'est  ce  même  principe  d'équité  qui  faisait  et  qui  fait  encore 
accorder,  en  France,  par  privilège,  tous  les  frais  pour  parvenir 
au  décret.  "  La  ci'éance  la  plus  privilégiée  est  celle  des  frais 
"  de  saisie,  de  garde  et  de  vente  ;  car  ils  sont  faits  pour  la 
•  cause  commune  tle  tous  les  créanciers."  Pothier(par  Bugnet) 
Fit)cédure  Civ.  no.  481,  p.  225  ;  Idem.  no.  645,  p.  292.  "  On  ap- 

■  pelle  frais  ordinaires  de  criées,  tous  les  frais  de  procédure  qui, 
"  indépendamment  d'aucun  incident,  sont  nécessaires  pour  par- 
■'  viMiir  à  l'adjudication,  à  connnencer  depuis  le  commande- 
"  ment  qui  précède  la  saisie,"— no.  64(5,  p.  298.  "  Les  frais  ex- 
"  traordinaires  sont  ceux  que  le  poursuivant  a  été  obligé  de 
^  faire  :  ur  les  incidents  survenus  pendant  le  cours  de  la  saisie 
'  rt'elle,  par  exemple,  les  frais  sur  un  appel  de  la  saisie  réelle, 

■  sur  les  oppositions,  les  frais  d'oi'tlres,  les  incidents  sur  l'ordre. 
"  Le  poursuivant,  en  faisant  ces  frais,  a  géré  l'affaire  com- 
"  inune  île  tous  les  créfincier.s.  Il  les  a  faits  pour  l'intérêt 
'  CDunnun  île  tous  les  créanciers  qui  avaient  tous  intérêt  que 
"  la  saisie  fût  mise  à  chef,  pour  pouvoir  être  payés  de  leur 
"  ciéance,  et  ces  frais  étjiient  nécessaires  jiour  l'y  mettre  ;  il  est 
"  lit  aie  juste  que  celui  qui  les  a  faits  en  soit  remboursé  pur 
'  piéférence."  Aussi,  Héricourt,  ventes  des  immeubles  nos.  3, 
4  pp.  200,  201  ;  C.  Carré  et  Chauveau,  pp.  264,  265,  art.  766. 
'|.  25!)7.  Dans  ce  pays,  personne,  pas  n»ême  le  créancier  le  plus 
privilégié,  ne  peut  faire  décréter  un  immeuble,  sans  poursuivre 
^itn  iléljittnir  et  obtenir  jugement  contre  lui.  Les  frais  d'action 

■int  aussi  nécessaires  que  ceux  qui  se  font  après  le  jugement, 
"tur  parvenir  au  décret  et  au  paiem»^nt  des  créanciers.  Si  un 
TOME  XIV.  19 
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créancier  chirographaire  ne  poursuit  pas,  il  faut  qu'un  créan- 
cier hypothécaire  îe  fasse.  Il  n'y  a  aucune  raison  de  distinguer 
entre  les  frais  d'action  et  ceux  qui  commencent  à  la  saisie, 
puisque  les  premiers  sont  aussi  nécessaires  aux  créanciers  que 
les  derniers,  et  qu'ils  leur  profitent  tous  également.les  uns  et  les 
autres  étant  inévitables.Il  semble  donc  que  la  conséquence  logi- 
que du  principe  d'équité  dont  il  a  été  parlé.et  i|ui  est  si  bien  re- 
connu par  le  droit  Romain  et  par  la  jurisprudence  f  ran(,'aise,  est 
que  les  frais  d'action  doivent  être  accordés  par  privilège,  tout 
comme  ceux  de  la  saisie  et  du  décret.  Ce  principe  a  été  suivi 
dans  plusieurs  décisions  rendues  à  Québec,(l  )et  aussi  ailleurs.  11 
paraît  avoir  été  reconnu  également  par  la  Législature.    L'acte 
des  Statuts  Refondus  du  B.  C,  cap.  85,  s.  18,  statue  que  lors- 
(ju'un  immeuble  est  revendu  à  la  folle  enchère,  le  shérif  e.xi- 
gera  de  cha(]ue  enchérisseur,  avant  de  recevoir  sa  première 
enchère,  le  dépôt  et  paiement  d'une  somme  égale  à  celle  îles 
frais  uUms  dus  à  la  partie  pounsitivante  jm^iv  frais  de  jufic- 
tncnt  et  de  saisie.  Les  uns  et  les  autres  s(Mit  mis  sur  le  même 
pied.  Il  a  été  dit  que  l'Appelante  n(î  pouvant  pas  espérer  de 
se   faire  payer  le  prix  des  immeubles  vendus,  parce  qu'elle 
n'avait  pas  d'hypothèque,  sa  poursuite  n'avait  pas  d'utilité,  l't 
que  c'était  ine  l'aison  additionnelle  de  lui  refuser  les  frais  de 
son  action.  (Jette  circonstance  ne  me  paraît  pas  changer  l'état 
de  la  question.  Si  la  poursuite  est  inutile  à  l'Appelante,  ello 
<^st  très  utile  aux  créanciers,  en  leur  procurant  le  moyen  de  se 
faire  payer.    L'octroi  des  frais  d'action  par  privilège  ne   so 
mesure  pas  sur  l'avantage  (jue  la  poursuite  donne  à  la  partie 
poursuivante,  niais  bien  sur  celui  (pi'en  retirent  les  ci'éanciers. 
Que  l'Appelante  ne  reçoive  pas  un  denier  de  sa  créance,  s'eii- 
suit-il  que  les  créanciers  ont   le  droit  de  s'approprier  les  frais 
de  l'action  ?  C'est  pourtant  ce  qui  arriverait  si  ces  frais  étaient 
refusés,  car  ils  prendraient  dans  la  bourse  de  l'Appelante  pour 
obtenir  les  moyens  de  se  faire  payer  leurs  créances.  Où  serait 
l'équité  ?    Pour   ces    raisons,  je   crois   (jue  les  frais  d'action 
doivent  être  accordés  à  l'Appelante  par  privilège.  Mais  (|Uel 
sera  le  montant  de  ces  frais  ?  sur  quelle  base  seront  ils  taxés  ? 
Il  n'y  a  pas  eu  uniformité  dans  les  jugements  qui  ont  acconlé 
les    frais   par   privilège.    (Quelques  uns   ont   donné    tous   les 
dépens,  quels  <|u'ils  fussent  (2)  ;  d'autres  les  ont  alloués  de  la 
classe  du  tarif  à  laquelle  appartenait  l'action  comme  dans  une 

(1)  Garman  vs.  Fortin,  3  R.  J.  R.  Q.,  p.  113,  5  R.  J.  R.  Q.,  pp.  27  et  3», 
et  12  R.  J.  R.  Q.,  p.  3Ô1  ;  />h/,s  vs.  Sl-Hilain-  rt  ni.,  4  R.  J.  R.  i}.,  p.  3.H,->,  ,i 
R,  J.  R.  Q.,  p.  27,  et  12  R.  J.  Ri  Q.,  p.  .352  ;  Mkhoii  vs.  Skùjh,  et  (j'u'jmii, 
opposant,  5  R.  J.  R.  Q.,  p.  2(),  et  12  R.  J.  R.  Q.,  p.  352. 

(2)  (Innieait  va.  Fitrthi,  iK'jà  cité  ;  (Inuthier  vs.  BInikIwk,  5  R.  J.  R.  (,•  .  |i. 
27  et  12  R.  J.  R.  Q.,  p.  352  ;  J<  rris  vs.  KtUy,  et  Mnnjuli,  opposant,  4  !!.  J. 
R,  Q.,  p.  85,  5  R.  .J  R,  Q.,  p.  27  et  30,  ot  12  R.  J.  R.  Q.,  p.  352. 
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I.  .1.  R.  Q;  V' 
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cause  jugée  ex  parte,  avec  enquête  (1)  ;  d'autres,  enfin,  connue 
dans  une  cause  par  défaut,  de  la  classe  la  plus  basse.  (2)  Le 
Code  de  Procédure  Civile,  qui  ne  tardera  pas  probaljlenient  k 
être  pronuilgué,  tranche  la  difficulté  pour  l'avenir,  par  un 
article  conçu  en  ces  tenues  :  "  Le  Deuuiudeur  dans  l'action  e.st 
■  ensuite  payé  de  ses  frais  d'action,  taxés  connue  dans  une 
"  faus(;  non  contestée  sans  enquête,  par  préférence  à  tous 
•'  créanciers."  Je  pense  que  nous  pouvons  suivre  la  règle  éta- 
lilie  par  cet  article,  parce  qu'il  me  paraît  juste  et  (ju'ii  devra 
être  bientê>t  suivi  partons  les  tribunaux  du  pays. 

Meredith,  J.  :  Tins  case  raises  two  points,  tirst,  as  to  the 
ntnount  of  costs  to  be  awarded  to  chirograpliary  creditors 
liringing  real  estate  to  sale  ;  and,  secondly,  as  to  tlie  course  to 
lie  pursued  V)y  tliis  court  or  the  Revision  Court,  in  setting 
asjde  a  report  of  distribution.  There  is  no  doul)t  that  as  to  the 
tirst  point  dittérent  opinions  iuive  obtained.  The  pj-actice  hère 
was  siniply  to  allow  the  costs  of  the  fiât  for  exécution,  whereas 
the  practice  at  Québec  bas  been  to  allow  also  the  costs  of  an 
ex  parte  action.  In  tins  case  a  chirograpliary  creditor  brought 
real  estate  to  sale,  This  could  not  l)e  doue  without  first  ob- 
taining  judgment,  and  in  doing  so  a  certain  arnount  of  costs 
was  necessarily  incurred.  I  think  the  costs  of  suit  awarded  in 
such  case  should  always  be  confined  to  the  costb  of  an  ex  parte 
action,  for  even  if  the  action  has  been  contested,  it  «loes  not 
follow  that,  if  a  hypothecary  creditor  had  sued,  his  daim 
would  hâve  been  contested.  And  there  is  the  same  ground  for 
not  allowing  the  costs  of  an  enquête,  because  no  enquête 
would  hâve  been  necessary  for  a  chirograpliary  daim.  This  is 
tlie  rule  laid  down  in  the  Code  of  Civil  Procédure  which  will 
.soon  be  in  force,  and  the  présent  case  cornes  froni  the  District 
of  St.  Francis  where  that  practice  has  always  obtained.  There- 
fore  we  allow  the  Plaintift's  as  chirograpliary  creditors  bring- 
iug  real  estate  to  sale  the  costs  of  an  ex  jxivte  judgment.  We 
conie  now  to  the  second  point,  wliat  is  the  course  to  be  pur- 
sut'(l  by  this  Court,  when  it  beconies  necessary  to  set  aside 
a  judgment  cf  distribution  ?  Hei-e,  I  may  say  that  our  judg- 
ment is  that  which  we  think  should  hâve  been  rendereil  by 
tlie  Court  of  Revision.  How  does  the  case  stand  ?  The  R(;s- 
pondent,  Pacaud,  was  collocated  for  a  certain  aniount,  after- 
wards  the  Court  of  Review  increasod  the  amount  collocated 
to  him,  but  instead  of  ordering  a  new  report,  they  ordered 
tlic  money  to  be  paid  to  him  at  once.  This  is   what  we  think 

■\\   Mhhuii  vs.  S/i'ii/h,  déjà  uitt''  ;  Monissi/  vs.  Dmiul,  5  W.  .1.  |{.  l^..  p.  '21 
it  VI  H.  .J.  R.  Q.,  p.'.rvJ. 

(J)  ]h)iis  V8.  SfUilahc  it  a/.,  déjà  cité  ;  /foniii  vs.  Murray,  5  R.  J.  R.  Q., 
p.  JTct  12  R.  .).  R.  Q.,  p.  302. 
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ohjectionable.  Surely,  tlic  Plaiiitilfs  luul  a  rij^lit  toconk'st  tins 
award.  Suppose  tlioy  had  a  (jtiÀttiince  in  thoir  possession. 
What  we  say  is  this,  tliat  the  Rcspondeiit's  claini  inay  be 
fjood  or  it  nuiy  be  bad,  but  in  any  case  it  sliould  hâve  stood 
before  the  Court  a  certain  tinie.  I  say  notliing  liore  aVjout  tin; 
heirs  (îref^ory.  I  confine  niy  judginent  to  the  two  points,  the 
Phiintiffs'  privileged  costs,  and  the  nioney  disappearing  before 
thein  vvithout  their  beint;  allowctl  to  say  anything  about  it. 
We  say,  let  the  Respondent's  claini  be  collocated  in  the  course 
of  law. 

A/LWIN,  J.  :  I  entirely  concur  in  wliat  bas  been  atated  by 
the  Cliief-Justice  (Meredith)  and  also  in  the  able  opinion  of 
His  Honor  Mr.  Justice  Polette. 

DrummonI),  J.,also  concurred. 

Le  jugement  a  été  motivé  connue  suit:  "  The  Court,  consi- 
dering  tliat  the  real  estate,  the  proceeds  of  the  sale  of  which 
are  now  before  the  court,  was  brought  to  sale  at  i  he  instance 
and  at  the  costs  and  charges  of  Appel lants,  and  that  Appellants 
were  and  are  entitled  to  be  collocated  by  privilège  for  their 
costs,  as  in  an  ex  parte  case,  without  cnquiHc  ;  and,  therefore, 
that,  in  the  judgment  now  appealed  from,  in  which  Appel- 
lants are  not  collocated  for  their  said  privileged  costs,  there 
is  error  ;  and  seeing  also  that,  by  the  said  judgment,  Respon- 
dent  is  ordei'ed  to  be  paid  the  .sum  of  $405.30,  without  his 
having  been  previously  collocated  for  the  said  sum  in  a  report 
of  distribution  inade  and  published,  so  as  to  affbrd  to  Appel- 
lants and  other  parties  interested,  an  opportunity  of  contest- 
ing  the  claim  of  Respondent  for  the  last  mentioned  sum  of 
money,  and  that,  in  this  respect  also,  tlie  said  judgment  is 
errone(iU8  ;  doth,  in  conséquence,  reverse  the  said  judgment, 
and  this  court  proceeding  to  render  the  judgment  which  the 
Court  below  ought  to  îiave  rendered  in  the  premises,  doth 
order  the  record  tô  be  remitted  to  the  Superior  Court,  at 
Sherbrooke,  in  order  that  a  report  of  distribution  of  the 
nionies  levied  may  be  made  and  published  in  due  course  of 
law,  and  that  such  further  proceedings  may  be  had  in  the 
premises  as  to  law  and  justice  may  appertain.  (BAixiLEY.  J., 
dissenfing.)  (9  J.,  p.  156:  17  D.  T.  B.  C,  p.  126  et  2  L.  (1  L 
J.,  p.  270.) 

Sanborn  and  Brookh,  pour  l'Appelant. 

Pacaui),  pour  l'Intimé. 
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PHTSICIAN  AS  A  WITNESS. 

SuPERiou  Court,  Montréal,  31  janvier  18()5. 
At  Enquête  Siitinos. 
Corani  Berthelot>  J. 
liiiowNE  VH.  Carter. 

Ifihl:  Tlint  a  lihysician  is  ooinpelled  to  disclose  information  acciuir- 
n(l  by  hiiii  conliclentiaily  in  his  proféssional  oharacter.  (!) 

A  physician,  havingbren  sunnnoned  as  a  witnessand  boing 
under  exaniination,  objecte<l  to  answer  a  question  contending 
tliiit  he  coidd  not  be  conipelled  to  disclose  tacts  the  knowlodge 
oF  which  lie  had  ac(|uired  confidentially  as  a  physician.  The 
«HK'stion  put  to  the  witness,  A.  Nelson,  was  as  i'ollows  : 
Qae^tion  :  Que  connaissez-vous  du  caractère  et  des  habitudes 
ilu  Défendeur  en  conséfjuence  do  vos  i-apports  professionnels  ? 
The  ruling  of  tlu;  judge  was  adverse  to  his  pretensions  and 
he  was  compelled  to  answer.  This  décision  resta  on  the  fol- 
lowing  authorities  cited  by  the  judge  pi'esiding  at  enquètm  : 
(ireenleaf,  Latv  on  Evidence,  §  248:  Ncnther  is  this  protec- 
tion extended  to  médical  pemons,  in  regard  to  information 
wliieh  they  hâve  acquired  confidentially,  by  attending  in 
their  professional  characters  :  Duche.ss  of  Kingston 's  case, 
11  Hargr.  St.  Tr.,  243  ;  20  How.  8t.  Tr..  572  ;  Rose  vs.  Gibbons, 
1  C.and  P.,  97  ;  Broad  vs.  Pi<^8  C  and  P.,  519.  per  Best,  C.J. 
Bv  the  revised  Statutes  of  New-York,  (vol.  2,  p.  406,  §  73) 
and  of  Missouri,  (Revised  Code  of  1835,  p.  623,  §  17),  '"  No 
])t  l'son,  duly  authorized  to  practi.se  physic  or  surgery,  shall 
bi'  fdlowed  to  «lisclo.se  any  information  which  he  may  hâve 
aerjuired  in  attending  any  patient  in  a  professional  character, 
aïKJ  which  information  was  necessary  to  enable  hiin  to 
pivscribe  for  sucli  patient  as  a  physician,  or  to  do  any  act 
for  him  as  a  surgeon."  But  though  the  statute  is  thus  express, 
yt't,  it  seems  the  party  himself  may  waive  the  privilège  in 
wliich  case  the  facts  may  be  «lisclosed.  Thèse  Statuttis  were 
ovidently  passed  to  extend  the  principle  of  privilège»!  com- 
niuiucation  to  physicians,  which  does  not  exist  at  common 
law.  (9  J.,  p.  163.) 

(JiROUARi),  attorney  for  Phiintiff. 

Mackay  and  Austin,  attorneys  for  Défendant. 


(I)  Taylor,  on  Evidence.  No.  S37.    V.  art.  '2ir>  C.  I'.  C. 
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CONFESSION  OF  JUDOMENT  ET  PARTNER  AFTER  DISSOLUTION. 


SuPEinou  Court,  Monti'cal,  30th  Junc,  18G5. 
Corain  Berthef.ot,  J. 
MooRE  vs.  O'Leary  et  al. 

llihl:  Tliat  a  (liroct  action  oan  be  niaintained  at  the  instaneo  of  a 
paitiUM' for  settiiijj;  aside  u  jinli^mont  rendered  upon  tlio  confession  of 
liis  co-partner  nuide  uftor  the  dissolution  of  tlie  partnorsliip. 

The  Plaintift",  by  lus  déclaration,  alleged  tliat,  l)efore  and 
on  the  I7th  Jnnc,  1802,  Ite  and  one  of  the  Défendants,  John 
(J'Leary,  were  co-partners  ;  that,  on  the  I7th  June,  1862,  tlic 
tirin  did  not  owe  tlie  other  Défendant,  Miitthew  O'Leary, 
S4G2.  yV^  ;  that  the  finn  was  dissolved,  on  23rd  June,  18G2,  that 
Défendant,  John  O'Leary,  coUuding  with  the  other  Défendant, 
his  fatlier,  on  tlie  I7th  June,  1862,  made  and  si^ned  a  pro- 
inissory  note,  with  ^he  nanie  of  the  firni  of  Moore  and  O'Leary, 
to  the  order  of  Matihew  O'Leary,  promising  to  pay  hini,  on 
deniand,  $402.50;  that,  on  the  23rd  June,  1802,  a  suit  was 
instituted,  in  the  Superior  Court,  at  Montréal,  by  Matthew 
O'Leary,  against  the  firni,  for  the  recovery  of  the  note  ;  that, 
on  the  14th  July,  1862,  John  O'Leary,  usinj?  the  naine  Mooro 
and  O'Leary,  confessed  judgment  ;  that  ail  such  proceedings 
were  kept  secret  fron»  Plaintiff  ;  that  the  Plaintif f  lias  beeii 
damaged  as  a  trader  by  such  suit  and  judgment  to  the  extent 
of  .•îSOOO.  The  Plaintiff  concluded  to  the  nullity  of  the  pro- 
n»i.«.5ory  note  and  prayed  that  the  judgment  be  declared  frau- 
<lulent,  nuU  and  set  aside  with  costs.  The  Défendant  met  this 
action  by  a  défense  en  droit  and  a  défense  en  fait.  The 
reasons  in  support  of  the  first  plea  are  as  follows  :  1"  Because 
it  is  not  alleged  that  the  judgment  complained  of  lias  been 
set  aside  by  any  compétent  tribunal  ;  2"  Because  it  is  apparent 
that  the  proper  reniedy  for  the  setting  aside  of  the  said  judg- 
ment  was  by  opposition,  a  .simp/e  requête  à  fin  d'opposition, 
in  lieu  of  action  ;  3"  Because  it  is  apparent  that  Plaintif  F's 
remedy  for  setting  aside  the  said  judgment  was  by  institutiiig 
an  appeal  to  the  Court  of  Queen's  Bench,  appeal  side  ;  4'"'  Be- 
cause this  Court  bas  no  power,  by  action,  to  set  aside  a  jutlg- 
ment  rendered  therein  ;  5*^  Because,  so  long  as  the  judgniont 
of  this  Court  complained  of  by  Plaintiff"  remains,  neitlicr 
reversed  nor  set  aside,  Plaintiff'  cannot  claim  damages  on 
account  of  its  having  been  obtained  against  him  ;  6*  lîecause 
the  causes  of  action  in  the  déclaration  contained  are  incom- 
patible" and  cannot  be  joined  together.    Le  jugement  final  tst 
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(iiimno  suit:  "La  Cour  coiisi<l('raiit  qu'il  iipp»!rt  par  In  ])n'Uvo 
tt  la  procôdure,  (]U('  le  »]uatn'  <le  Juillet  18(12,  la  sociôt»;  de 
(•oinuu'i'cc  qui  avait  cxisti^  auparavant,  en  la  cité  »lo  Mont- 
réal, entre  le  Demandeur  et  le  Défendeur,  John  O'Leary, 
sdus  les  noms  et  i'aiH(»n  d(;  "  Mooi'e  et  O'Leary,"  avait  cessé 
et  avait  été  dissoute  de|)uis  quehpies  joiirs  auparavant,  et  (|Ue, 
depuis  la  dissi^lution  de  la  société,  l'un  des  deux  ci-devant 
associés  ne  pouvait  |)lus  t'air<ï  aucun  acte  (|ui  pût  enfrafrcr  son 
cM-associé  ;  considérant  (pie  le  J)emandeur  est  l)ien  fondé  à  se 
|ilaindi'e  du  ju<ifement  l'endu  par  le  protonotaire  de  cette  cour, 
il'  quatre  :1e  juillet  ltSG2,  en  vertu  de  la  secti(jn  ceiît  treiz-e 
du  ciiapitre  quatre-vinj^t-trois  des  Statuts  Refondus  jour  le 
Has-Canada,  dans  une  cause  sous  numéro  2,0!)6,  à  l>i  pour- 
suite du  Défendeur  Matthew  O'Leary,  Denuvndeur  on  ladite 
cause  contre  lui,  Teri'uce  Mijore,  i;t  ledit  John  O'Leary  pour 
la  somme  de  8402.50,  alléj,'uée  être  due  sur  un  billet  pour 
le  mên)e  montant,  consenti  par  ladite  société  en  faveur  <lu- 
dit  Matthew  O'Leary,  en  date  du  dix-sept  juin  1802,  ledit 
ju(,'ement  ayant  été  faussement  et  erronément  rendu,  sans 
(|u'aucun  défaut  ait  été  entré  légalement  contre  Terence  Moore 
et  sans  que  lu  prétendue  confession  de  jugement  faite  par 
.lolin  (J'Leary,  l'un  des  Défendeurs,  en  date  dudit  jour, 
(|uatre  juillet  1802,  pût  autoriser  et  justifier  l'entrée  du  juge- 
ment contre  Terence  Moore  (pj'elle  ne  pouvait  lier  ni  engager. 
La  Cour  déclare  ledit  jugement  entré  par  le  protonotaire  »le 
cette  cour,  ledit  jour  quatre  juillet  1802,  dans  ladite  cause 
numéro  2,090  à  la  poursuite  de  Matthew  O'Leary  contre 
Terence  Moore  et  John  O'Leary,  nul  et  illégal  et  sans  au- 
cun effet  vis-à-vis  du  Demandeur,  le  tout  avec  dépens  contre 
les  Défendeurs.  (9  /.,  p.  104.) 

MacKay  et  AusTix,  avocats  du  Demandeur. 

J.  B.  Naole,  avocats  des  Défendeurs.  (1) 

(1)  PlaintifTH  nutlioritit'.t  :  Une  personne,  dont  les  droits  sont  afFccWs  par 
lin  jugement,  peut  par  une  action  directe,  de  la  nature  d'une  tierce-opposi- 
tion, faire  reviser  ce  jugement.  [Thwiiu  et  Leh/aiic  l't  ni.,  C.  B.  R.,  Montréal, 
7  .septembre  1860,  L  vkont.iink,  .1.  en  c;.,  Ayi.win,  ,J.,  Dival,  .1.,  Mondf.- 
i.KT,  J.,  et  lÎAixii.KY,  .1.,  inrirniant  le  jugement  de  C.  S.,  Montréal,  3(t  juin 
IS.Mt,  S  R.  J.  R.  Q. ,  p.  420.)  Opposition  was  and  ia/iiniltnfif.  See  t'ons.  .Stat. 
L.  C,  p.  ,5  of  Jud.  Act,  Knglish  version,  "  May  "'  is  not  imperative.  Merlin, 
H('|). ,  vo.  Oppoxidon  (tierce)  §  VI.  Merlin,  quest.  de  droit,  vo.  Chose  jiii.ivc, 
i\\.  After  dissolution,  one  of  tlie  late  partners  cannot  confess  judgnient 
iising  the  name  of  the  Hrm. 
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DKTERVEIITIOII.-AVIS  DE  PROTET  DE  BILLET. 

C.'liuuiT  Court,  Montréal,  2.S  Février  IHOô. 

Before  Hkrtiiei.ot,  Justice. 

MiTCUELL  et  tiL,  IMaintirts,  vs.  Browne  et  al.,  Defendani»,  a/n/ 
Baimje,  Interveniug  party. 

Jugé  :  lo.  Que,  lorsmio  lo  (lornier  oiulossour  it  payt'  lo  montant  d'un 
jiiunnuMit,  en  principiil,  intC-réta  et  frai-',  <il>tonu  il  la  pour-'uite  du  por- 
teur du  billet  contre  lui,  ti'l  paiement  fait  HubMt'>i|uen)inent  à  l'institution 
d'une  autre  action,  sur  lo  ui<^me  billet,  |)ar  le  m(*nie  porteur,  contre  le 
faiseur  et  le  j>reneur,  tel  oiidoHHeur  a  le  droit  d'intervenir  dans  cette 
derniùro  action  et  d'obtenir  un  jugement  on  sa  faveur  contre  le  faiseur 
et  le  preneur  du  billet. 

2o.  Ciu'avis  de  protêt  fait  par  un  notaire  au  preneur  et  au  premier  en- 
dosseur du  billet,  porHonuellenient,  e-t  suHÎHant,  quoique  l'avis  soit 
adressé:  "il  C.  C.  Payetto,  Monsieur,"  et  tel  endosseur  soit  une  femme 
mariée déHignée  coiiime  "Catherine  (Jodin  dite  Chutillon,"  séparée  quant 
aux  biens  (l'Kugiine  Fayette,  son  époux. 

Tlùri  waH  an  action  upon  a  promissory  note  inade  liy  Browne, 
one  of  tlie  Défendants,  payaV)le  "  to  the  ordcr  et'  C.  C.  Fayette," 
tlie  other  J)et'endant,  and  indorsed  by  Charles  Baillie,  the  in- 
tervening  party.  Thi^  Défendant,  Payette,  described  in  the 
writ  and  dechiration  as  :  "  Catherine  Godin  dite  CliatiUon, 
"  épouse  séparée  (piant  aux  biens  de  Eugène  Payette,  etc.," 
pleaded  that  she  had  received  no  notice  of  protest.  An  inttîr- 
vention  was  filed  liy  Baillie,  the  last  indorser,  setting  up  that 
an  action  had  been  brought  by  the  saine  Plaintiffs  against  the 
novv  Défendant,  Payette,  and  the  intervening  party,  on  the 
aanie  note  as  the  note  now  sued  upon,  and  that  tlie  action 
was  discontinued  against  the  payée  of  the  note,  and  judgnient 
taken  ex  parte  against  the  intervening  part3%  previous  to  the 
institution  of  the  pre.sent  action,which  judgnient  Bailbe  alleged 
he  had  paid  to  Plaintiffs  in  principal,  interest  and  costs,  as  per 
receipt  filed.  The  facts  set  up  in  the  intervention  were  adniitted. 

Berthelet,  Justice  :  The  only  point  raised  is  as  to  the 
sufficiency  of  the  notice  of  protest  given  to  tlie  payée  of  the 
note.  The  certificate  of  the  notary  shews  that  a  notice  ad- 
dressed  "  Mr.  C.  C.  Payette,  Sir  "  was  delivered  to  the  Défen- 
dant, personally,  which  I  hold  to  be  sufficient  notice.  In  the 
Personal  service  thus  niade,  the  case  ditfers  from  the  case  oi' 
Seytnour  vs.  Wrujht,  where  a  notice  to  a  fetnale  Défendant 
addreased  "  Sir,"  was  held  insufficient,  (1)  as  another  party 
had  received  the  notice. 


(1)  Celui  qui  endosse  nn  billet  promissoire  est  tenu  personnelleuient,  quoi- 
qu'il n'ait  eu  l'intention  de  l'endosser  ijiie  comme  procureur.  L'aveu  est  divi- 
sible, lorsqu'une  partie  de  l'aveu  n'est  pas  plaidée.  Un  avis  de  protêt  adressa 
à  une  femme  et  commençant  par  le  mot  "  Monsieur  "  est  nul.  {Se.ymonr  et  al.  vs. 
Wrùjht  et  al.,  C.  S.,  Montréal,  25 Mai  1852,  Smith,  .J.,  Vanfklso.n,  J.,et  Mon 

DKLET,  J.,  4  ^.  J.  R.  Q.,  p.  31.) 
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Jiulpnu'ut  :  ('onsid(>riug  tlint  «lanu;  (l  C.  Payetti'  hati»  not 
ostablisluul  tlic  tnafctors  an<l  thiii^s  Hct  fort))  iii  lier  ])l(>a,  tlii' 
Court  (lotii  (Jisiiiiss  thc  plca;  and  liaviiifjr  scen  tlu'  adiiiissions 
Iliade  and  {,MVon  by  IMaintitîs  and  Défendants,  in  respect  of 
tlie  intervention  or  Charles  Baillie,  and  the  déclaration  tliat 
tliey  do  not  intend  t  >  contest  the  saine  ;  tlie  Court  doth  niain- 
tain  the  intervention  as  good  and  vaiid,  and  dotli  condenin 
Défendants,  jointly  an<l  severally,  to  pay  to  Charles  Haillie 
the  ainountof  the  proniissory  n()t(!,viz.,etc.\vith  costs  on  the  in- 
tervention and  on  tlui  action.  (15  IX  T.  B.  C  p.  425,  et  9  t/.,  p. 
HIH.) 

HiUJNET,  for  Plaintiffs. 

DuNLol'  and  Browne,  for  Défendants. 

Fkrkins  and  Stei'HENs,  for  intervening  party. 


REPORT  OF  ARBITRATORS. 

(viucuiT  Court,  Montréal.  80th  June,  l.S(i5. 
Coram  Badoley,  J. 
O'Connell  vh.  Frioon. 

//(/(/  :  l*»  Thut  a  report  of  arbitrators  will  be  set  aside  and  aDiiulled 
un  motion,  wlien  it  ap()ear8  that  a  inaterial  witness  jçave  évidence 
l)ofore  the  urbilrators  witliout  baving  been  previously  sworn. 

2"  That  sucb  évidence  afterwards  rednceil  to  writing  and  signed  and 
sworn  to  by  the  witnesa,  is  irregnlar,  oannot  be  fylod  of  recrord  or  used, 
cvoii  wiiere  two  of  three  arbitrators  consent  to  sucb  a  course. 

i<"  That  when  two  of  the  arbitrators  change  tlie  place  of  meeting  or 
délibération,  notice  ofBUcb  change  should  be  given  to  the  tbird.  (1) 

This  was  an  action  brought  by  Thomas  O'Connell  against 
Pierre  Frigon,  for  SI  10.00,  being  .'$52.00  balance  due  for  work 
(loue  on  drains  in  the  city  of  Montréal,  under  a  contract  bet- 
ween  Plaintiff  and  Def(;ndant,  and  ^50,  as  damages  caused 
l'iaintiffby  Défendant  by  reason  of  the  latter  having  taken 
t'iom  Plaintiti"  a  portion  of  the  work  originally  contracte»! 
for.  Frigon  took  the  work  in  question  froni  the  corpora- 
tion of  Montréal  and  sublet  to  O'Connell.  Défendant 
luhnitted  his  indebtedness  in  the  sum  of  S52,  but  denied  Plain- 
tiff having  .sufFered  any  damage  :  also  his  right  to  complète 
the  balance  of  the  contract.  The  question  was  subinitted  to 
arbitration,  aday  fixed  for  the  taking  of  évidence  and  hearing 
the  parties.  Several  witnesses  were  examined  on  both  sides 
r'ivâ  voce,  one  important  witness,  Patrick  McQuisten,  giving 


(  I  )  V.  art.  3.34  et  34.')  C.  P.  C. 
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évidence  without  having  been  previously  sworn.  Two  of  the 
arbiti.itors,  Bostien  and  Rieille,  the  third  being  absent,  con- 
sented  that  the  évidence  given  by  McQuisten  be  reduced  to 
wiùting  Hworn  to  and  produced  of  record,  ail  of  which  was 
dono.  Afterwards,  the  two  first  '.nentioned  arbitrators,  without 
having  notified  Plaintitt'or  liis  arbitrator,  repaired  to  a  place 
other  than  that  at  which  the  usual  meetings  were  held,  therc 
deliberated  and  drew  up  their  report,  which  was  in  favour  of 
Défendant,  di.sniissing  Plaintift"s  pretensions  to  the  extent  of 
the  damages  claiined.  Plaintitf  inoved  that  the  report  of  the 
arbitrators  be  set  asidc  and  anmilled,  for  the  causes  aVjove  set 
forth. 

Peu  Curiam  :  It  is  évident  that  the  witness  McQuisten 
(wliose  évidence  was  important  to  the  issue)  was  not  sworn 
at  the  time  he  gave  such  testimony  before  the  three  arbitrators. 
This  course  was  decidetlly  irregular  ;  and  the  fjict  that  two  of 
the  arbitrators  consented  to  liave  such  evi(h'nce  reduced  to 
writing,  sworn  to  aitd  produced,  in  no  wise  could  be  sufficient 
to  cover  the  ii-regularity.  The  change  of  place  of  meeting  or 
délibération  by  two  of  the  arbitrators,  without  notice  to  the 
third.was  irregular  and  inay  hâve  done  great  injury  to  Plaintifï' 
who  was  deprived  of  the  right  of  being  represented  at  such 
meeting;  consequently,  the  court  doth  set  aside,  reject,  and 
annul  tlie  report  of  the  arbitratoi's  fyled,  together  with  costs, 
and  or.lers  that  the  parties  pi't)ceed  de  nova  to  arbitration  on 
tlie  matter  at  issue,  clther  with  the  same  or  other  arbitrators 
JUS  thev  may  agrtt  Report  set  aside.  (î)  J.,  p.  173  et  1  L  .0.  L 
J.,  p.  <i5.) 

S.  B.  Naole,  for  Plaintiff". 

Leblanc,  Cassidv  and  Lerlaxc,  for  Défendant. 


PROTEST  OF  PR0MIS80RT  NOTE. 

CiRCi'iT  Court,  Montréal,  30th  Jnne,  1(SG5. 
Coram  MoNK,  Justice. 


ScuLLioN  vs.  E.  B.  Perry  et  al. 


HeM:  Ir  an  action  brouplit  against  the  inaker  and  endorser  of  a 
promisHory  note,  tlio  inaker  lieing  dcHcribed  in  tlie  notary's  protest  and 
in  the  wrît  and  déclaration  as  E.  B.  Perry,  instead  of  Joseph  B.  Perry, 
a  plea  by  the  endonsor  of  Joseph  B.  Perry's  note,  to  tlic  olTect  tlmt  he 
never  endoreed  tlu-  note  destiribetl  by  l'IaintifF  and  that  a  protest  of 
K.  B.  Ferrys  note  was  not  a  légal  protosl  of  Joseph  B.  Perry's  note,  is 


bad. 
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The  déclaration  set  forth  that  PlaintifF  was  the  lioMer  of  a 
]>romissory  note  made  by  E.  B.  Perry,  ont?  of  the  Défendants, 
j)ayable  to  the  order  of  F.  W.  Alpoit,  the  othei-  Défendant, 
who  endorsed  it  over  to  Plaintiff  ;  that  it  had  been  protested 
for  non  paynient.  The  note  fyled  with  the  action  was  signed 
.f.  B.  Perry,  The  notary's  protest  fyled  was  niade  a^ainst  and 
])urported  to  hâve  been  served  upon  one  E.  B.  Perry.  The 
Défendant  Alport  pic  jd  "  That  it  is  untrue  that  he  ever 
enriorsed  the  pronnssory  note  specified  and  rnentioned  in 
IMaintiff's  déclaration,  or  any  other  promissory  note  drawn 
by  E.  B.  Perry  ;  that  it  is  nntrne  that  the  ])ronnssory  note  in 
the  déclaration  inentioned  was  ever  duly  and  lefrally  protested, 
or  that  notice  of  r.uch  protest  was  ever  given  Deiendt.nt  AI])ort. 
Ihit  Defendj.nt  Alport  saith  tliat  he  endorsed  a  promissory 
note  for  Jose])h  B.  Perry  on  the  foui'tccnth  day  of  Deceinbor 
1-ist,  and  payable  two  nionths  after  date,  whicli  note.although 
purportingto  be  presented  on  theseventeenth  dayof  Februar}', 
was  not  in  fact  ever  presented  for  paynient  until  the  eigh- 
teenth  day  of  February  last  and  was  not  then  presented  to 
the  drawer  thereof,  Joseph  B.  Peny,  but  to  E.  B.  Perry,  an 
individual  not  known  to  Défendant  Alport  ;  and  that  a  notice 
of  the  protest  of  a  note  diviwn  by  E.  B.  Perry  and  a<]dressed 
to  Défendant  Alport  was  depositr.d  on  the  twentieth  day  of 
February  last  with  James  Langland.of  Montréal,  who  handed 
tlie  sanie  to  Défendant  Alport  which  was  the  only  notice 
which  ever  reached  Défendant  Alport."  At  enqupte  and  hear- 
ing  it  was  adn.^tled,  on  the  part  of  Plaintiff'  that  the  naine  of 
the  niaker  of  the  note  was  Joseph  B.  Perry,  not  E.  B.  Peruy. 

MoNK,  J.  :  The  name  in  the  protest  was  E.  B.  Perry.  The 
peculiarity  of  the  case  was  that  on  looking  at  the  name  of 
the  maker  on  the  note,  it  was  impossible  to  say  it  was  E.  B. 
or  J.  li.  He  was  sued  as  E.  B.  Perry  and  had  allowed  the  case 
to  go  by  default.  The  court  might  assume,  therefore,  that  his 
iianie  was  E.  B.  Perry,  and  assuming  tins,  '  j  pi'otest  would 
be  ail  right.  The  judgment  would.  therefore,  condemn  the 
endorser,  because  he  had  not  put  in  an  atfidavit  under  the 
statute.  (1  L  C.  L.  J.,  p.  04  et  9  J.,  p.  174.) 

J.  J.  CuHU.\N,  for  Plaintiff. 

John  Monk,  for  Defendai-t. 
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SOLIDARITE  ENTRE  MANDANTS  AD  UTEM. 

Cour  de  Circuit,  Montréal,  30  juin  1865. 
Corani  MoNK,  J.  A. 

DOUTRE  W.   DeMPSEY. 

Jugé  :  1°  Qu'il  n'existe  aucune  solidarité  entre  plusieurs  parties  sitriia- 
taires  de  la  pièce  de  procédure,  par  laquelle  commencent  le»  vacations 
de  l'avocat,  pour  le  paiement  des  honoraires  de  cet  avocat.  (I) 

2"  Que  l'avocat  est  lie  par  les  conventions  particulières  intervenues 
entre  tels  signataires,  relativement  aux  frais  à  faire,  quoique  cet  avocat 
soit  étranger  à  ces  conventions  et  même  les  ignore,  et  que  si,  par  telles 
conventions,  l'un  des  signataires  est  exonéré  des  frais  par  ses  co-signa- 
taires,  l'avocat  n'a  aucune  action  contre  celui-là. 

L'action  réclamait  du  Défendeur  la  somme  de  S21,  balance 
de  pluci  forte  somme  due  aux  Demandeurs,  pour  honoraires 
et  déboursés  dans  une  instance  où  ils  avaient  été  employés 
par  le  Défendeur  et  autres  huissiers  de  la  cité  de  Montréal, 
pour  présenter  et  poursuivre,  devant  la  Cour  Supérieure, 
une  requête  demandant  la  radiatiim  des  noms  d'un  certain 
nombre  d'huissiers,  que  les  requérants  prétendaient  être  in- 
compétents à  agir  comme  huissiers  dans  la  cité  de  Montréal. 
Le  Défendeur  plaida  qu'il  n'avait  aucun  intérêt  dans  les  pro- 
cédés qui  avaient  eu  lieu,  qu'il  n'avait  jamais  employé  les 
Demandeurs  pour  présenter  ladite  requête,  et  qu'il  n'avait 
jamais  autorisé  qui  tjue  ce  soit  à  employer  les  Demandeurs  ; 
que  le  seul  document  retpiis  par  le  Défendeur  était  un  mémoire 
(jui  lui  avait  été  présenté  par  divers  huissiers,  avec  l'assurance 
que  la  seule  dépense  à  encourir  serait  de  trente  sous,  pour 
faire  faire  des  copies,  laquelle  somme  le  Défendeur  a  payée, 
et  que,  si  les  Deumndeurs  ont  été  employés  par  d'autres  par- 
ties, ce  que  le  Défendeur  ignore,  il  n'est  pas  responsable  de 
leur  fait  et  ne  peut  être  condamné.  Les  Demandeurs,  appelés 
Huv  ftdtfi  et  articlcH,  répondirent  que  le  Défendeur,  en  signant 
cette  requête,  donnait  autorité  à  tout  membre  du  barreau  de 
la  présenter  en  cour  et  de  la  conduire  jusqu'à  jugement.  Deux 
témoins  furent  examinés  de  la  part  du  Défendeur;  ils  prou- 
vèrent (pie  le  Défendeur  avait  signé  la  re(}uête,  et  avait  payé 
25  cents  pour  la  transcription  de  la  recpiête  et  des  copies.  Les 
témoins  lui  ont  dit  qut^  c'étaient  les  seuls  déboursés  jusque  là, 
mais  ne  lui  ont  pas  dit  (jui  ils  emploieraient  c(mime  avocats. 
Tous  les  huissiers  ccmtre  lesquels  la  requête  voulait  procéder 
étaient  canadiens  tran(;ais.  Les  témoins  aiiirment  (ju'ils  n'tmt 
pas  dit  au  Défendeur  tpi'en  payant  25  cents,  il  payait  tous  les 

(1)  V.  art.  IT'ifiC.  C. 
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frais  à  encourir  sur  la  requête.  Les  témoins  pen.sent  que  c'e.st 
un  Mr.  Boucher  qui  employa  les  Demandeurs.  Ils  sont  huissiers 
eux-mêmes  et  savaient  que  les  Demandeurs  présentaient  la 
re(|uête  et  c'était  généralement  connu  parmi  les  signataires. 
Un  des  témoins  produisit  un  reçu  qui  le  déchargeait  de  .sa 
solidarité  avec  les  autres  signataires,  par  le  paiement  de  $2,00. 

G.  DoUTRE,  pour  le  Demandeur,  soumit  les  autorités  sui- 
vantes, pour  établir  la  solidarité  des  signataires  :  Carré  et 
Chauveau,  vol.  1,  p.  055,  (juest.  553  :  "  Dans  tous  les  cas,  du 
"  reste,  l'avoué  peut  réclamer  solidairement  des  parties  les 
"  tlépens  qu'il  a  expo.sés  pour  elles.  Ses  qualités  de  mandataire 
"  lui  en  donnent  évidemnient  le  droit."  Code  civil  t"ran(;ais, 
n^  2002  ;  Pigeau,  Comm.,  t.  1,  p.  808  ;  Favard  de  Langlade, 
vbo  Dépens,  p.  55  ;  n  5.  Dalloz,  t.  9,  p.  667,  n'  4  :  "  Un  avoué 
"  {\m  a  occupé  pour  plusieurs  personnes  intéressées  dans  la 
"  même  affaire  a-t-il  pour  le  paiement  de  ses  frais  une  action 
•'  solidaire  contre  chacune  d'elles  ?  Il  nous  .semble  que  l'avoué 
"  peut  agir  solidairement,  l'art.  2002  lui  est  appliqué  ;  en  vain, 
"  dit-on  que  cet  article  ne  concerne  pas  le  mandataire  ad  litem, 
"  que  la  .solidarité  n'existait  en  faveur  de  l'avoué  qu'autant 
"  qu'elle  lui  serait  accordée  par  les  lois  de  la  procédure.  Cette 
"  argumentation  n'est  que  subtile.  Le  code  civil  forme  le  droit 
"  commun  et  ses  dispositions  ne  perdent  leur  vigueur  que 
"  lorsqu'il  y  est  dirigé  par  quelque  loi  spéciale.  Aucune  loi  ne 
"  fait  exception  à  l'art.  2002  à  l'égard  des  avoués,  ils  doivent 
"  avoir  les  droits  comme  ils  ont  les  obligations  des  autr?s 
"  mandataires."  Domat,  Lois  civiles,  t  1,  p.  127,  tit.  15,  sec.  II, 
p.  5  :  "  Si  plusieurs  ont  constitué  un  procureur,  ou  donné 
"  quelque  ordre,  chiicun  d'eux  sera  tenu  solidairement  de  tout 
"  l'effet  de  la  procui'ation,  mandement  ou  commission  envers 
"  le  procureur  constitué  et  de  le  rembourser,  indemniser  et 
"  dédommager  s'il  y  en  a  lieu  de  même  que  s'il  avait  donné 
"  seul  la  procuration  ou  autre  ordre  ;  encore  qu'il  n'y  soit  pas 
"  fait  mention  de  ,st>lidarité.  Car  celui  qui  a  exécuté  l'ordre,  l'a 
•'  fait  sur  l'engagement  de  chacun  de  ceux  qui  l'ont  doimé  et 
'  il  peut  dire  qu'il  ne  l'aurait  pas  fait  sans  cette  sûreté  de 
"  l'obligation  de  chacun  pour  toutes  les  suites  de  l'ordre  (pi'il 
"  donnait."  Berriat  Saint  Prix,  p.  73,  note  22,  n-  24. 

W.  RoBER'i'sox,  pour  le  Défendeur,  dit  que  .son  client 
n'avait  aucun  intérêt  dans  les  fins  de  la  requête.  Il  est  Anglais 
t:t  sa  pratique  n'est  qu'anglaise.  Il  avait  signé  la  requête  pour 
faire  plaisir  aux  autres  signataires.  Les  huissiers  que  l'on 
voulait  faire  suspendre  étaient  des  huissiers  canadiens-français, 
vt  leur  suspension  n'affectait  et  ne  profitait  en  rien  au  Défen- 
deur. Il  avait  payé  .sa  part,  en  donnant  25  cents  et  se  trouvait 
libéré  de  toute  réclamation.  Les  Demandeurs  n'avaient  reçu 
iiucune  autorisation  de  comparaître  en  .son  nom  et  le  Défen- 
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(leur  n'était  jamais  allé  aux  bureaux  tle.s  Denuuuleurs  pour 
s'entendre  et  conférer  sur  la  requête.  Que  le  Défendeur,  dans 
le  cas  où  il  serait  lié  avec  les  Demandeurs,  ne  pouvait  enfin  être 
condamné  qu'à  payer  $2,00,  comme  d'autres  l'ont  fait. 

G.  DoUTiiE  répliqua  que  les  Demandeurs  ignoraient  les  con- 
ventions particulières  des  requérants  et  devaient  les  ignorer. 
Vingt-quatre  des  requérants  auraient  bien  pu  s'entendre 
entr'eux  et  se  donner  (juittance  réciproque  et  charger  un  vingt- 
cinquième  insolvable  de  voir  à  trouver  un  avocat  pour  les 
représenter.  Il  serait  étrange  que  l'avocat  se  trouverait  lié  par 
ces  conventions  particulières  dans  lesquelles  il  ne  serait  pas 
partie  et  qui  auraient  lieu  à  son  insu.  Le  Défendeur  avait  le 
même  intérêt  dans  la  requête  que  les  autres  signataires.  Le 
fait  qu'il  est  anglais  n'est  pas  un  obstacle  à  une  pratique  fran- 
(;aise.Il  y  a  autant  d'anglais  qui  emploient  un  huissier  français, 
(|u'il  y  en  a  qui  emploient  un  avocat  français,  et  vice  versa. 
La  suspension,  des  huissiers  étrangers  était  dans  l'intérêt  de 
la  ct)muiunauté  en  général  des  huissiers  de  Montréal.  Le  Dé- 
fendeur l'avait  admis  en  se  plaçant  au  nombre  des  autres 
signataires,  et  le  Demandeur  n'avait  pas  à  voir  si  l'intention 
du  Défendeur  en  agissant  ainsi  était  de  faire  plaisir  à  ses  con- 
frères ou  non.  Les  25  cents  payés  par  le  Défendeur  consti- 
tuaient sa  part  dans  les  frais  de  la  transcription  de  la  requête 
et  des  nombreuses  copies,  frais  non  compris  dans  le  mémoir<> 
des  Demandeurs.  Enfin  le  Défendeur,  n'ayant  pas  désavoué 
les  Demandeurs  lorsqu'ils  présentèrent  la  requête  et  répon- 
dirent aux  contestations  sur  icelle,  et  la  conduisirent  jusqu'au 
jugement  est  mal  fondé  à  prétendre  qu'il  n'a  donné  aucune 
autorisation  aux  Demandeurs  d'agir. 

Per  Curiam  :  L'action  des  Demandeurs  n'est  pas  fondée. 
Le  Défendeur,  en  payant  2.t  cents,  s'est  libéré  de  toute  respon- 
sabilité vis-à-vis  des  Demandeurs.  Aucune  autorisation  n'a 
été  donnée  par  le  Défendeur  aux  Demandeurs  ;  le  seul  recours 
que  les  Demandeurs  peuvent  exercer  est  une  action  contre  les 
parties  à  la  requête  (\m  leur  ont  confié  leurs  intérêts.  L'action 
est  déboutée  avec  dépens.  (9  J.,  p.  17G  et  1  L.  G.  L.  J.,  p.  (55.) 

Mf^;i)i':Ric  Laxctot,  pour  les  Demandeurs. 

A.  and  W.  lloHERT.soN,  pour  le  Défendeur. 
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PREUV£.-C01UIENC£MEIiT  DE  PREUVE  PAR  ECRIT. 

Court  of  Queen's  Bench,  In  Ape'Eal  from  the  Circuit 

Court,  Montréal,  7th  Deceinber,  1803. 

Coraiii  Lafontaine,  C.  J.,  Du  val,  J.,  Meuedith,.!., 
MoNDELET,  J.  and  Badolev,  j. 

Hen'UY  Thomas,  Défendant  in  court  below,  Appellant,  and 
Amahle  Archamuault,  Plaintitf  in  court  below,  Kespon- 
dent. 


A.  semis  a  letter  mipsivo  to  a  notary  pul)lic  in  tho  fdllowinic  lerms  : 
"  Je  prends  la  lilierté  de  vous  transmettre  sous  co  pli  deux  transporta 
de  créance  û  moi  faits  par  A.  H.  I^eclaire,  marchand  de  votre  village  et 
"  qu'il  m'a  demandé  "  de  placer  entre  vos  mains  pour  collection  ;  A  cette 
lin,  je  vous  inclus  la  procuration  nécestiaire.  Je  désire  que  vous  donniez 
l'avis  nécessaire  aux  ditrérent-^  débiteurs,  du  transport  (pii  m'a  été  lait 
do  leur  créance,  etc.  ,V.  Lfcluirc  m\iilit  quHl  n'était  lUtcmlu  avec  vous  au 
Rvjet  de  1(1  rêmunéralion  de  vos  services  dans  cette  affaire,  elc. 

Ifcld:  That  auch  letter  nussive  was  a  sulUi.ient  cofiimciiainiiil  de  preuve 
pnr  écrit  to  entitle  A.  to  adduce  paroi  évidence  tocstablish  tlie  existence 
of  an  understandiiifiç  between  the  notary  and  Le'''' '  "e,  A's  vêdat}t,\.\\i\t 
tiie  notary  was  to  look  to  Ledaire  for  his  fées.  (1) 

2'^  ïhat  the  daim  of  a  notary  public  for  professional  services  is  not  a 
couiniercistl  niatter,  anJ  therefore  the  English  niles  of  évidence  are  not 
applicable  to  it. 

By  an  action  instituted  in  the  Circuit  Court,  District  of 
Montréal,  the  2nd  of  October  IHtil ,  Respondent,  a  notary  public, 
claimed  from  Appellant  the  suin  of  £38  128  ()d,  as  ainount  of 
notarial  fées  which  he  alleged  to  be  due  to  hini  by  Appellant, 
for  signifying  notice  of  transfer  upon  the  debtors  of  Antoine 
H.  Leclair,  at  Appellant's  recjuest.  The  Appellant  pleaded  as 
follovvs  :  "  (ju'il  avait  engagé  et  refpiis  les  services  du  Deman- 
deur, en  vertu  et  par  une  lettre  missive  adressée  au  Demandeur, 
le  10  mai,  1858,  dans  la(|Uelle  il  lui  dit  «ju'il  avait  été  informé 
et  ([u'il  était  entendu  (jue  A.  H.  Leclaire,  le  cédant  du  Défen- 
deur, s'était  arrangé  avec  lui,  le  Demandeur,  pour  le  paiement 
de  ses  émoluments  pour  signifier  le  transport  aux  débiteurs 
y  nonunés  et  pour  ses  honoraires,  et  la  rémunération  de  ses 
services  dans  l'affaire  :  que,  de  fait,  le  Demandeur  devait  alors 
et  doit  encore  à  Leclaire  un  compte  d'effets  et  marchandises 
s'élevant  à  un  montant  considérable  ;  (|Ue  le  Demanrleur  était 
arrangé  avec  Leclaire  pour  le  paiement  de  ses  étnoluntents 
dans  toutes  les  transactions  en  question,  ce  (ju'il  a  reconnu 
plusieurs  fois,  tant  avant  qu'après  le  transport,  et,  nommément 
en  avril  1800;  cple  le  Demandeur  a  accepté  Leclaire,  en  paie- 
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ment  pour  ses  émoluments  comme  agent  du  Demandeur,  et 
ayant  signifié  le  transport  comme  tel,  le  Défendeur  a  opéré 
une  transaction  connnerciale,  et  le  paiement  de  sesén-oluments 
et  honoraires  était  en  déduction  du   compte  de  marchandises 
qu'il   devait  à  Leclaire,  son  créancier  ;  (|Ue  le  Défendeur  ne 
doit  rien  au  Demandeur."  The  Respondent  met  this  plea  by 
a  gênerai   ansvver.   The    Respondent  produced    witnesses  to 
estai )lish  that  lus  charges  were  the  ordinary  charges  for  such 
services  as  lie  had  performed  for  Appellant.    The  Appellant 
produced  his  cédant,  Leclaire,  and  a   brother  of  Leclaire  to 
prove   that  an  understanding  existed,  to  which   Respimdent 
was  privy  and  a  party,  that  Respondent  was  to  be  paid  his 
fées  for  signifying  the  transfer,  by  Leclaire,  and   Appellant 
relied  upon  the  following  letter  to  Respondent,  and  its  answer 
as  a  sufticient  commencer aent  de  preuve  j)ar  écrit  to  entitle 
him  to  the   right  of  producing  such   paroi  évidence  :   "  Mont- 
réal, 13  mai   1858.  A.   Archambault,  St  Louis  de  Gonzague. 
Monsieur  :  Je  prends  la   liberté  de  vous  transmettre  sous  ce 
pli  deux  transports  de  créance  à  moi  faits  par  A.  H.  Leclaire, 
marchand  de  votre  village,  et  "  qu'il  m'a  demandé  "  de  placer 
entre  vos  mains   pour  collection  à  cette  fin,  je  vous  inclus  la 
procuration  nécessaire.  Je  désire  que  vous  donniez  l'avis  néccs- 
sp.ire   aux  différents  débiteui's  du  transport  qui  m'a  été  fait 
de  leurs  créances,  et  que  vous  receviez  de  suite  des  mains  de 
M.  Leclaire,  les  obligations,  billets  et  comptes  qui  m'ont  été 
transportés.  J'aimerais  que  tous  ces  montants  fussent  collectés 
au  plus  tôt  possible,  en  usant  toutefois  d'une  sage  discrétion 
à  l'égard   de   la   position   où    peuvent  se   trouver  jlacés  les 
débiteurs.  M.  Leclaire  m'a  dit  qu'il  s'était  entendu  avec  vous 
au  sujet  de  la  rémunération  de  vos  services  dans  cette  affaire  ; 
néanmoins,  je  vous  prie  de  me  dire  combien  vous   chargeriez 
pour  cela,  car  je  veux  qu'il  soit  bien  compris  que  vous  agissez 
comme  mon  "  agent,"  et  que  vous  ne  rendiez  compte  qu'à  moi 
de  tous  les  argents  retirés  par  vous  au   moyen  de  la  présente 
procuration  ;  et,  quoique  les  services  de   M.   Leclaire   puissent 
être  bien  utiles  et  d'ime  grande  valeur,  vous  devez  les  accepter 
de  manière  à  ne  compromettre  en  aucune  sorte  "  la  cession  " 
qui  vient  de  m'étre  faite  et  mon  recours  ctmtre  les  débiteurs. 
Veuillez,  s'il   vous  plaît,  accuser  la  réception  des  obligations 
des  mains  de  M,  Leclaire.  Je  suis.  Monsieur,  votre,  etc.,  Henry 
Thonms."  It  should  be  observed  hère  that  Appellant  also  pre- 
tended  that  the  acts  of   Respondent  in  his  behalf  were  of  a 
cotnn'.ercial  character  and  that,  consequently,  english  rules  of 
'i'ience  were  applicable.   Respondent  oppcjsed  thèse   preten- 
,•..!■  of  Appellant,  and  objected  to  his  beingallowed  to  adduce 
t>.  : .  i  évidence.  The  Circuit  Court  (Monk  A.  J.),  24  Nov.,  18(12 
•  •'.;.  '>d  the  following  judgment  :  "  La  cour,  considérant  qu* 
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la  preuve  à  laqi^'lle  le  Demandeur  a  fait  des  objections  sur 
les  dépositions  de  Antoine  -  Hector  Leclaire  et  Xavier-A. 
Leclairs,  est  illégale,  et,  vu  la  motion  pour  rejeter  telle  preuve, 
accorde  la  motion  du  Demandeur,  maintient  les  objections,  et 
l'cjette  la  preuve  à  laquelle  les  objections  ont  été  faites  ;  et, 
|irocédant  à  juf]fersnr  le  mérite  de  cette  cause,  considérant  que 
le  Défendeur  n'a  pas  fait  une  preuve  légale  et  suffisante  des 
allégués  essentiels  de  sa  défense,  déboute  la  défense  ;  et  con- 
sidérant qu'il  résulte  de  la  preuve  produite  que  le  Demandeur, 
111  sa  qualité  de  notaire,  a  fait,  à  la  réquisition  du  Défendeur, 
pour  lui,  les  actes  et  l'oiivi-nge  professionnel  mentionnés  et 
détaillés  en  son  compte  contre  le  Défendeur,  et,  vu  qu'il  est 
prouvé,  d'une  mani«n'e  précise  et  légale,  que  les  émoluments  et 
lionoraires  chargés  et  demandés  pour  tels  actes  et  ouvrages 
|ti"()fessionnels  sont  justes  et  raisonnables,  et  que  le  Deman- 
deur mérite,  pour  ses  services,  le  montant  par  lui  réclamé  par 
son  action  ;  la  cour  condanme  le  Défendeur  à  payer  la  somme 
de  £8(S  12  6,  etc."  This  ju<lgment  was  appealed  from,  and  tlie 
('ourt  of  Appeals  rendered  judgment  reversinf];  it,  on  the  7th 
December,  18G3. 

LaFontaine,  juge  en  chef  dîssentiens,  said  :  l*"  Je  suis 
d'opinion  que  les  vacations  de  notaire  ne  constituent  pa>*  un 
fait  commercial.  La  preuve  verbale  ne  devait  donc  pas  être 
admise  à  ce  titre,  ainsi  je  dois  approuver  la  partie  du  jugement 
de  première  instance  qui  accorde  la  motion  du  Demandeur  à 
l'ettet  de  faire  rejeter  cette  preuve,  que  le  Défendeur  (Appel- 
la>it)  a  voulu  faire  à  l'appui  de  sa  défense.  2*^  Je  regarde  la 
It  ttre  du  13  mai  1.S59,  ach'essée  au  Demandeur  par  le  Défen- 
il  ur,  comme  constituant,  le  premier,  son  préposé  pour  faire, 
ci:  sa  qualité  de  notaire,  les  significations  des  transports  en 
i|iU'stion  et  de  plus  son  propre  agent  pour  faire  la  recette  des 
liéliiteurs  délégués.  La  stipulation  contenue  dans  un  seul  des 
transports,  celui  du  12  mai  1H59,  que  "  toute  copie  du  transport 
ft  signification  de  ce  transport  aux  débiteurs,ou  à  aucun  d'eux, 
sci'ont  aux  frais  et  à  la  charge  du  cédant,"est  une  stipulation  (pii 
i|ui  ne  regarde  que  les  parties  au  transport,  e'est-à-dire,  l'Appe- 
lant Thomas  et  Leclaire,  et  nullement  l'Intimé.  Je  ne  vois  pas 
nue  pareille  stipulation  dans  le  transport  du  2(i  avril.  La  lettre 
'lu  1  demandeur  n'est  pas  à  mes  yeux  une  preuve  suffisante  que 
11'  l)éfeiideur,en  accu.sant  la  réception.eût  dû  considérer  Leclaire 
l'taïuiie  devenant  le  débiteur  <le  ses  honoraires,à  la  place  de  Tho- 
mas, et  que  celui-ci  ne  devait  pas  en  être  tenu."  Je  veux,"  lui  flit 
Thomas,"  qu'il  .soit  bien  compris  que  vous  agissez  comme  mon 
airent  et  (jue  vous  ne  rendiez  compte  qu'à  moi  de  tous  les 
aigciits  retii'és  par  vous  au  moyen  de  la  présente  procuration," 
i!  hii  avait  dit  auparavant  dans  cette  même  lettre  :  "  Je  vous 
inclus  la  procuration  néces.saire."  Kn  effet,  cette  procuration 
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est  (lu  12  mai  1859  et  passée  devant  Belle,  notaire  ;  et  copie 
en  est  produite  à  l'enquête  par  le  Demandeur.  Il  y  est  l»ieii 
fait  mention  de  deux  transports,  eomme  étant  datés  l'un  du 
20  avril  et  l'autre  du  12  mai  1S59,  et  comme  étant  les  seuls 
auxquels  doive  se  borner  l'agence  donnée  à  l'Intimé,  mais  il 
n'y  est  nullement  fait  mention  des  conditions  de  paiement, 
aux(iuelles  cette  agence  était  doiniée,  et  connue  devant  chantier, 
sous  ce  rapport,  les  relations  du  mandant  et  du  mandataire. 
3"^  L'Appelant  prétend  que  le  Demandeur  alléguait  un  trans- 
port du  1  mai,  nuiis  qu'il  ne  produisait  qu'un  transport  du 
12  mai.  Cela  n'est  pas  exact.  Le  Demandeur  déclarait  bien, 
dans  sa  déclaration,  que  Leclaire  "  lu  l  (si  toutefois  ce  chitîro 
est  lisible)  ou  vers  le  premier  mai  1859,  aurait  tran.sporté  etc." 
Il  n'allègue  pas  de  dati-  précise  quant  au  mois.  Mais  il  pi'oduit 
les  deux  transports  des  20  avi'il  et  12  mai  1H59.  Je  crois  (pie 
cette  allégation  "  vers  le  1  mai  l<S59  "  est  suffisante  pour  com- 
prendre le  dernier  comme  le  pnmiier  des  deux  transports.  Si 
elle  n'est  pas  suffisante  pour  cojiiprendre  le  dernier,  ne  pour- 
rait-on pas  dire  également  (pi'eile  ne  doit  pas  l'être  pour  com- 
prendre le  premier  ?  4*^  Le  Défendeur  a  au.ssi  prétendu,"  dans 
"  sa  défense  écrite,  (pie  le  Demandeur  a  même  été  infidèle  à 
"  son  mandat,  (;n  faisant  dcn  actes  c(nitraires  aux  intérêts  du 
"  Défendeur,  mais  favorables  à  Leclaire,  son  créancier."  Ceci 
est  assez  grave,  mais  l'accusation  aurait  dû  être  plus  précise  et 
n)ieux  indiquée  et  formulée.  Il  s'est  contenté  de  produire  son 
transport,en  date  du  12  mars  1S()(),  fait  de  certaines  créances 
par  Leclaire  à  son  frère,  Xavier-Alphonse  Leclaire,  et  pasvé 
devant  "  Am.  Archambault,  N.  P.",  c'est-à-dire  devant  le  De- 
mandeur lui-même.  As.surément,  avec  cette  seule  preuve,  il 
nous  est  impossible  de  décider  si  le  reproche  fait  au  Deman- 
deur par  le  Défendeur  est  bien  fondé  ou  non.  L'assertion  est 
trop  vague,  et  la  prétendue  pr(;uve  trop  peu  satisfaisante.  Ja 
suis  donc  d'opinion  de  confirmer  le  jugement  de  première  ins- 
tance. 

Meredith,  J.,  said  :  The  claim  of  Respondent,  for  services 
ns  a  notary  public,  is  not  a  commercial  matttir  an.i,  therc- 
fore,  the  English  rules  of  évidence  are  not  applicable  to  tlu; 
case  ;  but  I  am  clearly  of  opinion  that  Appellant  made  out  a 
sufficient  comviowevicvt  de  preuve  and,  therefore,  that  lie  is 
entitled  to  the  benefit  of  the  paroi  évidence  which  he  adduced. 
In  the  letter  of  the  13th  May.  1(S59,  Thomas  .says  :  "Je  prends 
"  la  liberté  de  vous  transmettre  sous  ce  pli  deux  transports  de 
"  créance  à  moi  faits  par  A.  H.  Leclaire,  marchand  de  votre 
"  village,  et  (ju'il  m'a  demandé  de  placer  entre  vos  mains  pour 
collection,  etc."  And,  with  respect  to  the  payment  of  Archani- 
bault's  services,  Thomas  says  :"  Leclaire  m'a  dit  qu'il  s'était 
"  entendu  avec  vous  aa  mojet  de  la  réntanérution  de  vot<  ner- 
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"  vicm  dans  cette  affaire,  néanmoins  je  vous  prie,  etc."  Ar- 
oliamhault  aeknowledged  tlie  receipt  ot'  this  letter  by  a  letter 
of  tlie  third  ot"  June,  in  wliieh  he  declared  himself  willing  to 
coinply  witli  tlie  re(|uest  of  Thomas,  without  in  any  way 
(luestionin^  the  statemeiit  niatle  by  Leclaire  and  conimuni- 
cated  by  Appellant,  to  Respondent.  "  Qu'il  s'était  entendu 
•'  avec  vous  au  sujet  de  la  rémunération  de  vos  services  en 
"  cette  affaire."  As  to  this  letter,  I  believe,  my  In'other  Bad- 
gley  thinks  it  must  be  undenstood  as  referring  exclusively  to 
tiie  .services  of  Archanibault  as  agent  ;  but  I  cannot  sec  any- 
tliing  in  the  wording  of  that  letter  to  ju.stify  such  a  restricted 
construction  of  it  ;  and  it  seeir.s  to  me  difficult  even  to  imagine 
any  rea.son  whicli  could  hâve  led  to  the  making  of  such  a 
distinction  ;  for  there  was  exactly  the  sanie  reason  for  ap- 
plying  Arehambault's  profe.ssionnal  fées  in  part  payment  of 
tlu!  debt  due  by  liini  to  Leclaire,  that  there  was  for  applying 
his  agency  fées  in  the  same  way.  It  lias  aiso  been  said  that 
Tlionias  could  not  make  a  comrneyicement  de  preuve  par  écrit 
for  hiinself  by  his  owii  letter.  That  is  quito  true,  but  we  draw 
the  coin  I ne n cernent  de  preuve,  not  from  the  letter  merely,  but 
froui  the  fact  that  Arcliambault  received  it  and  acted  upon 
it,  without  disclainiint;  the  statements  it  contains  as  to  his 
îigreement  witli  Leclaire.  With  référence  to  the  cominence- 
incnt  de  preuve  pdv  écrit,  it  is  also  to  be  observed  that,  in  the 
transfer  of  the  12th  of  May,  there  is  a  clause  as  follows  ; 
"  Toute  copie  du  présent  transport  et  signification  de  ce 
"  transport  aux  débiteurs  ou  à  aucun  d'eux  seront  aux  frais 
"  et  à  la  charge  du  cédant,"  and  that  Respondent  Archanibault 
was  fully  aware  of  the  clause,  is  certain,  as  he  must  bave 
written  it  eacii  time  that  he  made  copy  of  that  transfer.  This 
oli.ui.se  is  fif  importance  not  only  as  corroVjorating  the  coni- 
moicement  de  preuve  par  écrit  resulting  from  Thomas'  letter, 
and  the  answer  nf  Arcliambault,  but  also  as  contirming  the 
interprétation  whicli,!  tliink,ought  to  be  given  to  that  letter; 
beeause,  it  appears,  by  the  clause  under  considération,  that, 
at  least  in  so  far  as  regards  the  profe.ssionnal  services  relating 
to  the  ti'ansfer  of  the  r2tli  May,  Respondent  knew  perfectly 
lie  luul  to  look  for  payment,  not  to  Thomas,  to  whoin  he  now 
looks,  but  to  Leclaire.  In  consldering  the  question  as  to 
wliether  there  is  or  is  not  a  coiunœncement  de  preuve,  it  is 
])roper  to  bear  in  inind  that,  at  the  time  of  the  alleged  agree- 
nient,  Respondent  wasindebted  to  Leclaire  in  a  sum  of  money 
nmoh  exceeding  the  amount  of  his  charges  for  professional 
services.  The  arrangement  alleged  by  Appellant  was,  there- 
t'ore,  exactly  what  was  to  hâve  been  expected  under  the  cir- 
eimstances,  supposingall  the  parties  to  be  hone.st  and  reason- 
iiul;.     It  enabled    Respondent,  by   means  of  his  professional 
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HcrvicoH,  t(i  pay  ii  part  ot'  tlio  «Icljt  iluo  Ity  liiui  to  Lcelairu 
aiul  it  enal »!(!(!  thu  latter  pro  tavto  to  tli.schar^o  liis  lialiility 
towards  Appcllaiit,  and  tluis  avoidod  a  circuity  ot*  payiiicnts. 
wliicli,  supposiii^r  thti  parties  to  bc  willin^'  to  pay  tlu-ir  d(;l»tH, 
wonld  otlu'rwisc  lio  iiccossary,  vi/  :  a  payint-nt  for  prot'csHioiuMil 
scrviccH  tVoin  'riioiiias  to  Arcluuiiltaidt,  thcii  a  paynioiit  l>y 
thc  latter  ot"  Iiîh  account  to  Lcclaire  ;  and  in  fine  a  payinent 
on  account  Ity  Leelaire  to  'riiouias.  Tiie  llespondiint,  on  lus 
part,  de.sires  to  stop  tiu;  circle  of  payujents,  not  liowever  hy 
t\n\  t'air  mode  ot'  conipiMisation  :  but  by  exactinsi;  paynient  in 
casli  froiu  Thomas,  atul,  at  tlie  sanie  time,  leavinf:^  t'.e  debt 
due  liy  himselt'  to  tlie  debtor  of  Thomas  unpaid.  l  sliall  add 
merely,  that  if,  ns  f  think,  tiiere  isa  snfficient  romiiif'ncniu>nt 
(le  preuve,  par  t'crif,  tlien  it  is  proved  lieyond  doultt  l)y  the 
two  l^echiire,  tliat  Respondont  a^reed  to  allow  his  cliarges  for 
tiie  ])rofessional  services  in  question  to  ^o  in  déduction  of  his 
indebtedness  to  A.  L.  D.  Leelaire  and,  tlierefore,  his  action 
a^ainst  Thomas  ou^ht  not  to  luive  been  maintained.  •hidgment 
reversed.  (i)  ./.  p.  208). 

MoitEAir,  OlMMET  et  Chai'LEAI',  for  Appelhuit. 

Lkulanc  et  Cassidy",  for  Respondont. 


CAPIAS-UNUQUIDATED  DAMAGES. 

►Sui'EUloK  (JoURT,  Montréal,  31st  IJecember,  l.SOÎi. 
Coram  Smith,  J. 

RkDPATH    v;.s.    (JlUJ)IN(i.S. 

Con.  Stat.  L.  C,  uap.  83,  s.  7,  "  lOvery  day,  not  lieiiijj  a  Sninluy  or 
"  Iioliday,  shall  1)0  deemed  a  jiiridical  day  for  ail  ttic  piirposes  of  tliis 
"  aot,"  i.  e.  "An  ac't  respecting  tlie  onhnaiy  procodure  in  llie  Superior 
and  (Mrcuit  Courtis  "  liold,  that  where  a  party  declared  tliat  lie  nii}.dil 
Kustain  dAniage,  or  lose  his  debt  by  waiting  till  Munday,  thore  was  aiif- 
ficient  to  justify  the  .Iiidge  in  cansing  a  writ  of  eapids  ad  rexpondetidum 
to  issue  on  Snnday. 

2.  ïhat  a  claini  of  unliquidated  damage»  for  alleged  persoiial  wronus 
i.s  a  sntlicient  cause  of  indebtedness  to  justify  the  issue  oi  a  capius  nd 
r(.opoiideiiJum  when  the  facts  anbnntted  to  the  .Indge  satisfy  him  tJiat 
there  is  soniething  tangible  to  give  damages.  (1) 

3.  That,  in  Lower  (îanada,  claims  arising  froin  torts  are  considerivl 
dehtn  as  well  as  those  arising  from  contracta,  and  tins  in  conformity  to 
the  French  and  Roman  law. 


This  was  an  action  commenced  l>y  the  issuiny  of  a  writ  of 
captas  ad  respondendum,  based  upon  tlie  following  affidavit 

(1)  V.  art.  soie.  P.  C. 
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iffidavit 


nf  Plaintiff:  "  William  .fainos  Lowis  K»>(lpatli,  ot'  tho  City  atui 
District  ol'  Montn-ai,  ^l'iith-im-n,  lj«'in;^  "'iily  swarn,  dotli  dc- 
\n\sv.  and  say  :  Tliat  tlic  Honoialtlc  .Josluia  H.  (liddinj^s,  ot'  tlio 
saine  place,  Consul  (Jeriera!  of  tlie  United  States  ot'  America, 
is  persuiialjy  iiidel»te<l  to  this  déponent  in  the  suni  of  twenty 
thonsand  dollars,  l'or  personal  damages  suff'ered  and  sustainod 
liy  this  déponent,  and  for  m(»neys  |)aid.laid  ont  and  expende»! 
for  and  hy  reason  of  the  sc^vta'al  acts  of  violence  (;ommitted 
npon  the  person  of  déponent,  and  of  liis  ille<ral  arrest,  imj)ri- 
sonment  and  détention  hereinaf'ter  nientioned,  ail  vvhich  de- 
])onent  allèges  were  <lone  and  executed  hy  and  at  the  instance 
uml  npon  the  (»rder,  and  with  the  coiniivance,  authority  and 
sanction  of  said  (îiddines,  uud  without  any  just,  l'easonahle 
or  prohahle  cause  whatever,  and  without  any  warrant  or  le<(al 
iuithoi'ity  tojustify  the  same.  And  Déponent  further  saith 
tliat  with  the  view  of  per[)etratin^  the  said  sevcral  acts  of 
viol(Mice  aifaiiist  him,  and  of  arrestiii}^,  imprisonin»^,  and  de- 
tainini;f  in  custody,  this  Déponent,  the  said  (Jiddin^s  conspired, 
confederatetl  nnd  a^reeil  with  two  depraved  persons,  well 
known  to  hi'  persons  of  bad  repute,  to  wit  :  Thomas  Jones  and 
Mathew  Hawkins,  for  said  illégal  purpose,  and  did  a^ree  and 
pronnse  to  pay  dontisand  Hawkins  a  sum  of  money  therefon-, 
whereupon  and  in  pursuance  of  tlu;  order  to  that  effect  of 
said  (ii<ldinf;s  and  with  lus  sanctions,  connivancc  and  autho- 
rity, l)ut  without  any  just,  n'asonahle  or  prol)altle  cause,  and 
withont  any  warrant  or  othei-  le^al  authority  whatever  Jones 
and  Hawkins  did,  at  the  cit}'  of  Montréal,  upon  the  thirty- 
lirst  day  of  the  nionth  of  Octoher  last,  wickedly,  falsely  and 
nuiliciousiy,  and  with  the  view  of  carryinjj  out  the  instruc- 
tions and  the  said  illégal  ohject  of  the  s.iid  (}id(lings,and  of  im- 
prisoning  and  of  detaining  in  custody  this  Déponent,  and  of 
ruiiiing  liiiii  '".i  his  gt)()d  name.fame  and  crédit,  falsely,wickedly 
!ind  nmliciuusly  chargeandaccuse  this  Déponent  of  having  coni- 
laitted  in  the  city  of  New-York,  in  the  State  of  New-York,  one 
of  the  United  States  of  America,  the  atrocious  crimes  of  mur- 
•ler  and  arson,  and  did,  then  and  tliere,  acting  in  concert,  as 
fil'oresaid,  with  (  liddings.and  in  obédience  to  his  order  and  with 
liis  sanction  and  authority,  violiently  assault  this  Déponent, 
and  did  also  then  and  there  arrest  and  confine  him  under  the 
false  pretence  that  he  had  been  guilty  of  the  said  crimes  of 
iiiurder  and  arson,  and  did  also,  then  and  there,  forc(^  and 
cDinpel  this  Déponent  to  leave  the  city  of  Montréal  and  to  go 
with  them  a  prisoner  to  the  city  of  New-York,  ail  which 
illégal  and  wrongfui  acts  wei'e  (lone,  encouraged,  conselled 
and  advised  by  (liddings,  acting  for  said  purpose  in  concert 
with  Jones  and  Hawkins,  the  agents  and  instruments  by  him 
ciiiployed  for  the  exécution  of  said  criminal  and  unlawful  ob- 
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jpcts  ;  an<l  tins  Déponent  furthor  Hjiith  tlmt,  inuntHliatoly  nftor 
lie  was  arrcstiul,  ne  was  forthwitli  forccil  and  coMipi-lIcfl  to 
l«>ave  the  city  of  Montréal  amï  was,  l)y  Joncs  and  Hawkins, 
actinff  alwavs  with  tlie  sanction,  antliority,  and  l»y  the  direc- 
tion of  (îiddinf^s,  witli  fore»»  and  arnis.  carricd  and  condueted 
from  and  ont  of  tho  city  of  Montréal  a  prisoner  to  the  city 
of  Bnrlin^ton,  in  the  Statt'  of  Veiinont,  one  of  the  ITnited 
States  of  AnKM'ica,  with  iron  or  handcuHs  on  lus  hands,  ami 
th(!n  hetween  the  hours  of  eleven  and  twelve  of  the  clock  in 
the  nij^'ht  of  the  said  thirty-fîrst  day  of  OetobiT,  that  heinj; 
the  tinie  of  their  arrivai,  was  thrown  into  and  inij)risoned  in 
a  loathsonie  cell  or  dnngeon  and  tluirt!  kept  nntil  al)out  the 
hour  of  seven  of  th((  clock  of  the  niornin^  of  the  seean<l  ins- 
tant, when  this  J)eponent  was  a^ain,  with  jjreat  i'orce  and 
violenc»!,  assanlted  and  hjaten  l»y  .Jones  and  Hawkins,  and  hy 
tlieni  di'aj^gcd  ahout  and  forcod  and  conipellen  to  go  froin  theic 
with  thenï  as  a  prisoner  to  the  city  of  New-York,at  which  plaee 
this  Déponent  arrived  a  prisoner  at  abont  nine  at  the  clock 
upon  the  evening  of  the  second  of  Noveinher,  instant  ;  and 
Déponent  further  saith,  that,  imniediately  after  his  arrivai  in 
the  city  of  New-Yorl',  he  was  again  force»!  into  and  contincd 
in  a  niost  loathsoine  and  offensive  cell  under  ground,»nd  kcpt 
therein  withont  heing  pennitte»!  to  coniniunicate  with  any 
pcrson  froni  the  tiine  of  his  last  iniprisonnient,  up  to  and  nn- 
til the  fifth  of  NovendxT  instant,  when  he  was  dischargc(l 
and  set  at  liherty  without  being  bronght  to  trial,  or  having 
undergone  any  exaniination  Viefore  any  Jndge  or  Justice  of 
the  peace,  and  because  no  offense  was  by  hini  connnitted,  and 
no  charge  was  inade,  nor  c'ild  any  be  proved  against  hini  ; 
and  this  Déponent  further  saith  tliat,  by  reason  of  his  illégal 
arrest  and  subséquent  iniprisonnient,  he  hath  not  only  been 
greatly  and  grievously  injured  in  his  crédit  and  réputation, 
but  he  hath  also  undergone  terrible  sufferings  in  niind  and 
body,  and  he  is  now  seriously  and  dangerously  afflicted  witli 
bodily  pain  and  sickness,  l)rouglit  on  and  occasioned  by  tlic 
Savage  treatment  and  cruel  torture  to  v/s-ich  he  was  subjected. 
And  Déponent  saith  that,  by  reason  oi'  (  he  preniises  and  of 
his  arrest  and  iniprisonnient,  he  hatli  bcen  oblige»!  to  lay  ont 
and  expend  a  large  suni  of  nioney,  .Xviceding  four  hundrcd 
dollars  in  procuring  légal  advice  and  professional  assistance 
at  Montréal  in  endeavoring  to  relieve  and  exonerate  hiiii 
self  from  his  arrest  and  iniprisonnient,  and  to  obtain  his  rc- 
turn  from  the  city  of  New- York  to  the  citv  of  Montréal,  and 
hath  in  fact  alt<jgether  suffered  by  reason  of  ihe  preniises  and 
of  the  matters  and  things  hereinbefore  alleged  damage  to  tln' 
amount  of  the  suni  of  twenty  thousaïul  »!ollars,  which  lu' 
hath  a  right  to  hâve  and  »!einand  of  and  from  (îiddings.  And 
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llds  Dipoin'iit  fiirtlior  .saitli  tliat.  lie  is  cicdibly  inforinrd,  liath 
l'Vcry  reason  to  lu-liovc,  and  dotli  vcrily  ntid  in  oonHcienfi»; 
liclitvc  that  («idilinj,'.s  i.s  now  inmicdiately  about  to  Icavi^  tlic 
provinc»'  ot"  (Canada,  witli  int«'nt  to  dcfniud  thi><  ])t'pon«'nt, 
iind  tliat,  withoiit  tho  Ixinistit  of  a  writ  of  lUtpiuH  tid  renjum- 
ilnnhmt  apiin.st  tlic  body  of  (liddin^'s,  tluH  iJcponent  vvill  bo 
dcprivcd  of  his  rcnicdy,  los»!  bis  dcbt  and  snstain  dania^o. 
And  Déponent,  for  tlie  spécial  reasuns  mikI  ^rounds  of  bis  be- 
lief,  saitb  tliiit  upon  tbe  thirteentb  dav  of  Noveiniter  instant, 
iit  the  city  of  Montréal,  lie  was  infornie<l  by  (  iid<linys,  tbat 
lie  would  lea\(!  (  'anada  fortliwitli,  tliat  lie  would  be  ^one  froin 
tlience  witliin  a  fevv  days,  and  tliat  his  son  woulil  take  his 
place  and  act  as  consnl  of  the  United  States  of  Auiei'ica,  that 
lie  was  sorry  lie  was  jifoinj?  iinniediat«dy  froni  Canada  as 
utherwiso  lie  would  try  and  do  soniethin^'  for  Déponent,  for 
the  injury  wliich  had  beeii  donc  hini,  nieaiiiiifr  the  injnry 
occasioned  by  his  vvronifful  and  illej^al  aets,  hereinbefore  re- 
cittid,  Upon  tliis  attîdavit,  a  writ  of  vap.  ad.  /vs.  issued  a^ainst 
(iiddinifs.  On  the  17tli  Deceiiiber,  1H6.S,  the  followinj;'  motion 
to  (|Urtsli  was  presenteil  to  the  (>  )irt  by  oftHidant  :  "  Motion 
that  the  writ  of  eaplan  ad  respondendurii  in  tins  case  issued, 
the  alHilavit  to  obtain  snch  writ,  the  order  of  th»;  Jndp'  niado 
and  sifTiied  on  sucli  alHdavit,  b((  declared  irrc^ular,  insufficieiit 
îind  ille^'al,  and  that  the  arrest  of  Défendant,  and  ail  pro- 
ceedings  had  under  said  writ  be  declared  ille<:fal,  irre<;ular, 
iiuU  and  void,  and  be  set  aside,  and  said  writ  he  (piashed  and 
declared  of  no  foi'ce  or  effect,  and  that  the  bail  or  security 
eiitered  be  declared  at  an  end,  and  said  sureties  discharji^ed  and 
Défendant  freed  and  dischai'}j;ed  from  the  saine,  for  the  fol- 
lowinp;  reasons  :  Hecause  said  writ  was  illepilly  and  irregu- 
larly  issued,  made  and  sip^ned  by  the  Deputy  Prothonotary, 
fuid  it  does  not  appear  that,  undcu"  the  circunistances,  he  could 
liave  or  had  Ity  law  or  the  statute  any  power,  right,  or  autlio- 
rity  to  sign,  seal,  i.ssue  or  deliver  the  saine,  and  by  said  writ. 
it  does  not  appear  that  dejiuty  prothonotary  actetl  in  place 
of  the  prothonotary,  or  in  his  or  tlieir  sickness  or  abs('nce,  as 
in  sucli  case  lie  only  could  so  act  and  sign  and  issue  the  writ 
lierein  issued.  Because  said  writ  issued  and  said  aftiflavit  was 
Iliade,  sigued,  and  sworn  to  on  a  Sunday,  the  Lord'p  Day, 
lieing  a  dies  non,  and  could  not  by  law  issu(^  or  be  signed 
s(!aled,  or  delivcred  on  that  day.  Because  (liddings  was  ar- 
i-ested  and  held  to  bail  iinder  said  affidavit  and  writ  of  capias, 
on  Sunday,  the  tifteenth  <lay  of  November  last  past,  l)eiiig 
the  Lord's  day.  contrary  to  law,  and  said  uail  bond  was  eii- 
fcered  intoand  given  on  said  day,  and  could  notby  law  issue  or 
be  signed,  sealed  or  delivered  on  that  day.  Hecau.se  it  does  not 
uppear,  in  and  by  said  affidavit,  under  and  by  virtue  of  which 
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said  writ  issuod,  that  Gi<ldin^s  is  personally  indcbted  to  ciie 
Déponent  in  a  suni  of  nioney  aniountin^  to  or  exceedinj,' 
forty  dollars.  Because  it  appears  tliai,  at  the  tiine  oi"  tlio 
making  and  taking  of  sucli  affidavit  and  the  issuing  ot"  said 
writ,  tliat  the  solo  claim  of  the  Déponent,  aj^ainst  Giddings, 
was  and  is  for  damages,  said  damages  not  then  or  now  fixed, 
determined,  or  settled,  but  then  and  now  uniiquidated,  and  by 
law  no  writ  of  capins  can  issu(^  for,  aîid  no  party  whatc  ei- 
can  be  arrested  or  detained  in  a  civil  action  for  the  recovery 
of  damages  unsettled,  unli()uidated,  iudeterminate  and  unde- 
termined.  Because  it  does  not  app-ar  that,  at  the  time  of 
making  said  affidavit  and  the  issuing  of  said  writ,  that  Gid- 
dings was  personally  indebted  to  Déponent  or  any  person 
whoiiisoever  or  to  PlaintifF,  in  any  aum  of  mouey  whatever  ; 
but,  on  the  contrary,  it  is  apparent  tiiat,  at  such  time,  no  suni 
of  money  whatevei*  was  due  by  or  exigible  of  him,  Défendant 
by  Déponent.  Because  said  affidavit  does  not  disclose  or  make 
known  any  légal  right  or  causcj  of  action  or  any  right  oi- 
cause  c  '  action  whatever  in  favor  of  the  Déponent  or  of 
any  persoti  whatever  against  Défendant  or  any  cause  of  debt 
whatever.  Because,  by  said  affidavit,  it  appeai's  that  Déponent 
had  no  claim,  or  cause  of  action  whatever,  against  Défendant. 
Because  it  appears  that  the  matters  and  things  complained  of 
by  Déponent  were  committed  by  parties  other  than  Défen- 
dant, tind  for  whose  acts  Défendant  is  in  no  wise  responsible. 
Becatise  it  is  not  stated,  nor  does  it  appear  by  said  affidavit, 
who  are  Piaintiff  or  Défendant  in  this  cause,  and  it  does  not 
appear,  nor  is  it  disclo.sed  that  Déponent  is  the  Plaintitf  in 
this  cause,  the  book-keeper,  or  the  clerk  or  légal  attorney  ot" 
the  Plaintitf,  as  re(iuired  by  law.  Because  it  does  not  appear 
by  said  affidavit  that  any  departure  of  (Jiddings  would  de- 
prive  Plaintitf  of  his  remedy  against  Défendant,  as  required 
by  law.  Because  said  affidavit  does  not  disclose  any  demand 
ever  made  on  Défendant  l>y  Plaintitf' for  said  damage-s,  or  the 
payment  or  refu.sal  of  pay nient  thereof  by  Défendant,  or  that 
the  same  are  now  and  still  due  and  vnijiaid.  Because  Déponent 
in  said  affidavit  hath  failed  to  allège  his  grounds  of  belief,  or 
any  valid,  or  sufficient  grounds  for  his  belief,  that  (iiddings 
was  immediately  about  to  leave  the  Province  of  Canada,  with 
intent  t  lefraud  his  creditors  gi'uerally,  or  PlaintifF  in  par- 
ticular,  !;•  d  that  such  departure  would  deprive  Plaintifi'  of 
his  remedy  against  Giddings.  Because  the  cause  of  action  in 
Déponent'?  affidavit  alleged,  arose  and  originated  in  a  foreign 
country,  to  wit,  in  the  United  States  of  America,  and  particu- 
larly  that  part  averred  in  relation  to  the  four  hundred  dollars. 
Authorities  of  Défendant  on  motion  to  quash  :  1.  As  to  issue 
of  writ  on  Sunday,  without  pétition  ov  sufficient  grounds  dis 
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closèd.  Cons.  8tats.  L  C.,p.  707,  sec.  7,chap.  <S8  ;  Dict.  de  Droit 
rt  Pratique,  vo.  Dliiuinche — Perrière  ;  Deiiizart,  Actes  de  Noto- 
rie'té,  P's  iS5  and  Se(|.,  p.  270  and  Setj.,  p.  543  ;  Ancien  Deni- 
zarfc,  vo.  Fées  et  DiinancheH.  2.  As  to  'inliquidated  dania<,'es, 
Drake,  on  Attachinent  ;  Ale.i'o iider  vs.  Aleluclihin  (1)  ;  Allen 
\s.  Allen  {2);  Darudine  v.s.  GuUinotte  i'ii);  OluipdeUiive  vs. 
Morrlson  (4);  Malhiot  vs.  Hernier  (5):  LeoiMvd  v.s.  Penvell, 
No.  1()8  of  1849,  Superior  Court,  Monti-éal,  (Smith,  J.)  3.  As 
to  «^rounds  of  helief.  lierry  vs.  JJiron,  opinion  of  .Iu(lj;e  Meue- 
DiTH,  4  11  J.  E.  Q.,  p.  1G7,  eo  12  Jl  J.  H.  Q.,  p.  lU.  Larocqm 

(I)  r..'utfi(liivit  ])()ur  C'a/j/rj.'t  ad  rcxpondiiKlioii  doit  contenir  riilli'gation  (|ue 
\v  (Ivhitenv  cmt  personmi/i  inciil  iin(]ftU''  envers  le  Deniandunr.  (Ali  xuinlir  \». 
McLdch/oii,  V.  S  ,  Montréal,  .S(»  déeeniltre  I8.")(),  D.vv,  .1.,  Smith,  .).,  et  Had- 
.ii.KV,  .).,  5  J{.  J.  li.  V.,  ]).  3(i2.) 

Un  attidavit  |)our  obtenir  un  t'iijtids,  dans  lerjuel  il  e-st  juré  "  (jne  le  Défen- 
deur "nt  eiuletté  envers  le  Denianileur  en  une  certaine  .somme  ])our  ])enMion  et 
logement  pendant  six  nutis,  et  poui'  iiardes  et  eti'ets  à  lui  fournis"  est  iiisufti- 
.sant,  parce  «ju'il  n'est  pas  allégué  (jue  le  Défendeur  soit  po-KOiiiiilhiiimt  en- 
ilelté  envers  le  Demandeui'.  (Cnlhlni)i  vs.  liatutt,  C.  S.,  (Québec,  28  juin  ISât), 
DrvAL,  .1.,  et  Mkrkditii,  J.,  *2  It  J.  11.  (j.,  p,  WA.) 


(2)  Un  artidavit  pour  ciipioM,  énon(,'anl  '"  jUe  le  Défendeur  est  persr)nnelle- 
inent  endetté  envers  le  Demandeur  en  la  somme  de  flôO  courant,  étant  le 
montant  d'une  pénalité  stipulée  dans  une  oldigation  exécutée  par  le  Défendeur, 
.1  StanWridge,  le  2!(  avril  I84.S,  t)asée  sur  la  promesse  faite  par  le  Défendeur 
'le  procurer  au  déposant  un  titi'e  lion  et  valalde  à  deux  lots  de  terre  (pii  sc- 
iaient divisés  entre  eux,"'  n'indii|ue  aucune  cause  légale  de  la  dette,  ipioicpril 
y  soit  aussi  allégué  (pie  les  lots  ont  été  divisés  entie  les  j)arties  ;  (|u'an  titre  à 
l'un  de  ces  lots  a  été  fourni  au  déposant  par  le  Défendeur  ;  (pie  ce  derniei'  a 
éti'  mis  en  demeure  et  (ju'il  a  refusé  de  donner  poui-  l'autre  lot  un  titre  au 
Hiinandeur,  le  droit  du  déposant,  dans  ce  cas,  étant  de  i)ouisuivre  pour  obte- 
nir un  titre  et,  à  défaut,  la  somme  ainsi  sti))uîée  sous  foi'ine  de  d(»mmages-in- 
ti  léts.  [AlliH  vs.  A//i'ii,  V.  S.,  Montréal,  28  juin  18."),"),  D\v,  .1  ,  X'ankki.son, 
.1.,  et  Mo.NDKI.KT,  .1.,  ,")  R.  J.  R.  Q.,  p.   14().) 

(.■J)  Dans  une  action  intentée  pour  le  recouvrement  de  la  somme  de  i'.'iO, 
dont  Cr»  j)our  le  louage  d'un  cheval  pendant  (piatre  jo\»rs  et  €2.")  poui'  la  va- 
leur de  ce  cheval  (pli  n'a  pas  été  rendu  à  son  propriétaire,  il  a  été  jugé,  sur 
motion  pour  faire  aimuUa'  le  citpins  émis  en  la  cause,  (pie  le  refus  du  l)éfen- 
ili  iir,  tel  ([u'allégué  dans  l'attidavit  du  Demandeur,  de  rendre  le  cheval  y  meii- 
tiiiimé,  ne  crée  pas  une  dette  |)our  la  somme  de  l!2."),  valeur  dudit  cheval,  mais 
iliimie  seulement  au  Demandeur  le  droit  de  It;  revendirpier  et  de  recouvri^r  les 
iliiuimages  éprouvés  en  c  i.sé(pieiice  (!(!  sa  détention,  et,  dans  le  cas  où  le  clie- 
v,il  ne  .serait  pas  remis  après  le  jugement,  d'en  recouvrer  la  valeur  par  forme 
lie  dommages-intérêts.  {Diiinniiic  vs.  (liiHiiiotli-,  V.  S.,  Montréal,  28  juin  18,")"), 
l»AV,  J.,  Vanfi;i,.s()N,  .).,   et  Mondki.kt,  .).,  ilissiilen/,  5  R.  .).  R.  (>>.,  p.  14").) 


(4)  Des  dommages  non  liipiidés  ne  iKMivent  être  ott'irts  en  compensation 
il.iiis  une  action  sur  ohligation  notariée.  (Chnpili/tiliii'  vs.  Marrhun,  V.  S., 
Montréal,  SOdécembie  185«),  Day,  J.,  Smitii,  .1  ,  et  RAiHii.Kv,  .1.,  .">  R.  .).  R. 
',•.,  p.  1-).S.) 


(.")|  Si,  dans  une  action  commencée  pai  ca/(/»Tx,  la  cause  d'action  énoncée  dans 
r.itlidavit  est  différente  de  trelle  énoncéi!  dans  la  dé'claration,  le  rnpitts  sera 
iiiiuulé.  (Ma'lhiol  vs.  Hiviiiir,  V.  S.,  (Jiiébec,  2.'{  juin  18.")l,  DrvAi,,  .).,  et 
Mkukdith,  j.,  3  R.  J.  R.  Q.,  p.  57.) 
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VU.  Clmir  (1).  4.  Xot  allowod  l)}'  tlie  Jndfje  or  Prothonotaiy, 
Cons.  Stats.  L.  C,  chap.  «7,  ]).  801),  clmp.  H3,  p.  704,  chap.  78. 
p.  672.  As  to  ptnver  of  l')('puty,  chap.  88,  p.  710,  sec.  43. 
5.  Not  statod  that  deponont  is  Plaintift"  or  who  is  Défendant. 
Cons.  Stats.  L.  C,  p.  808,  rcquire  affidavit  of  Plaintiff,  his 
book-keeper,  clork  or  légal  attorney.  ().  As  to  S400,  if  not 
foreign  debt,  soe  Beaxifield  vs.  Wlifclcr  (2).  On  motion  for 
security  for  costs.  Cons.  Stats.  L.  C,  p.  720,  sec.  08  :  Cir'd 
Code  fjouisiana,  p.  9,  sec.  42;  1  Bourjon,  Tit.  0,  cluipitre  1  ; 
Ferrière,  Dict.  de  Droit  Prati(|Ue,  vo.  Domicile  ;'Don\fit,  Liv.  1, 
Tit.  1(),  .sec.  8;  Coatuni''  de  J\iri^,  art.  173  ;  (îuyot,  vo.  Jhnni- 
cUe,  pp.  109,  110.  Tlie  Suporior  Court  (Mr.  Justice  Smith) 
rendered  judgnient  on  the  31  st  Deceniber,  1803.  His  Honor 
said  :  Two  ])oints  came  up  for  e.xamination  in  this  case.  The 
action  was  brought  by  Redpatli  against  Défendant,  to  recovei- 
(hunages  for  certain  injuries  to  his  person,  which  lie  alleged 
has  been  inflicted  upon  him  by  tlie  order  and  authority,  and 
with  the  connivance  of  Défendant,  the  American  Consul 
(Jeiieral.  An  e.ire/)tion  â  la  foi'vie  liad  been  fyled  by  Défen- 
dant. His  Honor  had  not  observed  in  the  record  any  plea  to 
the  merits.  The  Défendant  no\v  moved,  fii\st,  for  securit}'  for 
costs,  alleging  that  Plaintif!'  Re<lpatli  had  no  domicile  in  this 
couiitry,  aîid  lie  produced  a  number  of  affidavits  in  support  of 
this  allégation.  The  Plaintiff  declared  that  he  was  a  résident 
lien;  and,  in  point  of  fact,  it  seemed  that  he  was  a  résident. 
The  affidavit  went  to  show  that  he  had  no  légal  domicile  hère. 
Well,  it  was  not  neces.sary  that  a  man  should  hâve  a  domicile 
in  order  to  brinj;  an  action  in  this  countrv.  If  an  iniurv  were 
received  hère,  it  would  be  unjust  to  deny  him  the  right  of 
action  because  lie  happened  to  hâve  no  légal  domicile,  tliougli 
a  résident.  But  the  only  évidence  respecting  domicile  consist- 
ed  of  the  affidavits.  Tlie.se  affidavits,  with  one  or  two  excep- 
tions, were  takeu  in  New-York  and  sworn  before  persons 
apparently  authorised  to  receive  dépositions.  But  a  moments 

(1)  Diuis  un  iirtiilavit  pour  rnpia»,  l'iiUôgui''  iiiU'  le  l>i''fondenr,  fé.si(liiiit  «liiiis 
les  KtatsUiiis  (r/ViurTiiiuo,  ost  sur  le  point  lU'  ijuittcr  la  Province  jumr  iillcr 
aux  Ktiit.s-Uiiis,  et  (loniliut  le  nom  de-*  pLM'sonni's  (jui  en  ont  informé  le  cl<''])o 
Kfint,  n"inili(|ue  pas  l'intention  de  fnuiiler  et  est  insntfisaut.  {L'inirijn--^  vs, 
C'nrk\  V.  S.,  .Moiitiéal,  2!)  avril  1H."»4,  Day,  .1.,  Smith,  J.,  et  Monkklkt,  .1., 
4  R.  .1.  R.  t,).,  p.  L'12.) 

(•2)  UnatHilavit  pour  obtenir  une  (.aisie-arrêt  avant  jugement  doit  inditjuei 
la  cause  do  lu  dette  avec  a.ssez  de  juveLsion  pour  ))eruiettre  au  tribunal  de 
ju^'er  si  le  Défendeur  est  endetti'  ou  non  envers  le  jleniandeur  :  eu  i:on8é(|uenie, 
uu  alH.liivil,  allt'guaul  "  (|ue  le  lléfendeur  est  endetté  envers  le  Demandeur 
eu  une  somme  déterminée  p(»ur  ettets  et  marchandises  vendus  et  livrés  pai'  li' 
Demandeur,  tel  (iu"il  apparaîtra  par  le  compte  cpii  doit  être  produit  en  eetlc 
oause,"  est  insutlisaut,  attendu  que  cet  aflidavit  n'indicpie  pas  (pie  les  effets  1 1 
marchandises  aient  été'  vendus  et  liviés  au  l)éfeiuleur.  {/Innifiiltl  </  a/.  \  >. 
Wlioltr,  V.  S.,  .Moutrcal,  'M  déeend.re  1S(>(>,  .Momv,  .).,  !»  R.  .).  R.  Q.,  p.   l-J.) 
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lortcetion  niust  show  that  thèse  dépositions  could  not  he 
iceeived  hère.  In  order  that  thèse  aflRdavits  from  a  forei^n 
oountry  shonld  be  roceived  liere,  they  nnist  be  sworn  before 
sonie  individual  recognizable  by  the  Courts  of  Canada.  But 
tliere  was  anotlier  objection,  even  if  they  could  be  read  hère. 
Tliere  was  no  doubt  but  ail  thèse  dej)ositions  were  caluin- 
iiious  in  their  nature.  They  did  not  touch  the  niatter  in  (jues- 
tion,  but  they  vilitied  aiid  jilmsed  Plaintiff",  and  pointed  hini 
ont  as  the  greate.st  scoundrel  in  the  world.  Thejudgment  of 
tli(^  court  on  thèse  affidavits  was  that  they  nuist  be  struck 
froii.»  the  fyles  of  the  court  as  caluninious  and  abusive  in  their 
nature,  and  not  to  be  received  at  ail.  In  the  next  place,  thei-e 
was  eiiough  before  the  court  to  .show  that  Plaintiff  was  a 
résident  hère,  though  he  niight  hâve  no  légal  domicile.  The 
court  nuist  take  the  évidence  as  it  stood  and  niust  reject  with 
costs  Defendant's  motion  that  Plaintitt'  should  be  ordered  to 
give  seourity  for  costs.  Next  as  to  the  main  question.  It  was 
to  be  déterminée!  wliether  the  action  brought  hère  was  ono 
that  could  be  maintained  in  this  court.  On  reading  over  tho 
papers  it  was  évident  that  a  serions  injury  was  complained  of 
iuul  one  which  it  was  for  the  jury  to  appreciate,  if  the  case 
ivcr  procceded  to  that  point.  It  was,  however,  suHicient  for  the 
court  to  take  the  statements  as  they  appearcd  in  the  record.  The 
Défendant  moved,  in  the  second  place,  that  this  proceedingby 
ca])ias  be  quashed  upon  several  grounds,  which  resolve<l  theni- 
selves  into  four  niaiti  objections  :  1  st.  That  the  capias  was 
issued  out  upon  a  Sunday  without  adéquate  reason  or  ju.st 
cause.  2nd.  That  there  was  no  sufficient  déclaration  in  tho 
affidavit  that  Défendant  was  personally  indebted  to  Plaintitt' 
in  a  sum  exceeding  £10  lird.  That  Honey.  the  deputy  protho- 
netary,  had  no  right  to  i.ssue  a  (nj>l<is.  4th.  That  Plaintiff  in 
liis  affidavit  did  not  asisii^n  sufficient  reasons  to  iustifv  the  as- 
sii'tioi.  t'.at  Défendant  was  about  to  Icjive  the  province  As  to 
the  first  objection,  that  the  writ  was  issued  on  a  Sunday  and 
tliat  the  judge  was  not  justified  in  granting  the  writ,  the  ge- 
111  ral  rule  was  that  it  was  only  upon  juridieal  ilays  that  pro- 
(css  could  i.ssue  at  ail.  But  there  weri-  exceptional  ca.ses. 
Wliere  a  party  deelared  that  he  niiglit  sustain  <lamage  or  lose 
liis  debt  liy  waiting  till  the  Mon(lay,  there  was  sufiieient  to 
justify  th(;  judge  in  allowing  the  writ  to  issue  on  Sunday. 
Hi.s  honor  would  leave  the  secoiul  objection  to  be  dispo.sed  of 
last.  The  third  ground  was  that  the  deput}'  ju'othonotary  had 
lin  right  to  act  as  prothonotary.  There  could  be  no  doubt  on 
this  point:  the  deputy  aeted  every  day  as  prothonotary', 
rither  in  the  alisence  of  the  chief  ofîicer,  or  f(jr  the  dispatcli 
i<ï  laisiness.  This  objection  could  not  be  niaintained.  The 
Inurth  gnauid   was  that  there  was  no  sufficient    reason  for 
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supposiiig  tlmt  Défendant  was  about  to  leave  the  province. 
Hut  Flaintifi' niade  oath  that  Giddings  had  told  hini  so  hini- 
self.  If  this  wero  not  tfue  Défendant  niiirht  pétition  to  lie 
liberated  ;  if  true,  there  was  a  j^ood  cause  for  the  eapuix. 
'riuu'e  was  only  one  (piestion  left,  the  principal  one,  naïuely, 
eould  a  ciiplaH  issue  \vh''re  the  claini  rested  upon  unlifpiidated 
dam  if^es  ?  After  a  little  examiriation  the  Court  was  satisfied 
that  this  righfc  existed  ;  for  if  it  did  not  exist,  therc;  would 
often  be  a  déniai  of  justice  to  PUiintitf  under  circunistances 
which  would  render  such  déniai  wary  sad.  The  Plaintiff  had 
sworn  that  Défendant  was  in>lebted  to  hini  in  a  sutn  exceed- 
ing  €10,  and  he  added  that  thei-e  was  a  sun»  of  S4()()  which  lie 
had  laid  uut  and  expended.and  also  asuin  of  S 2 0.000  damages 
incliided  in  the  ^20.000.  The  Piaintitf  swears  that,  in  con.se- 
([uence  of  the  orders  or  directions  of  Défendant  he  was  car- 
ried  away  from  this  country,  incai'cerated  and  subjected  to 
every  indignity,  and  that  he  was  obliged  to  lay  ont  the  suin 
of  §400,  in  his  own  defence.  Will  any  one  say  that,  undei- 
thèse  circumstances,  this  diil  not  constitute  a  del)t  ?  A  niaii 
had  been  tak(!n  away  to  a  for.'ign  country  and  he  had  beeii 
obliged  to  lay  ont  a  large  suin.  Could  this  be  set  aside  on  tlu' 
preti'nce  that  it  was  a  debt  contracted  in  a  foreign  country 
and  therefore  it  was  not  good  for  a  aipyis  i  VVhy,  it  was  part 
of  the.  res  (/est ai  ;  it  was  j)art  of  the  (Iclicfaut.  It  was  impossi- 
ble to  (livide  the  inattei",  and  say  that  one  part  of  the  toit 
was  coiumitted  in  this  country  and  another  part  in  anotlirr 
country.  There  Wiis  then  évidence  that  the  debt  existed.  Wc 
come  back  to  the  main  (pitistion  :  could  a  eupuis  issue  for  da- 
mages i'  [t  had  been  said  that  where  an  action  sounded  in 
damages,  the  intervention  of  a  jury  was  re(|uired  to  e.stimate 
the  amount  and  that  there  cotdd  be  no  debt  in  exi.stence  till 
it  had  bei^n  liinited  and  restricted,  Some  liad  said  that  it  must 
be  a  sum  of  nioney  actually  due,  before  it  could  be  considend 
a  debt  at  ail.  But,  in  this  country,  where  we  followed  the 
Roman  and  French  law,  ail  claims  were  considered  dt'bts 
whetlier  they  arose  from  a  contract  or  a  fort.  It  couM  not  lie 
said,  tlierefore  that,  becaust;  there  was  no  contract  brokeii. 
there  eould  be  no  debt.  If  a  laan  knoeked  another  dowii, 
inainied  him  or  took  away  his  life,  the  law  made  the  contract 
and  the  party  having  violated  the  law  became  liable  to  da- 
inam-s.  Did  not  this  constitute  a  contract  as  stronî;  as  one 
passed  between  the  parties  ?  A  nuinber  ot  authorities  had 
been  cited  as  to  whetlier  an  action  by  capias  would  lie  for 
damages  of  this  description.  In  several  of  the  states  theic 
were  positive  enactinents,  but  in  thèse  very  cas's  they  touk 
iTooil  care  to  mako  no  distinction  between  cases  of  tort  and 
cases  of  contract,  and   his  honor  c«msidered  that  it  would  be 
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inonstrons  to  do  ho.  It  could  oïdy  be  donc  by  the  authorit}' 
lit'  tho  sonate.  Supposing  a  nian  inHictod  bodily  injury  upon 
a  person,  this  was  ground  for  a  ctipias  ;  if  ho  destroyed  pro- 
[lerty,  it  niakes  no  différence.  And  going  a  step  further,  sup- 
pose life  wcre  taken  away,  what  différence  did  it  inake  ?  Was 
a  nian  wlio  had  been  ruined,  his  jn-operty  destroyed  and  his 
pcison  niainied,  to  l»e  told  on  conùng  before  the  Ctmrt,  that 
iiis  action  coiild  not  he  uiaintained,  V)ecaiise  tliere  were  no 
liquidated  damages  ?  This  objection  therefore  could  not  be 
uiaintained.  If  the  judge  coukl  see  in  the  facts  suliuiitted  to 
hini  soniething  tangible  that  vvoukl  give  damages,  it  was 
increly  a  question  as  to  the  aniount  of  bail.  His  honor  was  of 
opinion  that  if  there  vvere  no  other  debt  but  the  four  hundred 
dollars,  it  would  hâve  been  sufficient  to  maintain  tli(>  cdpins, 
and  liow  nnich  niore  so  when  to  this  was  added  the  clain»  for 
uiili(puilated  damages  ?  In  an  action  for  séduction  in  ITpper 
Canada  it  was  held  that  there  was  good  ground.  IJnder  ail 
tlit^  circunistances,  his  honor  did  not  hesitate  a  moment  to  say, 
that  an  arre.st  might  be  made  for  unliquidated  damages.  Mo- 
tion di.smissed.    9  /.,  p.  225. 

H.  Devlin,  for  Plai.itift: 

Perkins  &  Stei'IIEXS,  for  Défendant. 


POWERS  OF  ASSIGNEE. 

Corirr  ok  Queen'.s  Uexch,  Montréal,  Mardi  f)th,  isiiô. 

In  appeal  from  the  Circuit  Court,  District  of  Montréal. 

("oram  DuvAL,  C.  J.,  Meiœuith,  J.,  Mon'Delet,  J.,  and  Bad- 

fil.EY,  A.  J. 

(!i:(>|{(iE  Stai?KE  et  (il.,  Deftuidants  in  Court  below,  Ap])ellaii<s, 
aiul  J.AMES  M.  Henderson,  Plaintiffin  Court  below,  Res- 
])ondent. 

\  cominereial  lirm  placer!  a  (}uantity  of  tobacco  iii  tlio  liands  of 
.\li|iollaiits  to  he  lield  by  tliciu  uiitil  tlie  .saiil  finn  slumld  deliverto 
AinipllaiitH  a  l'ertain  pronii-ssory  note  of  anotlier  finn.  The  said  liist 
lui'iitioned  firni  liccoininjr  bankrupt  assijrnod  and  transferrod  witli  tli(\ 
iniisent  of  Ap[)ellants,  ail  their  "tock  and  (daims  (rréancis)  to  Ite.spon- 
iltiiil  as  assignée  oftlieir  estate,  yivin^  liim  fuil  |)o\ver  tf)  reccivi*  and 
si'll  and  dispose  of  tlie  said  stock  in  such  a  nianncr  us  lie  slionid  .secî  lit 
t'or  tlie  benefit  of  their  creditors.  Tlio  Keapondent  oflbred  tlie  sai<l  note 
tu  AppellantH  wliich  they  received  and  retaincd,  bnt  refnscd  to  deliver 
iiji  tlie  tobacco.  Held,  tbat  the  Kesponde;it  as  sn(d»  assignée  coiiid, 
in  iiis  o\vn  naine,  revendicate  the  said  toiiacco  in  tho  pissession  of  the 
ApiicUant.  (1) 

(I)  V.  ait.  lue.  1'.  C. 
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ïliis  action  vvas  brought  by  ReaponLlent  to  recover  posstvs- 
sion  of  four  boxes  of  tobacco,  of  the  value  of  S1'S3.90.  The 
déclaration  sets  forth  that,  on  the  27th  of  January,  1801,  the 
Hrni  of  Stalker,  O'Brien  and  Co.  placcd  in  the  haniis  of 
Appellants  the  four  boxes  of  tobacco  in  question,  to  be  held 
by  them  until  Stalker,  O'Brien  and  Co.  should,  in  fulfihnent 
of  an  undertaking  then  entered  into,  obtain  and  deliver  to 
Appellants  the  promissory  note  of  the  firui  of  Newton  and 
Jennings,  for  the  sum  of  $100,  dated  14th  Nuveniber,  1860, 
payable  five  nionths  after  date  and  being  in  renewal  of  ano- 
ther  note  of  Newton  and  Jen;iiags,  then  held  by  Appellants, 
Appellants  agreeing  to  deliver  up  the  tobacco  as  soon  as  the 
renewal  note  sliould  be  delivered  to  them.  Th*  t,  on  the  12th 
of  February,  180 1,  by  deed  before  Doucet  aiid  colleague, 
notariés,  Stalker,  O'Brien  and  Co.  dissolved  co-partnership, 
and,  for  the  con.-ideration  a,nd  on  the  conditions  in  said  deed 
mentioned,  assignod,  transferred  and  niade  over  to  Respon- 

in  trade  and  ail  suins  of  nioney  due  to 

:•  to  Respondent  to  deniand,  recover  and 

thereby  subrogated  Respt)ndent  in  ail 

'ege.s  of  Stalker,  O'Brien  and  Co.,  witli 
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full  p(>wer  t<  M-^;.'ive  and  sell  und  dispose  of  ail  their  said 
stock  i!j  trade,  in  si.-  ''  niî  .  v  /•  as  he  should  see  fit.  That  this 
transfer  antl  as.signn)ent  \>':i:>  nnWe  with  the  express  con.sent, 
approval,  ratification  and  acceptance  of  ail  the  creditors  of 
Stalker,  O'Brien  and  Co.  and  especially  of  Appellants.  And 
that  :iaid  fi)ur  boxes  of  tobacco,  then  in  Appellants'  po.ssession, 
formed  part  of  the  stock  in  trade  assigned.  That,  innnediatfly 
after  the  exécution  of  said  deed  and  the  ratification  and  iic- 
ceptîince  thereof  l)y  Appellants  and  other  creditors  of  Stalkei-, 
O'Brien  and  Co.,  Respondent  received  delivery  of  the  estate 
assigned  aiul  took  actual  pos.session  of  ail  the  stock  in  trade, 
except  said  four  boxes  of  tobacco,  and  became  invested  with 
ail  the  rights  and  privilèges  of  the  firm,  pertaining  to  the 
said  estate  and  stock  in,  trade,  including  said  four  boxes  oi' 
tobacco.  That,  nbout  the  14th  Mardi  foUowing,  Respondent 
oHiered  to  Appellants  the  renewal  note  of  Newton  and  Jen- 
nings and  demanded  the  tobacco.  The  Appellants  receiveil 
and  retained  the  note,  but  refused  to  deliver  up  the  tobacco. 
The  ileclaration  concludes  that  Appellants  be  ordered  to  deli- 
ver the  tobacco  to  Respondent  witliin  a  delay  to  be  fixed  by 
the  Court  and,  in  default  of  so  doing,  that  they  be  condemn- 
ed  to  pay  its  value  with  costs  of  suit.  The  Appellants  pleaded 
five  pleas:  1.  A  défense  au  fovd  en  droit,  urging  that  Res- 
pondent, as  assignée  to  the  estate,  lias  no  riglit  of  action. 
That  the  allégations  of  the  déclaration  are  insuftîcient  to  sus- 
tain  his  individual  claini,  or  any  right  or  daim  in  the  quality 
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(if  assignée.    That  the  action  should  hâve  been  l)rought  by 
Stalker,  O'Hrion  and  Co.   2.  That  the  tobacco  does  not  belong 
to   Respondent,  he  never  having  received   <lelivery  nor  had 
possession  of  it  before  the  institution  of  this  action,  wliich  is 
tlierefore  unfounded.    8.   That,   on    the   3rd    of   July,    18(50, 
Stalker,  O'Brien  and  Co.  were  indebted  to  Appellants  in  the 
suni  of  £(){)  Os  4-d  for   gnods   and    they    agreed   to   givo  to 
Appellants  customer's  paper  tus   collatoal    security   for  the 
above  ainount  and  for  subsecpient  purchases.    That,  on  the 
;îrd  day  of  August,  18()0,  Stalker,  O'Brien  and  Co.  gave  Aji- 
pellantfi    Newton    and    Jennings'    proniissoiy    note   at   three 
luonths'  for  !?100,  and  also  Leblanc  and  Bourdons  note  for 
SI 00  as  security  for  the  debt  aforesaid.    That  thèse  two  notes 
were  subse(|uently  paid  to  Appellants,  leaving  a  balance  due 
to  theni  of  £1!)  l.'is  5d.    That,  on  the  2<)th  January,  18()1, 
Stalker,  O'Brien  and  Co.  delivered  to   Appellants   the  four 
hoxes  of  tobacc(}  as  collatéral  security  for  the  payment  of  said 
note  of   Newton   and   Jennings,  not  then   due,  and   for  the 
further  ci.iim  of  Appellants  against  theni,  and  that  the  tobac- 
co was  then  valued  at  Jji^OiJ.Oô.  That, on  the  lôth  of  May,  I8(il, 
Ap])ellants,  viewing  the  insolvency  of  Stalker,  O'Brien  and 
("o.,  sold  one  box  of  the  tobacco  for  the  net  suin  of  £8  I7s  8d, 
which  reduced  their  daim  to  £15  15h   9d,    for  payment  of 
which  they  hold  the  tobacco  as  security  and  ofter  to  give  up 
the   tobacco  on   being  paid   this  sutn,  and   pray   that  it  be 
adjudged  that  ihey  hâve  a  right  to  hold  the  tobacco  till  the 
sai<l  suni  be  paid  to  theni  and  that  Plaintifl's  action  niay  be 
disniisst'd.  4.  That  Respondent  lias  never  had  deliveiy  or  pos- 
session of  the  tobacco,  luis  never  rendered  any  account  to  the 
eieditors  of  Stalker,  O'Brien  and  Co.,  and   that  Appellants 
liave  only  three  boxes  of  the  tobacco  now  in  their  po.ssessioii 
which  are  of  the  value  of  only  !*.50.    5.  The  gênerai  issue.    To 
thèse  pleas  gênerai  answers  were  tiled,  and  the  caude  was 
inscribed  for  hearing  in  law  and  for  EvqiuHe,  and  hearing 
on  the  nierits  at  the  sauie  tiine.    The  Respoi]<lent  tiled  a  copy 
(if  the  deed  of  transfer  and  assigniiient,  at  the  foot  of  which 
iippears  a  written  approval  ami  acceptance  signed  by  Appel- 
lants, and  over  twenty  otlier  creditors  of  Stalker, O'Brien  and 
Co.,  and  which  is  in  the  foUowing  ternis:  "  VVe,  the  under- 
"  signed  creditors  of  the  bankrupt  tirni  of  Stalker,  O'Brien 
"  and  Co.,  after  having  taken  communication  of  the  above 
"  ileed  of  assignment,  liereby  apjirove  of,  ratify,  contirm  and 
''  uccept  the  saine,  consenting  that  the  assignment  be  cai'ried 
"  ont  at;cording  to  its  dispositions.    The  undersigned  further 
"  consent,  agrée,  and  give  full  authority  to  the  James   Hen- 
'  der.son  to  dispo.wc;  of  tlu;  stock  in  trade  aud  book  debts  of 
■'  the  tinu,  in  the  manner  lie  shall  deem  most  advisable  in  the 


320 


RAPPORTS   .JUDICIAIRES    HEVlSI^iS 


"  intdivst  of  tlu!  crc'diturs  jj^cnerally,  hei'cby  ratifyinpf  any  Haie 
"  which  he  iiiay  otiect  tlu-rt'of  in  block  at  so  inncli  in  the 
"  p<)un<l  aftcr  [)ul)licati()n  upon  tt'ndcrs,  or  otluTwiai',  pronii.s- 
"  int>'  t,()  lictld  Mucli  sale  jrood  and  uindin^  oursolvcs  not  to 
"  tivnililo  the  HcndiTson  ;  the  proceeds  to  be  distributed 
"  ainon^  the  .sevenii  creditors  iti  pi-oportion  to  their  Hevoral 
"  chiiîns,  an,  iikivc  la  livre."  The  Couj't  belovv  (Monk  A.  J., 
4th  Mardi,  LSG.S,)  rendered  th^  tbllowin^  judginent:  "The 
Court,  considerint,'  that  the  tléfenxc  en  droit,  pleaded  V»y  Dé- 
tendants, is,  uncUa'  the  eii'euni.stances  of  this  case,  as  set  forth 
in  Phiintiff's  (U^clamtion,  unfounded  in  law.  ('onsidering  that 
Defeixhuits  hâve  not  proved,  by  lej^al  and  sufficient  testiniony, 
tlie  niaterial  alle<fations  of  tlieir  ph-as,  secondly,  thirdly,  and 
fourthly,  ])leaded,or  established  tlieir  sufîiciency  in  law.  And, 
.seein^  particularly  that  it  is  not  proved  ^lait  the  four  boxes 
t)f  fobaceo  souffht  to  be  recovercd  by  the  présent  action  were 
placed  in  the  posse.ssion  and  custody  of  Défendants  and 
pledfi'ed  to  tliein  for  the  causes,  ^oods  sold,  délits  and  liabili- 
ties,  and  in  the  nianner  and  form  as  allej^ed  in  the  plea  third- 
ly pleaded  liy  Défendants,  doth  disniiss  the  (léfcnse  fn  droit 
and  the  pleas  .secondly,  thirdly  and  fourthly  ])lea(led  by  De- 
fendants,  and  proceeding  to  adjudge  upon  the  nierits  of  Plain- 
tiff's  action  and  demande.  Considering  that  Plaintif!'  hath 
proved,  by  légal  and  sufficient  évidence,  the  niaterial  alléga- 
tions of  his  déclaration,  and  particularly,  that  the  four  lioxes 
of  toliacco  were  and  are  included  in  the  .stock  in  trade  of  the 
tirni  of  "  Stalki'r  and  O'Brien,"  and  were  the  property  of  the 
said  tirin  on  the  twelfth  day  of  February,  1801,  and  weic 
transferred,  assigned  and  niade  over  to  Plaintifl'  by  "  Stalker 
and  O'Brien,"  in  and  by  the  deed  of  assigninent  inade  on  the 
twelfth  day  of  February,  ISlil.  Considering  that  Défendants 
becaine  parties  to  the  deed  of  assigninent,  ratitied,  confirnied 
aixl  signed  the  sanie,  together  with  the  other  creditors  of 
"  Stalker  and  O'Brien,"  and  gave  full  authority  to  Plaintif!', 
as  the  a.ssignee  of  the  tirni  for  the  beiiefit  of  the  creditors  of 
"  Stalker  and  O'Bi-ien".  Considering  that  J)efeiidants  bound 
and  oblijfed  themselves  not  to  obstruct,  niole.st  or  trouble 
Plaintiti'in  the  performance  of  his  duty  as  such  a.ssignee;  and 
considering  that  by  the  assignnieiit,  PlaintiH"  had  a  right  and 
becaine  Ixtund  to  take  jiossession  of  ail  the  stock  in  trade  of 
"Stalker  and  O'Brien,"  and,  aniong  other  goods,  waivs  ami 
iiierchandise,  of  the  four  l)oxes  of  tobacco,  for  the  purpose 
afore.said,  and  that  ail  the  parties  becaine  bcaind  to  facilitatc 
the  exécution  of  the  deed  of  assigninent.  Ct)n.sidering,  further, 
that  Défendants  hâve  wholly  failed  to  prove  that,  at  the  tiiiii 
of  the  institution  of  the  pre.sent  action,  or  at  the  tiine  of  tli 
exécution  of  the  deed  of  a.ssignn»ent,  the  four  boxes  of  tobae 
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(M  liclonood  to  them,  or  tliat  tliey  Ijad  any  right,  titlo,  or 
claini  wliatevi'r  to  hold  and  retain  the  saine,  as  security  or 
pleiljre,  for  any  debt,  liability  or  obligation  on  the  part  of 
■  Stalker  and  O'Brien,  "  or  on  the  part  of  any  other  person  or 
persons  whonisoevcr,  but,  on  the  contrary,  it  doth  appear, 
troni  the  évidence  adduced.that  the  rétention,  by  Défendants, 
of  the  four  boxe.s  of  tobacco  was  and  is  wronjfful,  and  wholly 
contrary  to  law,  and  in  violation  of  the  deed  of  assignnient  ; 
sceing,  therefore,  that,  under  the  circumstances  of  this  case, 
accordinçr  to  law  and  the  proof  adduced  therein,  it  is  not  com- 
pétent for  Défendants  to  contest  the  right,  title  and  authority 
of  Plaintiff  to  institute  and  niaintain  t!ie  présent  action,  for 
the  recovery,  in  due  process  of  law,  of  the  four  boxes  of 
tohacco;  seeing  that  it  appears  from  the  déclaration  of  Defen- 
(liints  in  their  pleas,  that  they  hâve  sold  îUid  disposed  of  one 
of  the  boxes  of  tol)acco  and  this  previous  to  the  issuing  of 
th(^  writ;  and  c«)nsidering  that  Plaintifï"  hath  established,  by 
Icy-al  and  sufficient  e\  idence,  that  the  thi'ee  boxes  of  tobacco 
scized  weve,  at  the  tinie  of  seizure,  of  the  value  of  ninety- 
fi^ht  dollars  and  thirty  cents,  and  that  the  )k)X  of  tobacco,  so 
sold  by  Défendants,  was  at  the  sanie  period  of  the  value  of 
tliirty-iive  dollai'S  and  sixty  cents.  The  Court  doth  déclare 
tlic  Saisie  Rcvendiciition  niade  of  said  three  boxes  of  tobacco 
ffodd  and  valid  ;  and  it  is  consitiered,  ordered  and  adjudged 
tliat  Défendants  do,  within  three  days  from  this  day,  deliver 
up  to  Plaintiff'  the  boxes  of  tobacco  s<'ized  and  do  pay  and 
satisfy  to  Plaintiff  the  sum  of  thirty-tive  dollars  and  sixty 
cents,  as  ami  for  the  value  of  the  1)ox  of  tobacco  disposed  of 
liy  l)efei»dant,  and  in  default  of  ])efendants  delivering  up  the 
tliree  boxes  of  tobaceo  to  Plaintiff,  within  the  above  delay, 
IK  l't'udants  are  hereby  jointly  and  severally  adjudged  and 
cniid'Muned  to  pa}'  and  satisfy  to  Plaintitf  the  further  sum  of 
'liiH'ty-eight  dollars  and  thirty  cents,  as  and  for  the  value  of 
tlii'  tlwee  boxes  of  tobacco,  with  interest  upon  the  sum  of 
thiity-live  dollars  and  sixty  cents,  and  in  case  of  the  non- 
(Klivery  of  the  three  boxes  of  tobacco,  upon  the  further  sum 
iif  iiiiiety-eight  dollars  and  thirty  cents,  trom  the  twenty-third 
iliiy  of  Septend)er,  IHiil,  date  of  the  service  of  process,  until 
actual  payment,  an<l  costs  of  suit. 

ll.MMiLKY,  J.,  said  :  "  The  tirst  dithculty  arises  at  the  thres- 
h.tld  ;  it  is  the  <|Uestion  of  law,  as  to  Respondent's  right,  in 
liuv,  to  institute  an  action  in  rem.  for  the  recovery  from 
Aiipellants  of  the  tobacco,  part  of  the  stock  in  trade  of  the 
liUc  tinii  and  then  in  their  possession.  With  référence  to  this 
••oiiii'etion  solely,  and  to  the  légal  objection  raised  by  Appel- 
''\nts  against  Respondent's  right  of  action,  it  nmst  be  ob.serve<l 
liîit  the  demuirer  <if  course  briuL''*  both  pti'-ties  into  Court 
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u|»(<n  tho  (Iced  «intl  upou  tlio  cuitract-  tlier(;in  sot  l'urtli,  ti> 
wliic'h,  oïl  tlie  oue  hau<l,  Hespondeiit  was  a  party,  and  to  whicli, 
on  tlie  i)thL'r,  Appt'llants  had  uiicoiiditionally  assmited  whore- 
l»y  tlie  latttir  luuî  coiitractod  and  a^recd  that  hc  sliuuM  rcceivf 
and  tlisposu  of  the  ontirc  stock  in  tradi;  ot'  Uie  dissolved  tîriii, 
anil  of  whicli  stock  the  tubacco  fornied  a  part  as  alleged.  Tlie 
Appcllants  could  not  Icfjally  ol»j(!ct  a^ainst  tlieir  own  contract  ; 
and,  if  it  wero  sutHciently  set  ont  in  tlio  doclaïution,  thcy 
could  not  denmr  to  the  exercise  of  Respondent'a  deniand 
thereby,  for  the  recovery  of  the  Hrni's  stock,  a  ri^lit  in  hiiii 
which  Appellants  theniselves  had  fully  recognized  n.nd  assent- 
ed  to.  The  deniurrer,  under  thèse  circunistances,  was  not  jus- 
tiHed  and  was  properly  rejected  by  the  Circuit  Court.  The 
second  and  reniaining  point  is  upon  the  inerits.  In  iimine,  it 
uiust  be  stated  that  as  well  in  the  dechiration  as  in  the  pUia, 
the  tobacco  is  rect)gnized  as  of  tlie  stock  or  proi)erty  of  tho 
dis.solved  firm,  but  it  is  alle<.jt'd  by  both  parties  to  bave  Itecii 
ludd  as  seewrltjj  hy  Stark(!  and  Co.  The  [)arties  difler,  how- 
ever,  upon  this  (juestion  of  security.  Tho  Kespondent  as.sfcrts 
that  tlie  deposit  was  spécial  and  teniporary  only  until  the 
reiiewai  note  of  Newton  and  (-o.  could  be  içiven  to  Appellants. 
The  Appellants  as.sert  tlu't  the  deposit  was  gênerai  to  cover 
the  balance  of  acco  "Mf.  due  thom  by  Stalker,  O'Hrien  and  G". 
The  évidence  u[ion  this  point  is  to  be  found  in  the  testiniony 
of  the  two  partners,  Stalker  and  Tibbets  idiiiH  O'Hrien,  and 
of  J>a.\ter.  An  objection  was  raised  again.st  the  testiincaiy  ol" 
Stalker  on  account  of  interest.  Tlie  Statut(s  sub-.sec.  2, 
sec.  14,  eap.  <S2,  C.  S.  L.  C,  has  provided  that  any  person 
challenged  as  a  witness  on  the  ground  of  interest  niay  givc 
évidence,  but  his  évidence  shall  bave  its  weiglit  with  tlic 
judge,  according  as  he  is  deenied  entitled  to  cn^dibility.  The 
action  is  in  Respoiulent's  naine  and,  whatever  the  resuit 
inight  be,  Stalker  coald  dérive  no  beneHt  from  it.  Legally, 
liis  évidence  could  not  lu;  rejected.  The  only  question  is  a,s  tu 
the  credibility  of  bis  testiniony."  Judginent  conrirnied.  (9  J., 
p.  28.S.) 

J.  A.  Tekkins,  J«»j.,  for  Appellants. 

Ahbdtt  and  DouMAN,  for  Kespondent. 
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FRAUD.-EVIDENCE. 

CoUUT  <»i"  Qhken's  Mkn<-II,  Montréal,  Junu  Int.,  1HG5. 

It)  Appcal  ïroiu  tho  Supcrior  (vourt,  District  of  Bedt'ord. 

Coraiu  DuvAL,  C.  J.,  Meukditii,  .),,  Dhummond,  J.,  Mundklkt, 

J.,  and  Hadoi.KY,  J. 

Samiikk  Hkkuiman'  /'/  ((,r..  Plaint. 'm  in  Court  hdow,  Appel- 
hmts,  and  Samuel  Ricmaud  Taylor,  Défendant  in 
CN)nrt  below,  Kespondt^nt. 

A.  fraiidnlentlv  o^tained  froni  H.,  lus  inotlior-in-law,for  an  însnflicient 
coiiHifleratioii,  an  nsHi^iunent  of  ail  lier  riglit  and  intercst  as  lieirosa  iit 
hiw  in  tlie  real  and  nersiinal  estate  nf  liur  daughter  wlio  tiad  diud  i>liild- 
lissand  intnfttat«.  Tho  inhlrninont  of  aHsijînment  wae  drawn  up  by  a 
law  ver  and  the  orit;inal  nassud  into  and  roniaiiied  in  tho  |K)nao^sion 
(iC  A. 

Atter  H.  discnvered  tho  frand  whicli  had  boen  practieed  npon  her.nhe 
liron^'ht  ail  action  a^jainst  A.,  conoludint;  thut  the  asMignnient  bo  deolar- 
cd  null.aini  that  ho  l)0  condo*  .nod  to  rt'iider  lior  an  account  ot'all  the 
rciil  and  porsonal  eistate  of  whioli  her  dan^hter  died  possessed,  and 
itlso  (if  tho  loiitM  and  rovoinios  wliich  had  acorued  to  hiin  frnm  the  said 
cstuto  since  her  danjjhter's  docoase.  ii.  tilod  as  an  Exhiblt  a  copy  as- 
la 


lawyer 


sij;iiniont  pai)or,  cortifiod   to  be  such  and  to  bo  oxaot,  by  the 

wlio  drow  tlio   orij;inal.  Sho  alno  broiij^lit  np  tho  lawyer  at  fTjf/wt'ie  to 

pnivo  that  the  said  Kxhibit  was  a  tnie  coiiy. 

JLld  Ist.  That  the  aBsi>!niiicnt  bcin^  ootainod  by  frand  and  false 
iV|in'Sontations,  would  l)o  annnlled  and  sot  asid  ■.  (1) 

■Jnd.  That  the  English  rulcH  ofovidonce  roiiniring  "notice  to  produco" 
liavo  not  the  force  of  law  in  Lowor  Canada,  and  tliat  the  following  arti- 
inlation  of  fact  snbniilted  to  the  Défendant  by  PlaintiH":  "  Is  it  not  tho 
*'  fiict  that  the  original  papor  writing,  nale  and  assignaient,  whioh  is 
"  Ht't  forth  in  tho  l'iaintill's'  déclaration,  i-*  now  and  lias  been,  since  the 
''  exécution  thereof  in  the  Dofondant's  possession;  and  that  the  paper 
''writing  iilod  by  tho  Haintiil's  as  their  Exhibit  No.  12,  i«  a  trne  and 
"  exact  copy  thereof,"  was  a  snllicient  notice  to  Défendant  that  Plain- 
till's  wiiuld  prodvu'e  a  copy  of  the  .said  i)aper  writing  at  fn-nuêtr,  and  then 
provc  it  to  be  triie,  and  aiso  a  snllicient  notice  to  Défendant  to  produue 
tlic  original  ihoreof  if  he  thonuht  tît.  {!.') 

Snnltlr.  That  if  the  Défendant,  A.,  intondod  to  rely  nj)on  the  ab-'once 
ol'tlio  "  notice  to  iirudiice,"  ho  slioiild  bave  obje(;ted  to  the  adduction  of 
secDiidary  évidence  at  mipti'lr  to  prove  the  (:orroctnes.s  of  tlio  preteiided 
ctipy. 

This  appeal  is  from  a  judgment  of  tho  Superior  ('ourt  (Mr. 
•lustice  McCoKD),  in  the  district  of  Bedford,  rendercd  on  the 
iHtl»  of  September,  1H()2.  The  action  was  in.stitutcd  to  recover 
tlic  succession  of  the  decea.sed  daughter  of  the  feinale  Phiintiff' 
Lu iim  Fordyce.  The  déclaration  relates  the  niarriage  of  La- 

(1)  V.  art.  993C.C. 

(J)  V.  art.  1-203  C.  C.  et  240  C.  P.  C. 
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viiia  Konlyct;  t(>  HoHt^a  Hri^^M,  on  tin;  l!)tli  Miiicli,  1«S*2I.  Ol" 
this  maniait'  tlu'it!  was  a  dau^lit»!!'  naiiMMl  Dru.silla,  \>ovu  r)tli 
.lanuary,  IM22,  and  niarricd  on  tlic  ôtli  Mairli,  lîSôO,  to  .Icrc- 
iniali  Slnit'clt,  witliout  contract,  under  cniinindutiiti'  ré<iniii\ 
Hosca  Mri^'<,'H  diiul  24tli  vVu^u.st,  IH;{(),  and,  on  th»'  I2th  Scp- 
tciultcr,  l.s;}!),  [iavina  Kordycc  nuirried  IMaintili"  Hcirriinan, 
witliout  contract,  tlicrelty  ereating  a  ami iiiiuidiité.  On  tlic 
21st  NoviMuber,  lH5'.i,  Shufolt  uuulv  lus  will,  c()nstitutin<f 
Drusilla  Hrif^^^s  liis  luiivcrsal  Icf^atcc,  and  dicd  •M  August. 
185(5,  Icavin^f  in  tlic  coininunity  a  t'arui,  part  of  lot  2:},  ranj^'c 
(i,  Durlmin,  of  tlx^  value  ol  #2,000,  and  nioveaMcs  value  #1, ()()(), 
vvhich  Drusilla  Hriggs  enjoyod  up  to  the  lOtli  April,  l<S(i(), 
wlieii  she  inai'ried  l)ofen<lant,  tliair  uiari'ia^(*  luiing  pn^cM'tlcd 
hy  a  contract,  whieh  pro  ided  :  Ist.  For  the  non-iiability  ol' tlir 
parties  for  eacli  other's  délits.  2ndly.  Power  to  Défendant  tu 
collect  tlie  wife's  (Drusilla  lirij^f^s)  revcaïues  and  ap[>ly  tlieui 
.'irdly.  No  fJovver.  4thly.  N<}  ri;j;ht  was  given  to  Détendant  tu 
tlie  real  propia'ty  of  tlie  wife.  5thly.  Coinniunity  was  not 
excluded  and,  therefore,  existed,  into  wliicli  entered  tlif 
!iiNl,00()  of  |)ersonal  i)roperty  of  Drusilla  Hrif,%s  and  i^ôOO 
wortli  helonging  to  Defendatit,  wlio,  aftei-  tlie  niarriage,  weiit 
to  the  ahovo  farin  of  Drusilla  Hriggs,  to  live  with  lier  as  lier 
husband,  and  theic  posse.ssrd  and  enjoyed  luîr  property.  draw- 
injj^  the  rents  and  revenues  up  to  liei-  tleath.  lu  the  uieautiuK  , 
tliere  was  acquired  to  the  couuuunity,  property  to  the  ainouul 
of  $1,000.  She  (lied  intestate,  on  the  2.Stli  May,  18(50,  leaviii- 
no  is.sue,  heing  at  the  tiiue  owiier  of  the  above  described  faiiu 
and  preniises  and  there  being  property  of  the  coniinuuit\ 
with  Défendant  io  the  value  of  $1,500  since  vvhich  tiiiir 
Défendant  has  possessed,  u.sed,  and  enjoyed  the  wliole  thereot' 
as  his  own,  \\i(hout  causiujf  any  inventory  or  stateineiit  what- 
ever  to  be  made.  That,  by  the  death  of  Drusilla  Brii^gs,  lu  r 
uiother,  Lavina  Fordyce,  inhei'ited  .said  farni  as  vvell  as  lu  i 
daughter's  sliare  in  the  conmiunity  with  Défendant.  Al  mut 
the  25th  and  29th  days  of  June,  1(S(J0,  Défendant,  with  inteiit 
to  defraud  and  clieat  Lavina  Fordyce  out  of  said  farui  and 
share  of  said  coniinunitj'  and  to  pi'ocure  an  assij^jnuientof  siiid 
successive  l'iglits,  went  to  Norfolk,  in  the  stati'  of  New-York, 
where  Plaintifis  lived,  and  there,  knowingly,  i'alsely,  and  frau- 
dulently,  reprosented  to  Plaintifis  that,  by  lus  inarriage  con- 
tract with  Drusilla  Briggs,  lie  was  entitled  to  one-half  of  saiil 
real  property,  as  weli  as  of  the  real  and  personal  property 
acquired  during  the  niarriagc,  the  other  half  being  the  shaiv 
of  Lavina  Fordyce  ;  and,  further,  that  the  fuU  value  of  tlie 
wliole  of  said  property  was  but  $1,000  ;  that  it  was  necessary 
he  shouh)  hâve  an  assignnient  and  transfer  thereof  executcd 
to  him  at  once,  inasuiuch  as  one  Bell,  the  brother-in-law  of 
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I.iivina  Fonlj'ce,  liad  coninienced  a  suit  against  Idni  t<»  eject 
liiiii  l'roni  tlie  Farm  ;  that  said  Huit  was  to  l»e  tried  iminediate- 
ly.  iMid  tliat,  nidess  lie  liad  tlie  assigiimcnt  to  jiroduee  at  tlie 
ti'inl,  lie  would  lose  tlie  suit  and  Ix;  ejeeted  ;  l)y  lueans  of 
wliicli  t'alse  and  iVaudulent  n'|tresentatioii.s,  wliioli  l'IaintiHs 
fit  tli(  tiiiie  ludieved,  tliey  were  hy  nefeiidant  indiieed  to  sign 
MM  asHigmiieiit  xoiin  sv'iiHi  i>r'n'é,  of  date  tlie  2r)tli  .Tune,  IHdO, 
ut'  idl  tlieir  interest  in  the  real  and  personal  estate  left  liy 
nisilla  lîi'iggs,  for  tlie  alliage  I  (Mmsideration  of  !*525,  tlierein 

iiited  to  Ite  paid,  wiiieli  doeuiiieiit  was  delivered  to  and 
iviiiaiiied  with  Défendant.  That  for  said  !*.'J25,  IMaintiHs  re- 
cel vcd  two  notes,  dated  at  Norfolk,  the  2î)th  .lune,  l(S(i<), 
siijned  hy  Defeiidimt  and  oiie  Kuiter,  payahlr  '  <  Lavina  Her- 
riuKiii,  or  liearer,  one  for  !^2()(),  payahle  25tlt  Aui,'  ist  followinff 
tiie  other  for  $82.5,  payable  Ist  Fehruary,  18(52.  'i'Iiat  no  suit 
wiiH  ut  the  time  or  at  any  time  pending  hetween  Hell  and 
1  il  tendant,  and  the  latter  well  knew  the  falsity  of  ail  lii.s 
iv])res(ntations  :  IMaintitt's  were  wholly  ignorant  of  the  facts 
iiiid  of  tlieir  heing  at  the  time  deceived,  hut  hâve  sinco  tlis- 
covered  tlu"  frainl  and  déception  practiseti  upon  tluîni.  That  it 
was  the  duty  of  Défendant  to  hâve  reiidered  Flaintifts  an 
aceount  of  the  community  hetween  him  and  Drusilla  Him<j_;s, 
and  of  the  revenues  of  lier  estate,  which  lie  never  did.  Tliat 
not  only  was  the  assignment  void  for  fraud,  on  which  ground 

'laintifls  liad  a  right  to  hâve  it  declared  null,  and  Defen<lant 
■iti'd  from  any  |)retendod  right  thereuinlei-,  hut  the  .saiiKî 
Wiis  wholly  null  and  void  as  containing  no  authorisation  hy 
the  husljand,  Plaintif!",  in  favour  of  liis  wife,  as  reqniied  hy 
law,  more  especially  for  the  aliénation  of  real  estate.  'J'iiat 
Lavina  Fordyoe,  as  heiress-at-law  of  Dru.silla  Kriggs,  was 
fiititled  to  her  succession,  consisting  of  the  real  estate  ahove 
iiii'iitioned  and  her  community  rights.  That,  on  the  (Jtli  «luly, 
lN(i(),  Plaintiffs  had  made  a  notarial  protest,  demanding  theii- 
rights  of  Défendant  as  abov<!  exjilained  and  tendering  hack 
tli^' notes:  notwithstanding  ail  which,  Défendant  refu><ed  to 
|ii()ceed  with  a  jKirtiUfP,  or  restoie  to  Lavina  Fordyce  her 
rights  and  property.  Plaintitts  concliuled  that  the  sous  scAdji 
lifiré  assignment  of  the  25tli  of  June,  so  far  as  deemed  neces- 
sary,  niight  he  rescinded  and  annulled  and  declareil  nuH  and 
void,  and  Défendant  déchu  from  any  pretensions  thereunder, 
that  it  be  declared  that  the  tender  (jf  the  notes  was  good 
and  valid,  and  (tcte  granted  of  its  répétition  in  the  suit:  and 
l'urther  that  it  be  declared  that  Lavina  Fordyce,  as  the  sole 
lu'iress  at  law  of  Drusilla  Briggs,  became,  at  tlie  death  of  tlio 
latter,  and  now  is  proprietress  of  the  farm  whereof  Défendant 
he  ordered  to  (piit,  restore  and  deliver  up  to  her  the  pos- 
•st'ssion,  and   to  pay   i'i^SOO  rents.   issues  and   profits,  and   be 
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condemnetl  to  nmder  tf)  Plaintiffs  a  just  and  truc;  accninit  of 
tho  property  of  the  coininvmity  between  liiiu  and  Drnsiila 
Briggs,  witli  an  account  of  thc  rents,  issues  and  profits  of  tJjc 
land  with  UHual  8('()Uoncc  in  caso  of  refusai.  Tlie  Plaintifl's 
proiiuced  ail  thc  docunientary  (-videncc!  spceially  nientioned 
in  their  déclaration,  tot^ether  witli  extracts  of  tlie  marriagca, 
birtlis  p.n«l  dtiatlis,  so  far  as  procurable,  supplyinjr  tlie  assigti- 
ment  procured  by  i)efendant  by  a  copy  shewin^  it  to  be  an 
extremely  irregular  docunient  containinp  uo  autliorisation 
whatover  of  tlie  vvife  by  lier  liusband  and  eontaining  no 
spécification  of  thc  roal  estato.  AIso  docunientary  évidence  to 
prove  tlie  acquisition  of  tlie  real  estate  by  .lereniiali  Sliufelt. 
Tlie  Défendant  pleaded  tliat,  at  tlie  tinie  of  liis  iiiarriajje,  lie 
waa  poHsessed  of  larjre  ])roperty,  botli  real  and  personal,  but 
more  especially  perfional  property,  to  an  aniount  exceedinj,' 
$500,  and  Drusilln  Bri^ffs  owed  larye  aniouiits  especially  in 
payment  of  tlie  real  estate  to  wliicli  no  title  liad  bei>n  secure<l, 
in  payment  wliereof  Défendants  means  were  absorbed,  caus- 
ing  a  confusion  of  riglits  for  wliicli  lie  liad  a  daim  for 
indemnity  to  secure  corii))eiisation,  for  wliicli  lu;  went  to 
PlaintifTs,  and  bargained  witli  tliem  to  be  allowed  $500  for 
the  same,  bu\  after  tlie  agreenient,  l'Iaintiffs,  Hndiiig  tbat  tlie 
arrat;^'enient  would  iiivolvi3  a  reiiioval  of  their  résidence  fr<»iii 
tlie  State  of  N(\w  York  toan  cncumbered  property  in  ('anada, 
voluntarily  offered  to  sin-render  ail  tluiir  riglits  in  the  suc- 
cession for  $500,  wliich  Défendant  agrecd  to,  and  the  assigii- 
mont  was  accordingly  executed  witliout  fraud  or  nnsrepn;- 
sentation  on  the  part  of  the  Défendant;  tliat  said  assignnicnt 
was  made  in  accordance  with  the  laws  of  the  State  of  New- 
York  and  as  such  is  a  vali<l  conveyince,  according  to  its 
purport  exoneratiiig  the  Défendant  froni  rendering  aay  ac- 
count of  Drusilla  lîriggs  estate  or  of  said  coinmunity.  That 
PlaintifTs,  well  awnre  of  the  value  of  th((  property,  were 
satistied  with  the  justice  and  fairness  of  their  bargain,  the 
présent  suit  was  not  instituted  in  their  interest  but  tlirou^li 
the  malice  of  Anstm  Kemp  and  John  Bell,  the  former  of 
whom  had  made  an  ex})ress  journey  to  Plaintitls'  résidence, 
to  induce  them  to  len<l  their  names  to  it  and  had  becoiiif 
security  for  costs  :  and  Bell  had  frequetitly  declared  that  De- 
fendant  sliould  iiever  possess  the  lands  in  peace,  and  that  tlic 
suit  hi.d  been  instituted  by  Bell,  Sargent,  and  Brinkerhoff',  of 
Norfolk,  for  the  purpose  of  haïassing  Défendant.  The  juilg- 
ment  of  the  Court  below  was  as  follows:  The  nineteenth  dny 
of  September,  1MU2,  Présent:  The  Honoralile  Mr  Justice  Mc- 
(^ORl):  "The  Court,  considering  that  the  assignment  sought 
to  be  set  aside  by  Plaintitt's'  action  and  to  be  <leclared  nul!, 
lias  not  been  produced  nor  the  l<»ss  thereof  .sliewn,  aiul  that 
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no  notice  wi  piv(în  to  Di'fcndant  to  prculuco  thc  sanio,  and 
c(jnsi<l(;ring  that  thc  sccoiKhiry  ovidiuicc  adthiced  by  th(f  wit- 
iiiîss  Hrinkorhoff"  ÎH  insufticifint  an<l  illégal,  nnd  thnt  this  Court 
is  thereforo  without  any  deed  or  assignnjcnt  upon  which  to 
iidjudicate,  doth,  in  conso(|U('nct',  hcncc  disniiss  the  «iction  of 
l'iaintiffs,  savinpj  to  Plaintifls  tlu'ir  future  recourso  in  the 
jjrcmises." 

('lU)SS,  for  Appollnnts,  said  :  1'he  relation  of  the  parties  to 
riu'h  otlnir  and  right  of  inluiritance  of  Lavina  Koi-dyce,  as  the 
iiiotîier  of  Drusilla  Hriggs,  hâve  been  established  in  the  nian- 
iier  custoniary  under  the  circunistances  of  the  case.  The  fraud 
iiiid  «h^ception  hâve  be(!n  proved  in  a  inanner  as  spécifie  as 
tliey  were  alle^red  in  such  wise  as  is  subniitted,  as  will  h'ave 
no  doubt  on  the  subject  in  the  ininds  of  the  Judges  of  this 
Court.  The  Appellants  believe  none  was  entertained  by  the 
•ludge  of  the  ((«urt  Ix'low.  It  wtmld  appear,  by  the  opinion 
of  the  ('ourt  belovv,  that  the  failun'  of  justice  resulted  froni 
the  inobservance  of  the  technical  rule  of  f^iving  the  opposite 
party  notice  tr-  produc  doeunient  in  bis  possession  befoj'e 
tlie  réception  of  proof  oi  its  contents.  Tt  is  not  certain  that 
such  a  rule  lias  ever  been  adiiiitted  to  hâve  the  force  of  law 
\n  this  country,  but  supposing  the  law  and  practice  of  the 
Courts  in  KnL,''lnnd  to  b(>  adopteil,  it  is  not  a  ca.se  to  which 
tliîiu  law,  tnuch  less  our  own  law,  would  apply  to  exclude  tlu! 
iiinjor  part,  if  it  would  any  part  of  Flaintiffs'  conclusions.  If 
tlie  «locunient  in  (piestion  were  not  relied  upon  by  Défendant, 
it  wjus  perfectly  inmiaterial  whether  or  not  it  was  in  any  way 
uoticed  by  Plaintitt  either  in  allejration  or  in  proof.  If  relied 
upon  by  Défendant,  as  it  certjiiidy  was,  as  will  Vie  nuinifest, 
froin  bis  aflirinative  plea,  thon  it  was  not  only  adinitted  by 
liini.but  was  an  essential  part  of  bis  ca,se,  which  he  was  l>ound 
to  prove,  or  in  default  thereof  to  lose  ail  benefit  thàt  nught 
Il  suit  froni  the  exécution  of  the  document.  Further  :  In  Plain- 
tifls' déclaration  it  was  (dl('ije(1  as  an  absolute  vtdlite,  there- 
fon»  entirely  u.seless,  as  a  l)arrier  to  the  action.  The  allégation 
iven  fell  short  of  an  adiiii.s.sion  that  Défendant  was  po.ssessed 
of  ji,n  invalid  title  which  hevvas  bound  to  justify.  The  docu- 
ment had  never  been  placed  of  record,  even  in  the  registry 
otlîce.  Adniitting  for  arguments  sake  that  the  rpie.stion  of 
notice  was  involved  an<l  had  to  be  tested  by  the  Kngliah  rule, 
the  following  reasons  would  exclude  its  application  :  l.st  Hy 
tlie  déclaration.  Défendant  wa.s  charged  with  the  possession 
of  the  document.  2nd.  By  his  plea,  and  otherwise,  Défendant 
.iiliuitted  its  existence  and  rai.sed  no  issue  thereon  save  to 
Justify  its  exécution.  3ril.  It  never  became  matter  of  record, 
and  Défendant  uiight  bave  elected  not  to  avaîl  him.self  of  it. 
4th  No  objection  was  taken  to  the  évidence  as  to  the  thxîu- 
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ment  and  its  contents  at  the  time  it  was  tendered,  and,  after- 
wards,  it  was  tctt)  late  to  niake  any  objection  available. 

DoHERTY,  for  Respondent,  said  :  The  Appellants  base  their 
claim  upon  the  allégations  that  female  Appellant  is  the  legiti- 
mate  uiother  of  Drusilla  Briggs,  by  her  former  alleged  hus- 
band,  Hosea  Briggs.  That  Jeremiah  Shufelt  was  proprietor  of 
the  lands  in  question,  and  that  he  bequethed  thein  to  Drusilla, 
and  that  Respondent  fraudulently  induced  them  to  make  tlic 
deod  thereof  in  question,  and  that  the  considération  is  much 
less  than  the  value  of  said  property,  and  the  same  was  ob- 
tained  from  them  by  Respondent  by  fraud,  and  was  and  is 
fraudulently  made.  AU  this  Respondent  bas  put  in  issue  by 
bis  exception  and  defence  and  submits  that  Appellants  bave 
failed  to  prove  any  of  the  material  allégations  of  their  décla- 
ration and  action.  Firstly  :  Thore  is  no  légal  proof  of  tlie  mar- 
riage  of  Hosea  Briggs  and  Lavina  Fordyce.  This  position  is 
manifest  by  the  paper,  produced  by  the  Appellants  themselves, 
as  a  copy  of  the  Statutes  of  the  State  of  Vermont,  relating  to 
the  powers  and  duties  of  justices  of  the  peace  in  regard  to  the 
solenmization  of  marriages  and  the  duty  of  town  clerks  in 
recording  such  marriages,  and  more  particularly  by  the  Gth 
section  thereof,  which  gives  the  form  prescribed  by  sai<l 
Statutes,  and  in  which  the  record  of  a  marriage  "  shall  be  kept 
and  recorded."  That  the  requirements  of  this  law  bave  not 
been  complied  with  appears  by  paper,  produced  by  Appellants, 
as  the  only  proof  of  record  of  such  marriage,  and  which,  foi' 
aught  that  it  shows,  may  refer  to  the  marriage  of  any  othei' 
person  calling  themselves  Hosea  Briggs  and  Lavina  Fordyce, 
there  being  no  description  of  the  persons  as  required  by  said 
section,  nor  by  which  they  might  be  known  or  identitied. 
Secondly  :  There  is  no  proof  wbatever  that  Drusilla  Briggs 
spoken  of  was  born  of  the  said  marriage,  or  that  she  was  the 
child  of  Lavina  Fordyce,  there  being  no  référence  to  her  in  the 
évidence  until  she  is  a  bout  sixteen  years  of  âge,  as  stated  by  tlu' 
witness  Hunt,  and  no  légal  évidence  of  her  birth  or  baptism  : 
nor  is  there  any  évidence  that  the  Hosea  Briggs  and  Lavina 
Fordyce  in  question  were  the  persons  of  thèse  names,  who,  it 
is  alleged,  by  Appellants,  were  married  in  the  State  of  Ver- 
mont  by  a  justice  of  the  peace.  But  the  most  obvions  rea.soii 
why  the  judgment  appealed  from  should  beaffirmed,is  fourni 
in  the  fact,  that  the  principal  object  of  the  action  is  to  annul 
and  bave  declared  void  an  allegetl  deed  of  sale  as  against  Res- 
pondent, and  which  Appellants  allège  they  made  and  deliver- 
ed  to  him  ;  and  yet  said  deed  is  not  pi'oduced,  nor  the  loss 
thereof  shown,  nor  ivoff  there  any  notice  ivltatever  (fiven  tu 
Respondent  to  aecount  for  or  prodttced  the  name  at  any  stage 
of  the  proceedings  ;  nor  at  the  Court  any  knowledge  of  the 
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torni,  ténor,  or  existence  of  said  d(;ed  except  through  the 
vtirbal  évidence  of  the  witness  Brinkerlioff,  who  is  evidontlv 
iiiterested  in  the  event  of  the  suit.  The  Court  below  had  no 
doed  before  it  upon  which  to  adjudicate,  nor  any  lej^al  évi- 
dence of  the  existence  of  such  a  deed,  nor  of  notice  to  produce 
it  and  liad  no  alternative  but  to  dismiss  the  action.  The  Res- 
pondent  would  reinark  d'abondant  that  the  farin  in  question 
was  but  partly  paid  for  by  Jeremiali  Shufelt,  and  that  he 
in'V(>r  had  nor  was  entitled  to  hâve  title  to  more  than  the 
lialf  of  it,  if  that,  and  lience  tlie  rights  of  Lavina  Fordyce 
thcrein  as  derived  froni  throuffh  his  wife  Drusilla  Bri{Tf<^s, 
would  be  of  far  less  value  than  that  referred  to  in  Appellants' 
évidence,  and  there  is  no  definite  évidence  of  the  value  of 
movable  propei'ty  upon  which  to  hâve  a  judgnient,  nor  of 
Iraud  upon  the  part  of  Respondent.  In  support  of  the  position 
liere  taken,  and  more  particularly  of  the  necessity  of  notice 
to  produce  the  allej^ed  deed  in  an  action  of  this  kind,  Respon- 
dent would  refer  to  the  following  authorities  :  Tavlor, 
on  Evidence,  vol.  i.  §  110  and  §  410,  420,  422,  '3,  '4,  '5,  '0,  '7  ; 
(ireenleaf,  on  Ev.,  vol.  l,  §  5()  ;  Archbold's  Nisi  Prius,  vol.  I,}). 
84;  Starkie,  on  Ev.,  London  Edit,  1842.  vol.  i,  pp.  400,  403, 
404  ;  Eng.  Law  &  E(j.  R.,  vol.  xxix,  p.  473,  Boyle  vs.  Wimman. 
Respondent  submits  that  Appellants  do  not  conie  within  any 
of  the  exceptional  cases  referred  to  or  provided  for  by  law, 
and  that  no  évidence  could  be  legally  adduced  liy  them  in 
i('fi[ard  to  the  alleged  deed  or  assignnient,  without  openinfj  the 
door  to  such  évidence  by  the  notice  to  produce  referred  to 
iuid  that  the  Court  below,  havin^  neither  the  deed  l>efore  it, 
nor  any  le<>al  évidence  that  it  ever  existed,  had  nothin^  what- 
over  upon  which  to  base  a  judfjment  in  favor  of  Appellants. 
Mekedith,  J.,  said  :  After  giving  to  this  case  the  best  con- 
si<leration  in  n>y  power,  I  ain  unable  to  view  it  in  the  light  in 
which  it  bas  been  rejjai'ded  by  the  learned  judj^e  of  the  Supe- 
rior  Court.  The  Plaintiffs  in  their  tleclaration.  allejred  and 
liave  proved  that,  after  the  exécution  of  the  instrument  im- 
|)n^ned,  it  |)assed  ittto  the  possession  of  Défendant.  On  the 
rcturn  of  their  îiction,  they  proiluced  a  copy  of  that  instru- 
ment certified  as  such  by  the  attorney  who  drew  it  up.  And, 
in  their  articulation  of  facts,  headed  statement  of  facts  which 
l'IiiintiH's  vvill  prove  if  denied  by  Défendant,"  the  Défendant 
was  asked  :  "  Is  it  not  the  fact  that  the  original  paper  writin^ 
sale  and  assifrniuent,  which  is  set  forth  in  Plaintiti-s  déclara- 
tion, is  now,  and  bas  been  since  the  exécution  thereof,  in 
Defendant's  po.ssession  ;  and  that  the  paper  writing  filed  by 
Plaintiffs  is  a  true  and  exact  copy  thereof  ?  "  an<l  to  the  ques- 
tion thus  submitted  the  Défendant  answered  :  "  It  is  not  the 
i'act."  The  Défendant,  therefore,  waH  formally  notitieil  of  the 
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intention  oi'  Plaintiffs  to  prove  that  the  paper  produced  by 
thein  was  a  copy  of  tlie  original  in  lus  possession  an«l,  conse- 
quently,  there  could  not,  possibly,  be  any  niisapprehension  as 
to  the  évidence  to  be  adduced  by  Plaintiffs.  The  English  rules 
of  évidence  hâve  not  the  force  of  law  hère  with   respect  to 
cases  such  as  tlie  présent  ;  and  it  seenis  to  me  that  a  Ft-ench 
iawyor,  not  acquainted  with  the  English  rules  as  to  the  giving 
notice  to  prodnce  papers,  would   hardly  think  it  possible  to 
objoct  to  the  course  pursued  in  tins  case  by  Plaintiffs,  which 
seenis  to  me  as  fair  and  as  well  calculated  to  promote  justice, 
as  anj^  that  could  hâve  been  pursued.  (1)  But,  even  if  the 
english  rules  of  évidence  were  applicable  in  tliis  case,  it  would 
bave  been  the  duty  of  Respondent  to  object  to  the  secondary 
évidence  offered  by  Appellants,  and  this  was  not  donc.  An<l 
hf.'re  it  niay   be   observed   that,  under  our  system  ot  eiujiiHte, 
there  is  not  the  s<ime  reason  for  the  service  of  a  formai  "notice 
to  produce  "  that  there  is  in  England.  Taylor  (2)  says,  "  The 
"  object  of  the  notice  is  not,  as  was  formerly  thought,  to  give 
"  the  opposant  party   an  opportunity  of  providing  the  proper 
"  testimony  to  support  or  impeach  the  document,  but  it  is 
"  merely  to  enable  liim  to  produce  it  at  the  trial  if  he  likes, 
"  and  thus  to  secure  the  best  évidence  of  its  contents."  (3)  In 
England,  a  jury  trial  rarely  lasts  more  than  aday  or  two  and, 
therefore,  if  a  notice  to  produce  were  not  glven,  aparty  might 
be  deprived  of  an  opportunity  of  prolucing  a  paper  in  bis  pos- 
session.  Hut,  with   us,  independently  of  the  time  occupied  by 
Plaintiffs    étiquete,  a  day,  wlienever  necessary,   is  given  to 
J3efendant  for  the  examination  of  his  witnesses,  and  therefore 
the  vvant  of  notice  to  produce,  in  a  case  in  which  the  tleposi- 
tions  are  taken  in  writing,  caiinot  bave  the  eUect  of  depi'iving 
a  Défendant  of  the  opportunity  of  producing  any  papers  in 
his  posse.ssion.  For  instance,  in  the  présent  case,  the  secondary 
évidence  of  the  contents  of  the  assignment   was  adduced  by 
Plaintiffs  on  the    Hth  day  of  February,  18(51,  and  nearly  a 
year  afterwards,  namely  on  the  llth  day  of  February,  1802, 
I)ef(!ndant  volunt^irily  declared   that  he   had  "  no  enqwitc  to 
make."  Now,  bearing  in  mind  that  the  reason  for  requiring  a 


(1)  For,  after  giving  to  l)ufeii<laiit  ample  notice  of  the  évidence  they  intend- 
ed  to  (ulUuce,  AppellantH,  without  atteiiipting  to  keop  l)ack  imy  évidence  of  a 
Ivigher  nature,  prodnceil  tlie  liest  évidence  in  tlieir  ))<)wer.  ,-\fter  they  hiid 
doue  8o,  Défendant  ninst  liave  iinown  wlietlier  the  eopy  of  the  assignment 
pi'i)duce<l  was  correct  or  not  if  correct  then.  Défendant  lias  no  reason  tocom- 
phvin  ;  and  if  it  be  incorrect,  then  he  iiu.»  only  hinmelf  to  Ijhime,  for  not  pro- 
ducing tlie  original. 

(2)  Taylor,  on  Erideiiri'.,  vol.  I,  p.  4(15,  S  4'2(>. 

(3)  See  Parliamentary,  Din/tT-  va.  Col/iiin,  7.  Wt'My  lliirhtoui  and  (îonlnii, 
p.  ({.'{0,  citcd  by  Taylor,  note  2,  i>agc  laiit  montioned. 
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iiotice  to  produce  is  mfi'ely  to  afiord  tlie  opposite  party  "  a  suf- 
ticient  op])ortunity  "  to  produce  the  paper  liiniselt"  if  he  plenses 
to  do  so,  it  seenis  to  me  sutticiently  phiin  that  Défendant 
lias  no  reason  to  coniplain  of  not  having  had  an  opportunity 
to  produce  the  paper,  liad  he  wished  to  do  so.  Àloreover, 
fViiU,  if  as  was  forinerly  thouglit  in  England,  the  reason  for 
rccjuiring  a  notice  to  produce  was  to  give  the  oj)posite  party 
"  an  opportunity  of  providingthe  proper  testiniony  to  support 
(ir  impeach  the  document,"  (1)  it  is  obvions  that  Defenchmt  liad 
such  an  opportunity  in  the  course  of  the  delay,  of  a  year  lt?ss 
three  days,  to  wliich  I  hâve  ah'eady  advcrted.  For  tliese  rea- 
soiis,  I  am  of  opinion  tliat  the  judgment  of  the  Superior  Court 
ivjt'cting  the  scccmdary  évidence  of  the  contents  of  the  assigti- 
iiient,  for  want  of  a  notice  to  produce  the  original  jiaper,  nnist 
he  reversed.  And  as,  I  think,  Phiintitfs  hav((  satisfnctoi'ily 
pioved  their  case  as  alleged,  I  am  of  opinion  that  judgment 
should  be  rendered  in  their  favour. 

Haikjley,  J.,  said  :  Tlie  action  was  substantiallv  and  uiainlv 
l'ti  pétition  d'hérédité,  institute<l  for  the  recovery,  from  K<>h- 
pomU'nt,  Défendant  below,  of  his  late  wife's  estate,  also  for 
fin  account  of  the  counnunity  Vietween  tlieni,  and  in  the  usual 
iiianner  of  such  actions,  praying  that  female  Plftintift"  miglit 
lie  adjudged  to  be  heiress  and  représentative  of  the  deceas(;d 
DrusiUa,  and  proprietrix  of  hev  re;il  estate  ;  that  ixLjspondent 
he  held  to  deliver  up  to  her,  possession  tif  tlie  sanie,  and  to 
rcnder  an  account  of  the  issues  and  profits  thereof,  &c.  As  an 
incident  to  the  action,  circumstances  were  detaik^l  at  k^ngth 
iii  the  deckiration,  charging  Defen<lant,  upon  whicli  spécial 
conclusions  were  taken  and  which  created  thechief  and  really 
oiily  contt  ntioTi  between  the  parties.  VVith  respect  to  this  con- 
tention with  référence  to  the  agreement,  it  is  only  necessary 
ti)  observe  that  the  fraud  practised  by  Respondent  and  his 
traudulent  représentations  bave  been  fully  established  ;  it  is 
uls(i  proved  that  he  received  possession  of  the  original  agree- 
iiitnt  e.\ecuted  between  them  and  that  the  copy  thereof  pro- 
iluced  by  Plaintiffs  was  fully  proved  by  Hrinekerhort",  the 
councellor  at  law  who  drew  up  the  agreement.  The  inheritable 
(|\iality  of  female  Plaintitt'as  the  ;-ole  heiress  of  her  daughter 
.iiid  the  extent  and  value  of  the  estate  of  the  latter,  bave  also 
lieen  established  and  hâve  indecd  not  been  disputed,  leaving 
as  already  observer!  the  real  contention  only  upon  the  agi-ec- 
iiient  :  upon  this  point,  thfe  déclaration  lias  si't  ont  nll  the  ])ar- 
ticulars  surrounding  the  transaction,  which  Plaintifl's  conclude 
l'onned  a  gi'oss  fraud  upon  them.  The  Défendant,  by  his  plead- 


inl  (lorilnn, 


(\)  Tivylor,  (111  Efhhiirv,  vol.  I,  p.  405,   No.  4'J<$,  note  (1)  ainJ  ininu'i'oiia 
MuoH  thc'iti  citetl. 
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inff  julmits  tho  particulars,  but  dénies  tliat  tliey  constitnte 
Fraud.  What  is  tlie  case  then  botween  thern.  Tlio  t'einale  Plain- 
titi  says,  I  am  the  mother  and  sole  heiress  of  niy  cliild,  wlio 
deceased  possessed  of  the  real  and  personal  property  which  1 
denuind  in  my  quality  of  lier  heiress,  which  you  liave  acknow- 
ledfjed  and  thereby  adniitted  my  title  to  her  estate.  I  hâve 
proved  niy  title  in  this  respect,  but  having  been  cheated  by 
you  into  the  exécution  of  the  agrecnient,  whereby  I  was  frau- 
dulently  induced  to  transfer  to  you  my  interests  in  her  estate, 
I  demand  that  the  agreementbe  set  aside,  and  held  for  nauf];l»t, 
and  the  possession  of  her  property  ^iven  up  to  me.  The  Défen- 
dant answers,  yes,  I  hâve  no  title  under  my  marriage  contract 
to  my  late  wife's  property,  but  you  trjinsferred  it  to  me  for  a 
sufficient  considération,  liy  the  ileed  of  agreement  which  was 
honestly  executed  by  me  without  fraud,  and  I  hold  by  this 
title,  which  cannot  be  disturbed  and  under  which  I  hold  as 
proprietor.  It  is  plain,  therefore,  that  the  only  question  in  dis- 
pute between  the  parties  is  the  fact  of  fraufl  or  no  fraud  in 
the  getting  up  of  tht>  agreement  ;  the  agreement  itself  and  its 
terms,  as  set  out  in  the  déclaration  and  as  proved  by  the 
draft  copy  produced  by  Plaintifls,  is  not  qu-îstioned,  and  the 
other  facts  of  the  cause  having  been  establishtid,  the  issue  is 
narrowed  to  the  small  compass  of  the  fact  of  fraud  or  other- 
wise  ;  as  already  observed,  the  fraud  bas  been  fully  proved 
and  the  requirements  of  law  are  plain  and.  indisputable  that 
actes  when  entachés  de  fraïuie,  such  as  this,  cannot  be  allowed 
to  exist  longer.  But  it  is  objected  that  the  gênerai  dénégation 
lias  put  in  issue  every  fact.  and  allégation  of  the  déclaration, 
notwithstanding  the  peremptory  exception  and  that  the  pro- 
duced copy  of  the  agreement  was  not  the  légal  équivalent  of 
the  original  deed  which  not  lieing  produced  and  not  notified 
to  be  produced,  could  not  be  acted  upon,  or  resiliated  by  the 
Court.  LTpon  this  point  tliere  can  be  no  doubt  and  I  <|uite 
concur  in  that  respect  witli  Judge  Meuedith,  who  clearly  es- 
tablished  that  the  copy  of  the  agreement  produced  by  A{)pel- 
iants  was  good  évidence,  inasmuch  as  Respondent  did  not 
judge  proper  to  file  of  record  the  original  agreement  which 
was  in  bis  own  possession  and  did  not  adduce  any  evidencf 
to  rebut  that  brought  forward  by  Appellants.  Mrs.  Herriman 
bas  established  her  heirship  to  her  deceased  'laughter  and, 
under  the  common  law  le  mort  saisit  le  vif,  the  property  of 
her  (laughter,  from  the  moment  of  her  decease,  was  the  pro- 
perty of  her  mother,  and  no  better  title  to  it  having  been 
sliown  by  Respondent,  the  female  Plaintiff's  légal  title  stands 
unimpeached  and  as  a  wrongful  lu)lder  of  the  property,  Res- 
pondent must  give  up  what  lu;  bas  acquired,  and  what  he 
holds  Ho  fraudulently.  The  agreement   between  the  parties 
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niust  be  dechired  to  be  fraudulent,  and,  in  conséquence,  ad- 
judged  to  be  resiliated  and  annulled,  and  Respondent  ordered 
to  subniit  to  the  conclusions  of  Plaintitt"s  demand.  Under  thèse 
circunistances,  the  jurlgnient  of  the  Court  belovv  must  be  set 
aside  with  costs.  The  Court,"  considering  that  a  coinniunity  of 
property  existed  between  Drusilla  Briggs,  widow  of  Jereniiah 
Shufelt,  and  Samuel  Richard  Taylor,  Respondent,  in  virtue  of 
their  contract  of  marriage,  by  theiu  executeil  at  the  township 
of  Stanbridge,  in  Lower  Canada,  on  the  9th  of  April,  1860, 
hefore  Dickenson  and  his  coUeague,  notariés,  and  in  virtue  of 
their  subsecpient  marriage,  on  tlie  following  day,  to  wit,  the 
lOth  of  the  said  month  of  April  ;  considering  that,  at  the  time 
of  lier  marriage,  Drusilla  Briggs  was  possessed,  as  proj/rietor, 
(tf  real  and  personal  estate,  the  latter  of  great  value  and 
the  former  consisting  of  a  farm,  &c.  :  considering  that,  by  the 
death  of  Drusilla  Brigrgs  intestate  and  without  issue,  at  the 
Township  of  Dunham,  on  the  2<Sth  of  May,  in  the  year  last 
aforesaid,  Lavina  Fordyce,  widow,  by  lier  tirst  marriage,  of 
Hosea  Briggs,  her  mother,  the  female  Appellant  became  and 
was  the  légal  heiress  of  her  said  daughter  Drusilla  Briggs, 
aiid  became  and  was  vested  by  law  from  the  time  of  the  de- 
cease  of  Drusilla  Briggs,  in  her  real  and  personal  property 
by  her  then  left,  to  wit,  the  said  real  pi'operty  hereinbefore 
described,  and  the  right,  title,  interest,  and  sliare  of  her  Dru- 
silla Briggs,  in  the  community  of  property  theretofore  exist- 
iiig  between  lier  and  Respondent,  of  which  said  real  and  per- 
sonal property  and  estate  Respondent  liath,  since  the  decease 
of  J)rusilla,  continued  to  be  and  remain  in  the  possession  and 
enjoyment  of  the  same  ;  considering  that,  on  the  25tli  of  Juiie, 
IMGO,  at  Norfolk,  in  the  State  of  New-Yoï-k,  Lavina  Fordyce 
and  Samuel  Herriman,  then  and  still  her  husband,  Appellants, 
did  exécute  an  agreement  noun  .sainf/  i>rivé  for  the  assigning 
and  conveying  to  Respondent  of  the  said  real  and  personal 
estate  and  property  left  Drusilla  Briggs,  the  original  of  which 
said  agreement  was  taken  into  possessi«)n  of  ami  ludd  by  Res- 
])()ndent  and  was  so  by  liim  possessed  and  lield  at  the  institu- 
tion of  this  suit,  and  during  the  pendency  of  this  action,  a 
e()i)y  of  which  agreement  was  produced  and  fyle<l  in  évidence 
by  Appellants  due  notice  whereof  was  given  to  Respondent  of 
the  production  of  the  said  copy  if  lie  thought  fit,  and  Res- 
pondent di<l  not  think  proper  to  produce  the  original  agreement, 
liut  closed  his  case  without  making  any  enquête  to  rebut  the 
évidence  so  produced  by  Appellants;considering  that  it  bas  been 
established  in  évidence  that  Appellants  were  induced  to  exécute 
the  said  agreement  V)y  and  through  the  fraud  pi'actised  upon 
them  by  Respondent  an«l  by  his  false  représentations  to  theni 
made  ;  considering  that  Appellants  hâve  brought  into  C'ourt  to 
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1)0  veturnod  to  Rcspoiidcnt,  thc  two  promissoiy  notes  l»y  liiin 
given  to  theiii  as  thc  consick'ration  of  thc  agreement,  an<l 
whicli  notes  said  Hespondont  is  lua'chy  authorised  to  take  and 
reçoive  t'roTu  the  record,  upon  its  return  to  tlio  Inferior  Court  ; 
C(jnsidering  that  tlio  said  agreement  souh  aeinf/  privé  was  false 
and  fraudulent  and  did  not  in  law  assign  or  convey  to  Ros- 
pondcnt  th(!  real  property  above  niontioned.or  any  right,  title, 
inter«!st  or  shan;  of  IJrnsilla  Hriggs  in  tlie  said  cominunity  of 
property,  and  tliat  tlu>  said  agreement  should  be  annulled  and 
rescinded  and  tho  assign  nient  and  conveyance  therein  contained 
bo  set  asido  ;  considonng  that  thero  is  error  in  the  judgment 
of  tho  Superior  Court  rendered  at  Nolsonville,  on  the  19th  of 
Septembor,  1H()2,  and  proceeding  to  render  tlie  judgment  tliat 
should  hâve  been  rendered,  tins  Court  doth  lescind  and  annul 
the  agreement  snux  .seivfj  privé  executed  as  aforesaid,  at  Nor- 
folk, on  the  2oth  of  June,  I8()(),  and  doth  set  asido,  revoke 
and  annul  tho  assignment  and  conveyance  therein  contained, 
and  doth  déclare  the  same  to  be  null  and  void  and  of  noettect  ; 
an<l  Respondent  déclin  of  ail  right  or  title,  by  or  through 
the  said  agreement  to  the  property  and  estate  real  and  per- 
sonal  of  iTrusilla  Briggs,  and  tins  Court  doth  déclare  Lavina 
Fordyce  female  Appellant,  to  b((  tlu;  heiress  at  law  of  Drusilla 
Hriggs,  and  vested  at  and  from  lier  decease  as  proprietor  in 
and  of  tlie  said  real  property,  and  of  lier  right  title,  interest 
and  sliare  of  the  said  cominunity  of  property  such  as  the 
same  existed  in  lier  at  liei'  decease  ;  and  Respondent  is  thero- 
fore  ordered  to  (juit  and  abandon  the  said  real  property,  and 
to  dcliver  up  and  re8tf)ro  the  possession  of  the  same  to  I^avina 
Fordyce  witli  ail  the  deeda  and  documents  relatinç  thereto, 
and  the  appurtenances  thereto  belonging;  within  tlie  period 
of  fifteen  days  from  the  service  upon  Respondent  of  a  copy  of 
tliis  judgment,  failing  wliich,  Respondent  shall  pay  to  Appel- 
lants  the  sum  of  three  hundre<l  dollars,  as  damages  for  such 
détention,  and  moreover  Appellants  shall  be  put  into  posses- 
sion of  tha  said  real  property  in  the  nianner  provided  by  law  ; 
and  the  Court  doth  order  that  Respondent  shall,  within  the 
said  delay,  make  and  render  to  Appellants  a  just  and  true  ac- 
count  of  the  rents,  issues  and  profits  by  hini  received  and 
taken  of  the  said  real  property  of  Drusilla  Briggs,  since  her 
decease,  and  also  make  and  render  to  theni  a  just  and  true 
account  according  to  law  of  ail  the  moveablQ  property  per- 
taining  to  the  said  community  which  existed  between  hini 
and  Drusilla  Briggs,  and  also  of  the  fruits,  profits,  and  re- 
venues thereof  accrued  and  to  accrue  from  her  decease,  and, 
on  failure  to  render  such  account,  within  the  time  aforesaid, 
Respondent  shall  be  and  is  liereby  therefore  adjudged  and 
condenined  to  pay  to  Appellants  the  suni  of  one  tn<jusand 
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dollars,  as  and  for  the  reU<iiiat  of  the  said  account,  the  whole 
'vith  costs,  &c.  (!)  /.,  )).  253.) 

A.  Clioss,  for  Appel lants. 

M.  J)<>HEHTV,  for  Kespondents. 


ASSIGNATION. 

Couu  DE  ClHCllT,  Montréal,  20  septeuilire  l(SG5. 
Corani  Hekthelot,  J. 
Taxi;uî:de  C.  J)e  Loiumieu  vs.  Hurtuulse. 

Jvijê  :  Qu'une  exroptioii  à  l.i  forme  l)n8<''e  sur  co  que  l'Iiuissier  instru- 
nnMitiiiit,  lors  d('  lii  Hi^rnilicutioii  au  DéfondiMir,  du  bref  de  "uiiiination  et 
<lt>  la  déclaralion  y  unnexto,  u'u  jms  iufornu''  ce  dernier  du  contenu  des 
]iiùce8  HijrniliéoH,  ne  peut  être  maintenue,  (l) 

'_'"  tiue  l'artit'lo  de  l'ordennance  requérant  telle  information  est  en 
dc»U('tude. 

3"  Que  telle  exception  i,  la  forme  sera  rejetée  sur  motion  à  cet  effet. 

L(î  Demandeur  poursuivait  le  Défendeur  pour  une  somme 
de  $15.50,  montant  à  lui  dû  pour  honoraires  et  déboursés 
comme  avocat  et  procureur.  Le  Défendeur  produisit  une  ex- 
ception à  la  forme,  se  l)a.sant  sur  ce  qu'il  n'avait  p»is  été,  lors 
de  la  sififiiitication  de  l'action,  informé  par  l'huissier  instru- 
mentant du  contenu  des  pièces  si^'uitiées.  Motion  fut  faite  par 
le  Demandeur  concluant  au  rejet  de  cette  exception,  sur  le 
principe  que  la  prati(|Ue  et  la  jurisprudence  de  nos  tribunaux 
étaient  contraires  aux  termes  «lu  statut,  etcjue  cette  formalité 
était  tombée  en  désuétude.  La  cour,  par  son  jugement  non 
motivé,  maintint  les  prétentions  du  Demandeur  et  débouta 
l'exception  à  la  forme  sans  frais.  L'honorable  juge,  en  pronon- 
(,iint  son  jugement,  déclara  que  leurs  lionneurs  les  juges  Bad- 
(iLKV  et  MoXK  partageaient  aou  opinion  sur  ce  jioint.  (9  J., 
p.  280.;  • 

J.  et  W.  A.  Hâtes,  avocats  du  Demandeur. 

E.  U.  PiCHÉ,  avocat  du  Défendeur. 

(l)  V.  iHt.  56  0.  P.  (J. 
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FOLLE  ENCHERE. -M ARRIED  WOHAN. 

C.'oiJKT  ov  Qi'EEn's  Bencii,  Montréal,  Ist.  Junc,  \HM. 

Coriun  DnvAL,  CM.,  Mereiuth,  .1.,  Mondelet,  .J.,  ])rummoni), 

J.,  tmd  Haixjley,  J. 

Dame  Kosaije  Jahry  et  vir,  Adjudicatuircs  in  ('onrt  belovv, 
Aj)|)(ïlluiit.s,  ami  The  Tkust  and  Loan  C'omi'ANY  ok 
IFi'i'ER  Canada,  Opposants  in  Court  lu'low,  Ho.spondents, 

lldil  :  Tliat  n  rnle  for  folle  cncht-rt-,  obtaiiied  ii^raiiist  a  iiiarried  woman 
wîpaiated  fioin  lier  liusbaiid  as  to  i)ro{)eity  and  wliidi  lias  heoii  sorv- 
ed  npoii  ttio  liiiHhaiid,  is  nood  and  valid  and  will  be  dcclariul  absoUiU', 
ovoii  tlM)ii>:li  in  tbc  jimceeeJinfis  on  the  ajjijlitation  l'or /o/A  eiirlièrr  llie 
hnaband  was  not  vuk  ni  caxisi ,  nor  any  mention  made  of  him  for  tiie 
piirpoHo  of  antlioriziny  bis  wife. 

TliiH  is  thc  second  api)oal  wliicli  has  takon  place  in  tliis 
canso.  Thc  tacts  of  tho  case  and  tlie  Hrst  appeal  are  reported 
in  J)  H.  J.  II.  Q.,  p.  îiGÎ),  and  the  only  différence  hetvveen  the 
former  and  latter  cases  consists  in  the  fact  that,  in  the  former 
case,  repoj  ted  as  above,  the  rule  foi*  folle  enehera  was  not 
served  upon  the  hnshand,  and  for  that  ruason  was  set  aside 
by  the  Court  of  Appeals  as  invalid  ;  while,  in  the  latter  case 
now  repoi'ted,  the  rule  t'or  folle  enchère  was  served  upon  the 
husband.  The  judgment  of  the  Court  below,  from  which  the 
présent  appeal  was  ma<le,  was  rccorded  as  follows  :  "  La  Cour 
déclare  la  règle  absolue,  en  autant  (ju'il  appert  par  la  réponse 
et  déclaration  écrite  du  shérif  de  ce  District  faite  à  la  motion 
des  Opposants  le  i-erpiérant  de  montrer  cause  pounjuoi  il  n'a- 
vait pas  payé  aux  Opposants  les  différentes  sommes  d'argent 
<]  i  leur  ont  été  accordées  par  le  jugement  de  distribution,  tel 
que  réformé  et  dûment  homologué  suivant  la  loi  et  livré  selon 
le  cours  ordinaire  de  la  procédure  et  de  la  loi  au  shérif,  (pie 
Rosalie  Jarry,  la  Demanderesse  et  adjudicataire  de  l'inuneuble 
ci-après  décrit,  a  négligé  'et  refusé,  et  néglige  et  refuse  de 
payer  au  shérif  le  montant  du  prix  d'adjudication  rludit  im- 
meuble, savoir:  la  somme  de  £525  4  7,  ainsi  qu'elle  était  tenue 
de  faire  par  la  loi  et  par  le  jugement  de  distribution  tel  (jue 
reformé,  ordonne  qu'il  émane  suivant  la  loi  un  writ  de  Ven- 
ditioni  Eœpovas  ordonnant  au  shérif  de  procéder,  après  les 
avis  et  publications  ordinaires,  à  la  vente  de  nov"  du  lot  de 
terre  adjugé  à  ladite  Rosalie  Jarry,  à  la  folle  enchère,  frais 
et  charges  de  Rosalie  Jarry,  le  tout  avec  dépens."  The  pre- 
tensions  of  Appellants  before  the  C/OUi't  of  Appeals  were  as 
follows:  La  nouvelle  règle  pour  folle  enchère  (pii  a  été  décla 
rée  absolue  le  dix-huit  févribr,  liSO.S,  a  bien,  il  (!st  vrai,  été  si- 
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niiitiée  au  mari  de  l'Appelante  ;  mais  ce  dernier  n'a  januiis  été 
iissigné  dans  la  rè^le  même,  à  autoriser  son  épouse  à  répondre 
à  cette  instance.  Rien,  dans  le  libellé  de  la  règle,  n'indique  (jue 
je  mari  est  assigné  ou  mis  en  cause  dans  la  demande  en  folle 
enchère  ;  pas  un  mot  qui  fasse  voir  pourquoi  cette  règle  lui 
est  signifiée.  L'assignation  d'une  partit?  ne  consiste  p»is  seule- 
iiiciit  dans  la  signification  des  pièces  qui  lui  est  faite;  mais 
elle  exige  aussi  tju'il  soit  fait  mention  dans  la  procétlure  même 
(lu  nom  de  l'assigné  et  des  rai.sous  pour  lestjuelles  cette  signi- 
ticntion  lui  est  faite.  Dans  une  action  que  l'on  voudrait  diriger 
contre  une  femme  mariée,  il  ne  suffirait  pas  de  signifier  une 
c(ii)ie  de  l'action  au  mari,  sans  l'appeler  en  même  temps  dans 
lu  déclaration  et  le  bref  de  sommation  à  autoriser  son  épouse 
ilans  l'instance  ;  il  en  doit  être  de  même  de  la  demande  pour 
t'dlle  enchère  (pli  est  une  instance  immobilière.  Dans  le  cas 
iictuel,  la  règle  pour  folle  enchère  aurait  dû  mentionner  que 
l'époux  de  1  Appelante  était  mis  en  cause  à  l'effet  d'autoriser 
Cette  dernière  à  répondre  ;  sans  cette  assignation  formelle,  le 
mari  n'était  pas  tenu  de  comparaître  et  n  a  pas,  de  fait,  com- 
piiru  sur  le  retour  de  la  règle.  Toute  la  procédure  pour  folle 
enchère  se  trouve  donc  avoir  été  débattue  entre  l'Intimée  et 
l'Apjielante  seule,  sans  la  participation  ni  l'autorisation  du 
mari  de  cette  dernière  :  elle  e.st  par  conséquent,  d'une  nullité 
iil)8olue.  Même  en  admettant  que  les  Appelants  auraient  été 
régulièrement  assignés  sur  la  règle  pour  folle  enchère,  cette 
règle  était  prématurée  et  ne  pouvait  pas  être  déclarée  absolue. 
L'Appelante,  aux  termes  de  la  loi,  ayant  retenu  entre  .ses 
mains  le  prix  de  son  adjudication,  en  (Umnant  le  cautionne- 
ment rei|uis  dans  ce  cas,  a  le  droit  de  garder  cet  argeni  jus- 
i|u'à  la  distribution  définitive  du  produit  de  la  vente.  Or,  cette 
ilistribution  définitive  du  prix  d'adjudication  n'a  jamais  été 
légalement  faite  ;  car  il  se  trouve  encore  dans  le  dossier  quatre 
autres  contestations  de  la  col  location  de  l'Appelante,  qui  sont 
encore  pendantes,  hv.  jugement  par  letjuel  le  protonotaire  a 
homologué  en  vacance  le  nouveau  rapport  de  di.striltution, 
sans  égard  aux  quatre  contestations  actuellement  pendantes, 
est  uih;  nullité  absolue  :  1  Parce  qu'un  rapport  de  distribution 
ue  peut  être  homologué  avant  que  les  contestations  de  ce  rap- 
port n'aient  été  décidées  par  la  Cour  ;  2''  Parce  qu'un  rapport 
«le  distribution  contesté  ne  peut  être  homologué  qu'en  terme, 
Cour  tenante,  et  non  en  vacance.  Cette  usurpatitm  du  pouvoir 
judiciaire  par  le- protonotaire  ne  méritait  pas  l'honneur  et  les 
frais  d'un  appel  ;  c'est  un  procédé  tellement  illégal  et  arbi- 
traire que  la  nullité  doit  en  être  déclarée  de  suite  et  de  plein 
ilroit,  du  moment  où  il  se  présente  .sous  les  yeux  de  la  Cour, 
»t  (juehiiu'ëtage  de  la  procédure  (jue  ce  puisse  être.  D'ailleurs 
!ii  règle  pour  folle  enchère  a  été  déclarée  absolue  prématuré- 

TOME  XIV.  22 


li'AH 


IIAI'I'OHTS  JUDrciAlIlKS   HEVtSKS 


meut,  sans  aucune  inscriiitioii  à  reucjuôte  pour  incttrc  l'ApjH' 
lante  on  «leincure  de  prouver  If  paiement  «le  son  prix  d'aUju- 
(lication,  (ju'ellc  allé^'uuit  avoir  fait. 

M()XI>EI,ET,  .1.,  diM»e.7itk'n»,Hn,u\  :  Le  nuiri  n'est  pas  en  cause, 
il  eut  <lfi  l'être  par  assignation,  mais  son  nom  n'étant  pas  <laiis 
la  rèfifle,  il  n'a  pu  être  assi^Mié,  il  ne;  l'a  pas  été.  Tout  est  nul. 
('eci  devrait  être,  par  eonHé(|Uont,  infirmé:  la  folle  enehère, 
dans  l'état  de  la  cause,  ne  pouvait  pas  juridi(]uement  être  ac 
cordée;  l'Ajjpelanto,  cela  va  sans  (lire,  dtîvrait  avoir  les  frais. 
Mais  la  majorité  de  la  Cour  est  d'avis  de  confirmer  le  juj,'e- 
nient. 

HaikjI-EY,  J.,  said  :  The  fenmle  Plaintift",  Appellant,  had  oli- 
tained  judj,'ment  en  réparation  de  hirnu  ajfainst  lier  husltand, 
the  Défendant,  and,  in  exécution  thereof,  .seized  liis  real  pro- 
perty,  whicli  slie  purchased  nt  the  sherifl"s  décret,  havin;:(  been 
tluireto  specially  authorized  by  her  husbund,  under  his  powtr 
and  authority  for  that  express  purno.sc,  consented  to  by  hiiii 
in  the  notarial  act,  deposited  with  the  sheritf  at  the  décret, 
and  returned  by  that  otîicer  with  his  proceedinj^s  upon  his 
writ  of  H.  fa.  de  terris.  As  Plaintift,  she  «^ave  the  statutory 
security  to  pay  the  adjudication  nioney  if  re  |uir»d  and  a 
jud^ment  of  distribution  havinjj  been  ordered,  whereby  the 
proceeds  returned  wei-e  collocated  to  (Jpporants,  she  failed  tu 
pay  the  amount,  after  notice  thenfor  and,  thereupon,  Oppo- 
sants obtained  in  the  usual  course  a  rule  against  her  as 
non-paying  adjudicataire,  tor  a  writ  of  Venditioni  c.vpondx 
for  the  resale  of  the  adjudicated  property  at  hcv  folle,  cvcfièrc: 
the  rule  did  not  demand  contiuliite  against  her.  The  retmii 
upon  the  rule  shows  that  a  copy  of  it  was  duly  served  upon 
her  and  also  upon  her  husband.  She  appeared  to  the  rulf 
and  answeretl  .setting  out  :  "  Que  la  Dehianderesse  adjudica- 
taire n'est  pas  légalement  a.ssignée  par  la  règle  ;  "  the  Défen- 
dant, her  husband,  did  not  appear  to  the  rule;  upon  this 
allégation,  the  contestation  turned  and  the  judgment  of  the 
l(Sth  Feb.,  1HG3,  therein  was  rendered  granting  the  rulv. 
It  is  from  that  judgment  that  this  appeal  is  presented  to  tln' 
C'ourt.  Now,  froni  the  circunistances  above  detailed  and  froiii 
the  facts  of  reconl,  it  will  be  .seen  that  the  contestation  hîis 
ari.sen  in  a  cause  in  whieh  Plaintift"  dulv  authorized  then 
for  obtained  judgment  en  sèinuution  de  bieuH  agaii  4  1- 
hu.sband,  the  Défendant,  a  known  usual  domestic  ]■ 
between   husband   and    wife;   that,  thtTeupoif,  she  .   Iii> 

real  property  to  be  sold  un<ler  her  writ  of  fi.  fa.         lerris; 
that,  upon   its  décret   by   the   sherift',  she    was    the   bighe*^' 
hidder,  and  secured  an  adjudication  thereof  to  hcrself,  by  pi 
ducing  and  fyling  with  the  sherift",  a  spécial  instrument,  cuu 
vcying  to  her  power  and  authority  from  her  husband  for  that 


l)K    l,A    IMloVINt'E    l)K   gl'KHKC. 


;{;<{) 


l'ApV 

rjui.j" 


<  < 


on  CHU  se 

t  est  nul. 
:  cnchîrt', 
t  ôtre  lie 
■  K«s  frais, 
■r  U'  juf^t'- 

it,  ha«l  *>'•- 
I-  luisluind, 

^  real  pn»- 
ivinfi  l)«'<'" 
liis  poNVcf 
to  l>y  l»i>» 
thc  tU'crot, 

H  upon  l»»!^ 
j  statutory 
lirtil  and  a 
heri'by  tlii- 
ne  failed  to 
ipon,  Oppo- 
inst  her   as 

Uhcvchèi''- 
The  returii 
[ervcd  npon 
to  the  rulo 
se  adjudica- 
the'DetVii- 
1;  npon  this 
Inient  of  tln' 
;f  the  ruU'. 
lented  to  tln' 
:d  and  t'roui 
jstation   lias 
irized  then 
affaii  -t  1 


|(.  .  lus 

la.         terris: 
Ithe    lil^du-' 
•solf.l.ypi 
i'unient,  cuii 
land  for  thut 


very  purpose,  exrented  lieforc  n()tury,  tuul  which  adjudication 
niorcovcr  was  si^^ned  for  her  hy  her  hu.shaiid  actin^  as  her 
attorney  and  a^ent  nnder  the  authority  of  that  instrument. 
'rh((  only  t|ue  tion  is,  wa.s  she  authori/ed  hy  her  hushand  to 
purchase  and  therehy  .suhject  lierself  and  prop((rty  to  tho 
lci,oil  l'csults  ol"  the  ruies  ndjudj,fed  to  he  ab.sohite  a^ainst  her 
siiiiply  for  the  is.sue  of  th»;  writ  of  rcuditioni  cvpoinis  at  her 
jollr  t'iicherc,  for  the  re.s.de  of  the  adjud^ed  property,  and 
iiothinj^î  more;  no  roiitruivte  par  ('o/y>,s  aj^ainst  lier  iiavin^ 
lieen  demamh'd.  A  few  case.s  hâve  heen  reported  havin^  con- 
iieetion  with  the  niatter  of  this  contestation  ;  in  tlie  î)  li.  J.  Ji. 
Q.,  j).  .'i()8,  McDoiiidd  vs.  McLcan,  and  H' i/Mo/^  opposant,  and 
Pni/le,  adjudicataire,  a  ruh>  f«)r  covinti iitc  par  i-urp-s  was 
îisked  for  a^ainst  the  adjudicataire,  a  mai-ri(>d  NNoman,  for  the 
dirterence  of  priée  of  the  property  sold  ut  hvr  folle  enchère, 
hut  l'efused,  (juin  she  was  not  a  party  to  the  oriffinal  cause 
iiiid  her  husband  was  not  notitied  of  the  rule  against  his 
wife  In  tlie  présent  ca.se,  a  previous  ruU'  to  the  saine  effect 
Iliade  ahpohite,  apiinst  the  adjudicatairi',  was  also  set  aside 
hy  the  Court  of  Ap])eals,  on  Ist  Septcmhi'r  hist,  for  want  of 
tonnai  notice  thereof  served  U])on  Défendant,  althoucfh  he  was 
the  dofendin^'  P'rty  in  her  cause  and  actually  authori/.ed  her 
liy  notarial  act  to  hecome  the  adjudicataire  of  his  property. 
In  a  ca.se,  «S  H.  J.  R.  Q.,  p.  4(i.S,  Cloutier  and  Clouticr,  Defen- 
dnnt,  and  Rhéanme,  Opposant,  DUm,  wife  of  Défendant,  adju- 
dicataire ;  she  was  séparée  de  biens,  and  the  rule  was  for  reti,- 
difioni  ejponas,  simply  at  her  folle  enchère,  hwt  it  was  .set 
iiside  for  want  of  notice  to  her  husband  ;  he  was  a  party  in  tho 
oriffinal  cause  and  record,  but  she  was  not.  In  the  more  récent 
cîisf,  10  li.  J.  R.  Q.,  p.  13J),  Jordan,  Appellant,  and  Ladrlère 
'lll  /7r(;;(7u/(/,Respondent,it  was  held  that  a  motion  for  folle  en - 
l'hère  a^ainsta  niarried  woman,  séparée  de  biens,  theadjudica- 
tiiirc  of  real  estate.and  acting  therefore  under  her  husband's  au- 
tliority,  will  be  rejected,  unless  notice  of  the  motion  shall  hâve 
l)('tn  given  to  her  husband.  In  this  case,  Judge  Merkoith 
considered  that  both  the  wife,  adjudicataire,  and  her  husband 
sliould  bave  an  opportunity  of  being  heard.  And  .ludj^e  Mox- 
DKi.ET  observes  that  the  wife  séparée  de  biens  cannot  be  con- 
un«  d  to  folle  enchère,  "'  à  moins  que  l'avis  de  la  motion 
Il  (lit  été  si(jnifié  à  son  mari,  so,ns  l'iiatorisation.  diujiui,  on 
"  '"•  son  refus,  celle  de  lu  Cour,  elle  ne  peut  être  ottendae." 
T  motive  of  this  judgment  is  "'  à  moins  que  l'avis  de  la  mo- 
'  don  n'ait  été  sifjn ijié  a  son  mari."  Doulitless,  the  })u.sband 
sliould  be  duly  infornied  of  the  proceeding,  and  th(î  wife 
sliould  be  duly  authorized  to  appear  in  court,  either  by  her 
husband  or  b  justice,  quia  th<!  notification  to  tin-  hu.sbanil  is 
not  the  equi\  aient  of  his  marital  aaturisation,  and  the  intc- 
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restcd  party  ruling  lier  to  appcar  upon  his  application  ïuv  folle 
riiclière,  can  ncither  coiiipol  lier  U)  appear  iior  to  roquire  (la- 
titrmdurti,  eitluT  iiiaritut  or  froiu  ju.stice  for  the  purpose.  Tliis 
clifficnlty  iIdcs  iiot  exist  hero.  The  Plaintiti"  and  Défendant, 
liusband  and  wife,  are  parties  to  tlie  cause  and  continue  sucli 
parties  until  the  final  coiupletion  and  réalisation  of  tlie  judg- 
nient  en  néparutiov ,  wliich  she  lias  ohtaineil  against  hini.  The 
ii'v'it  de  terris  lias  issoed  at  lier  suit,  as  Plaintiti*,  ajrainst  his 
property  as  Défendant,  to  cari-y  out  the  judgnient  between 
them  as  parties  thereto,  hoth  reniaining  in  the  cause  ;  as 
party.  Défendant,  and  as  lier  hushand,  lie  atithorizes  lier,  to 
purchase  at  the  décret,  the  property  sei/ed  un<ler  lier  writ  de 
terris  against  hirii,  and,  in  fact,  a«  her  agent,  he  purchase»  for 
her  and  in  her  naine  his  own  property  and  signs  her  naine 
as  the  purcliaser  in  the  usual  nianiier,  the  adjudication  to  her 
having  been  niade  under  the  authority  of  her  husband's  spé- 
cial authority  therefor,  in  her  nfinie  deposited  by  him  with 
the  slierili' as  her  authority  to  purchase.  The  case  is  not  ter- 
niinated  hère.  As  Plaintif!"  and  party  in  the  cause  and  as  adju- 
dicataire under  her  husbaiul's  authority,  .she  gives  the  statu- 
tory  .socurity  for  the  payin(;nt  l)y  her  of  the  purchase  nioney  ; 
and,  upon  her  failure  to  pay  the  price,  the  rule  issues  against 
her,  in  her  own  cause  against  her  husband,  and  a  copy  of  the 
rule  is  duly  serv<!d  upon  both  parties  respectivcly.  Under 
the.se  circunistances,  it  would  be  difiicult  to  know  in  vvhat 
particular  the  (  )pposants  hâve  failed  in  their  proceeding,  (jr 
upon  what  gi'ounds  the  appe>tl  can  be  sustained.  Before  dos- 
ing  niy  reniarks,  1  niay  observe,  speaking  .solely  for  myself, 
tliat  niy  view  of  the  efiect  of  an  adjudication  subject  to  folle 
enc/ière,  beiiig  a  title  to  the  purchased  property,  does  not  coii- 
cur  with  that  of  sonie  of  niy  colleagues.  The  adjudication  of 
rial  estate  is  a  conditional  title  and  only  beconus  absolute 
upon  the  paynieni  of  the  price  for  which  it  was  adjudged  ; 
until  tlien,  it  is  no  légal  title,  it  is  a  niere  facultative  right, 
subject  to  be  defeated  by  the  neglect  of  tlit.'  adjudicataire  to 
l)ay  the  price,  aiul  until  tlieii,  no  property  can  pass  from  jus- 
tice to  the  latter  ;  it  reniains  in  the  liantls  of  justice,  subject  to 
resale,  or  nioi'e  pro|)erly  a  continuance  of  the  enchère  of  the 
adjudicataire,  which  the  law  liolds  to  be  folle,  or  in  otlier 
worda  without  considération  ;  another  adjudication  being 
thoreui  on  niade.  The  order  for  the  proceedinj;;  under  the  ven- 
dit ion  i  e.cponos  does  not  re(|uire  a  re-seizure,  it  is  a  niatterof 
procédure  only,  to  continue  tlie  interrupted  décret,  and  the 
penalty  ini])osed  by  law  upon  the  folle  adjudicataire  of  pay- 
ing  the  différence  between  the  two  adjudications,  is  really  a 
punishnient  for  his  wilful  and  intentional  interruption  of 
judicinl  proceeding,s.  Under  our  pre.sent  jurisprudence,  it  is 
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questionable  wlietlier  a   woiuan  coukl  lie  Hubjected   to  bodily 
eoidrainte  for  Hwch  folle  enchère. 

Meredith,  J.,  said  :  On  a  former  appoal,  in  this  cause,  a 
jiKlgrncnt  obtained  by  the  Respondent  against  the  feniale  Ap- 
pellant,  was  set  aside  on  the  ground  that  a  ruie  ïor  a  folle  ev- 
c/ière  against  her,  althongh  served  upon  herself,  was  not  served 
upon  her  husband.  The  co».si((feV«/»^  of  the  judgment  of  this 
Court  being  as  follows:  "Considérant  que  la  demande  ou 
"  règle  iiour  folle  enchère  obtenue  contre  l'Appellante  n'a  pas 
"  été  signiHée  au  mari  de  l'Appelante  et  (pie,  par  conséquent, 
"  toute  la  procédure  sur  la  demande  pour  folle  enchère  est  en- 
"  tachée  de  nul! i Lé,  &c."  The  defect,  which  caused  the  fîrst 
judgnient  to  be  set  aside,  bas  been  reniedied  in  the  présent 
instance  by  a  regular  service  of  the  rule  upon  the  husband. 
This  is  not  denied.  On  the  contrary,  Appellants,  in  their 
factum,  .say  :  "  La  nouvelle  règle  pour  folle  enchère  qui  a  été 
"  déclarée  absolue  le  1er  Février,  18(18,  a  bien,  il  est  vrai,  été 
"  signiHée  au  mari  de  l'Appellante  ;  mais  ce  dernier  n'a  jamais 
"  été  assigné  dans  la  règle  même  à  autoriser  son  épouse  à 
"  répondre  à  cette  instance."  And,  in  another  part  of  tlie 
factum  Appellants  contend  that  :  "  La  règle  pour  folle  enchère 
"  aurait  dû  ujentifaujer  que  l'époux  de  l'Appelante  était  appelé 
"  et  mis  en  cause  à  l'etlét  d'autoriser  cette  dernière  à  répomlre 
"  à  cette  instance  ;  sans  cette  assignation  foi-tuelle,  le  mari 
"  n'ét'^it  pa«  cenu  de  comparaître  et  n'a  pas,  de  fait,  comparu 
"  sur  le  retour  de  la  règle."  Thèse  objections  seein  to  rest  upon 
the  erroneous  supposition,  tliat  it  was  nece.ssary  that  the 
female  Appelluiit  should  liave  been  expresdj/  authori/ed  either 
by  her  husband  or  by  the  Court.  Our  custon»  distinguishes 
l)etween  extra  judicial  proceedings  (1),  and  judicial  pro- 
ceedings  (2)  :  making  it  necessary  that  the  wift'  should  be 
fxpressly  authorized  with  lespect  to  the  former  and  not 
with  respect  to  the  latter  named  articles.  Doubts,  it  ap- 
pears,  did  at  one  time  exist  as  to  whether  an  expi'ess 
authorization  was  not  necessary  even  in  the  ca.se  of  .|U<li- 
cial  proceedings  (3),  but  the  weight  of  autliority  is  in  fa- 
vour  of  the  opinion  that,  in  such  cases,  the  présence  of  the 
husband  is  sutficient.  Auzanet,  in  bis  connuentary  on  the  12t]i 
art.  of  the  Custom,  says  :  "de  cet  firtiele  il  s'ensuit  (pie  la 
"seule  pré.senee  (Ui  mari  "n  jugement  suffit  pour  la  validité 
"  de  l'obligation  de   la    bMiime  dans   le    même  jugement,  xnns 


(I)  Alt.  of  l'ustoin,  N«).  1-23. 
(•il  Art.  of  Custom,  No.  I'i4. 
i!<)   i'Vrrit'ri'.  Vi)l  'A.  p.  17^>   ('oui.  <'iistoi(i  of  |*iii'i«,  .Art.  124,  glo.se  1er.  Xo. 
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"  autoT^ation  expresse  "  (1).  Ricard  also  holds  that  the  pré- 
sence of  the  husband  is  ail  that  is  necessary  ;  and  Perrière, 
althou^h  he  refers  to  Charondas  as  being  of  a  contrary 
opinion,  seems  to  view  the  matter  in  the  saine  light  as  Au- 
zanet  and  Ricard,  and  explains  the  reason  for  holding  the 
présence  of  the  husband  to  be  sufficient  in  judicial  proceedings, 
as  follows  :  "  La  raison  de  la  différence  est  fondée  sous  l'auto- 
"  rite  des  jugements  afin  qu'ils  ne  soient  pas  nuls,  sous  pré- 
"  texte  d'une  simple  formalité  non  observée"  (2).  In  the  présent 
case,  the  husband  and  wife  are  in  the  cause  ;  both  are  men- 
tioned  in  the  rule,  which  lias  been  regularly  served  upon  each 
of  them  ;  and  for  my  part,  I  am  not  aware  of  any  irregularity 
in  the  proceedings  of  the  Respondent  which  makes  it  neces- 
sary for  us  to  disturb  the  judgment  of  the  Court  below. 
Appeal  dismissed.  (9  J.,  p.  300.) 

BoNDY  et  Fauteux,  for  Appellants. 

H.  JUDAH,  Q.  C,  for  Respondent. 


NOTE  GITEN  TO  OBf  AIN  SIONATURE  TO  COMPOSITION. 

Court  of  Queen's  Bench,  Montréal,  September  8th,  1865. 

In  Appeal  t«"  ^  ...c  Circuit  Court,  <listrict  of  Montréal. 
Coram  Duval,  C.  J.,  Aylwin,  J.,  Drummond,  J.,  and   Mon- 

DELET,  J. 

David  Sinclair  et  al,  PlaintifF  in  Court  below,  Appellants, 
and  William  Henderson  et  al.,  Defen<lant8  in  Court 
below,  Respondents. 

Ileld  :  That  a  note  t^iven  by  an  insolvent  to  oneof  his  creditors  for  the 
purpose  of  obtaining  hi8  signature  to  a  deed  of  composition  caniiot  serve 
as  a  ground  of  aciion  ajçainst  sucli  insolvent,  and  tliat  the  giving  of 
such  a  note  will  bê  considered  a  frand  npon  tlie  other  creditors.  (:i) 

Semble.  That  paroi  évidence  will  not  he  admitted  to  prove  that  snch  a 
note  as  the  abovo  was  given  after  the  «igning  of  the  deed  of  composi- 
tion, nor  to  estahlish  unytliing  relaling  thereto  inconsistent  with  the 
terms  of  such  deed  of  composition. 

In  the  month  of  June,  IcSGl,  Respondents  tleclared  them 
selves  insolvent.  At  thciir  instance,  a  deed  of  composition  was 
drawn  up,  wherein  they  bouiul  themselves  to  pay  their  cretlitor.< 

(Il  Auxanet  (^ini.  on  urt.  124,  p.  l(t*2  ;  (îrand«  Coutume,  Vol.  .'{,  p.  177  : 
RicarJ,  opiniou  cited  ;  Viili;  also  Potliiei'  l'iiiHsiinue  <le  mari  No.  7ô. 

(2)  Ferrière,  (Imude  Continnf,  vol.  .3,  page  177,  art.  124,  glose  \vi;  Xo.  17. 

(.S)  V.  art.  W»l  et99;U'.  (" 
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vSDven  shillings  and  six  pence  in  the  pound  on  their  liabilities, 
]>y  three  instalnients,  in  G,  12  and  18  months,  with  interest 
thereon,  from  the  thirteenth  of  June,  18C1,  and  for  which 
iustalinents  they  gave  their  [)roiniasory  notes,  indorsed  by 
Louis  Renaud.  Aniong  their  creditors  was  John  Sinclair,  of 
Montréal,  nierchant,  to  vvhoni  the  Respoiulents  were  indebted 
iii  the  sum  of  $1,123  76.  Itappears,  V»y  the  évidence  of  record 
that  John  Sinclair  refused  to  accept  the  ternis  of  the  deed  of 
composition.  On  the  13th  of  June,  18()1,  one  of  the  Respon- 
ilfuts  called  upon  Sinclair,  at  his  office,  and,  in  the  présence  of 
Iiis  clerk,  William  Norris,  unsuccessfully  entreated  Sinclair  to 
accept  tlieir  offer.  Sinclair  thrjn  consented  to  accept  of  ten 
shillings  in  the  pound  ;  Respoi^dcnts  accordingly  agreed  to 
pay  him  at  the  rate  of  ten  shillings  in  the  pound.  As  some  of 
Rospondents'  creditors  had  then  accepted  the  deed  of  compo- 
sition, Hendei"son  urged  Sinclair  to  sign  it  and  promised  hini  a 
note,  payable  in  two  years  from  the  13th  of  June,  1861,  for  the 
additional  two  shillings  and  sixpence,  over  the  amouut  of 
seven  shillings  and  sixpence  promised  by  the  deed.  A  note 
was  accordingly  drawn  up  by  Norris,  at  the  request  of  and  in 
fiivor  of  Sinclair  for  the  additional  sum  and  signed  on  the 
13th  of  June,  1861,  by  Respondents;  the  amount  of  this  note 
is  S140.50,  and  for  the  payment  of  which  the  présent  action 
was  brought.  In  considération  of  this  note  and,  under  an  ex- 
priiss  agreement  that  it  should  be  paid  in  addition  to  the  seven 
.sluUings  and  sixpence  nientioned  in  the  deed,  Sinclair,  on  the 
(lay  he  received  the  note,  namely  on  the  date  aforesaid,  went 
t(»  the  office  of  Jas.  Smith,  notary,  and  signed  the  deed.  On 
the  16th  June,  1863,  the  note  matured  and  wa-i  protested  for 
non-payment.  Subséquent  to  its  maturity,  Sinclair,  for  valuable 
considération,  transfeiTed  his  note  to  Appellants.  On  the  22nd 
of  October,  1863,  they  sued  out  the  présent  action  against 
Rospondents  for  the  paynjent.  To  this  action,  Respondents 
pk'afled  that,  by  this  deed  of  composition,  dated  Montréal, 
2nd  of  July,  1861,  Sinclair  declared  himself  willing  to  accept 
a  composition  of  seven  .shilhngs  and  six  peuf  in  the  pound 
for  the  fuU  payment  of  ail  claims  ;  that  this  Ci.aiposition  bas 
silice  been  paid  to  him  ;  that  the  deed,  bearing  a  date  subse- 
(|iu!nt  to  that  of  the  note,  thereby  extinguished  the  note  ;  and 
tliat,  as  the  note  came  into  Appellant's  hauds  after  its  matu- 
rity, they  bave  no  greatcr  rights  under  it,  than  had  Sinclair 
liim.self.  The  Respondents  replied  that  Sinclair  signed  the 
di-ed,  not  on  the  2nd  July,  1861,  but  on  the  13th  June,  the 
ilate  of  the  note  and,  on  the  day,  the  note  was  given  him  by 
Ki'spimdents;  that,  at  the  time  he  so  signed  the  deed,  it  had 
not  been  signed  by  several  of  Respondents'  creditors,  and  that 
as  they  did  not  ail  sign  until  the  2ad  of  July,  it  was  accord- 
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ingly  not  closed  or  dated  until  that  day,  as  is  usiial  and 
customary  in  such  cases  ;  that,  at  the  time  of  his  signing  tlic 
deed,  Respondents  wcre  indebted  to  him  in  $1,123.76;  and 
that  Sinclair  signed  the  deed,  under  and  by  an  express  agrec- 
inent  with  Respondents,  that  he  shouhl  be  paid  the  said  note, 
in  addition  to  the  composition  mentioned  therein.  At  Enquête 
Appellants  examined  three  witnesses,  viz  :  James  Smith,  thf 
notary,  who  executed  the  deed,  John  Sinclair  and  William 
Norris.  The  Respondents  adduced  nf)  witnesses.  Smitli,  the 
notary,  adduced  at  Enquête  the  original  deed.  He  stated  that 
it  may  hâve  been  a  month,  it  was  certain'y  mnny  daïfs  that 
the  deed  was  drawn  and  signed  by  some  of  the  creditors  pn-- 
vions  to  the  said  2nd  of  July.  and  he  adds  :  "  I  know  Sinclair 
"  signed  the  deed  and  that  he  .signed  it  some  days  previous 
"  to  its  date,  but  I  cannot  now  recollect  when."  He  says  iii 
another  part  of  his  déposition  :  "  Hâve  sometimes  had  deeds 
"  of  composition  partially  signed  for  two  or  three  months  pre- 
"  vious  to  their  dates,  because  we  never  date  them  until  they 
"  are  completed."  In  cro&3-exami nation,  he  adds,  I  .swear  pt)si- 
"  tively  that  Sinclair  did  not  sign  his  name  on  the  deed  of 
"  composition  on  the  2nd  of  July,  1861."  Sinclair  déposes  that 
the  note  on  which  the  présent  action  is  brought  was  giveii 
him  on  the  day  it  bears  date,  13th  June,  1861.  by  Défendant, 
to  induce  him  to  sign  the  deed  of  composition,  and  that  he 
signed  the  deed  on  that  day,  in  considération  of  and  under  a 
distinct  agreement  with  Respondents,  that  the  note  should  he 
paid  in  addition  to  the  moneys  stipulated  by  the  deed.  Wil- 
liam Norris  states  that  he  recollects  that,  about  the  beginning 
of  June,  1861,  William  Henderson,  one  of  the  Respondents, 
called  on  Sinclair  at  his  office  while  he,  Norris,  was  présent. 
He  heard  Henderson  urging  Sinclair  to  sign  the  deed,  and 
Sinclair  replying  that  he  would  not  accept  less  than  ten 
shillings  in  the  pound.  He  understood,  from  the  conversation 
which  ensued  between  them,  that  Respondents  agreed  to  pay 
this  sum,  namely,  seven  shillings  and  sixpence  by  the  deed, 
and  to  give  their  note,  payable  two  years  from  that  date,  for 
the  balance.  Accordingly  he,  Norris,  drew  up  the  note  for  the 
balance  and  that  note  is  the  one  in  issue.  At  argument,  Res- 
pondents' attorneys  moved  to  reject  certain  portions  of  the 
évidence,  in  so  far  as  they  tended  to  contradict  the  deed  of 
composition.  On  the  14th  March  last,  the  Honorable  Assistant 
Justice  Monk  rendered  the  following  judgment  :  "  The  Court, 
having  heard  the  parties  upon  the  merits  of  this  cause  an<l 
upon  the  motion  of  Défendants  of  the  eleventh  February  last, 
that  the  objections  by  them  made  to  certain  portions  of  the 
évidence  of  the  witnesses  in  the  said  motion  named  be  main- 
tained,  doth  grant  said  motion    and  doth  reject  from  the 
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record  such  portions  ot'  tho  (évidence  of  Joliii  Sinclair,  James 
Sinitli  and  William  Norris,  as  was  objected  to  at  Encjuêt»!  l»y 
Défendants  ;  and,  considering  that  Défendants  hâve,  l>y  le^^al 
and  snfticient  évidence,  established  the  essential  allégations  of 
tlieir  plea,  dotli  dismiss  Plaintifî's'  action  with  costs."  On  the 
fSth  September,  1 865,  the  Court  of  Appeal  gave  judgment  con- 
firming  the  judgment  of  the  Circuit  Court.  (  1  ) 

DrvAL,  C  J.,  said  that  by  ail  laws  the  transaction  in  ques- 
tion was  considered  a  fraud  upon  the  cre^litors.  It  was  consi- 
dered  a  fraudulent  act,  giving  rise  to  no  action  whatevei-.  The 
Knglish  authorities  put  it  upon  the  broad  grouiid  of  being  a 
frau<lulent  act.  It  had  Vjeen  stated,  that,  previous  to  the  Code 
Napoléon,  this  was  net  the  lav  in  France,  but  such  a  state- 
ment  was  incorrect.  The  Court  concurred  entirely  in  the 
judgment  of  th(î  Court  below.  Judgment  contirmed.  (î)  J., 
■p.  30(),  et  1  L  a  L.  J.,  p.  54.) 

J.  PoPHAM,  for  Appellants. 

Leblanc,  Cassidv  and  Leblanc,  for  Respondents. 


NOTICE  OF  ACTION  TO  PUBUC  OFFICER. 

Court  ov  Queen's  Bench,  Montréal,  Decembi-r  !)th,  l.S(;4. 

In  Appeal  from  the  Circuit  C^ourt,  district  of  Montréal. 
Coram  Duv\%,  C.  J.,  Meredith,  J.,  Drummoxd,  J.,  Monde- 

LET,  J.,  and  BAlMiLEV,  J. 


^:î 


Mi^i 


f- 


William  Stephens  et  ai,  Plaintiffs  in  Court  below,  Ai)pel- 
lants,  and  Tancr^de  M.  Bouthillieu,  Défendant  in 
Court  below,  Respondent. 

Ileld  :  Ist.  Under  C.  S.  V  ,  cap.  17,  sec.  91,  That  money  paid  to  a  collec- 
tor  of  ciistoms  as  diity  npon  jroods  to  ho  importod  npon  tlie  ooiidition 
tliat  a  certain  portion  of  the  nioney  so  paid  sliall  l)e  remitteii  by  liini. 
in  the  event  of  the  jroods  arrivinjr  beforc  a  ri.sc  of  dnty  takes  phice  hy 
virtue  of  an  act  about  to  <'ome  into  force,  is  not  in  tlie  nature  ofa  depo- 
sit  placed  intiie  liands  ofa  private  individual,  but  is  .so  paid  to  liini  in 
bis  capacity  of  colleotor,  in  the  performance  of  bis  dnty  a»  micIi,  and 
therefure  in  such  case  the  abovo. section  applies  and  tlie  coUector  is  en- 
titled  to  a  month's  notice.  (2) 


(M  Tiie  leiiding  KiiglisI)  case,  supporting  tlie  deulHion  of  our  ('oiirts  ujioii 
tiu!  point  in  cpiestion,  is  Cocksiiott  v.s.  Ik-nnett,  '2  D.  iiiid  K.  Ttfrni.  I{i'p., 
!>.  705.  Vide  roiitrn  (îreeiishield»  vs.  Plainondon,  7  K-  •'.  H.  <^,  p.  -tM  cl 
4!».-.,  et  12  R.  J.  R.  Q.,  p.  27 L 

(2)  V.  art.  22  C.  P.  V.  et  S.  R.  V.  de  188«,  ch.  32,  s.  145. 
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This  was  an  appeal  from  a  jud^inent  rendered  in  the  Cir- 
cuit Court,  Montréal,  on  the  lltl:  DectMnber  lasi,  disniissin^ 
tlie  action  of  Appellants  with  costs,  on  the  ground  that  one 
inonth's  previous  notice  of  action  was  not  given  to  Rospon- 
dent,  as  collector  of  custouis  at  Montréal.  The  Appellants  con- 
tended  that,  under  the  facts  of  the  case  and  the  fonn  of  action, 
no  such  notice  was  necessary.  Tlu;  action  was  brought  against 
Tancrède  M.  Bouthillier,  descrihed  as  "  of  Montréal,  Es(juire," 
Défendant,  and  was  in  the  ordinary  assuinpsit  fonn,  alleging 
an  indebtedness  to  PlaintiHs  in  the  suni  of  $150,  "for  nioneys 
"  had  and  receiveil  by  Défendant,  to  and  for  the  use  of  Plain- 
"  titfs,"  "  for  nioneys  paid  to  Défendant  to  and  for  the  use  of 
"  PlaintifFs,"  and  for  so  niuch  nioney  being  a  balance  unjustly 
"  withheld  and  kept  by  Défendant  ont  of  a  larger  sum  of 
"  money  l)y  Plaintiffs  handed  over  to  Défendant  and  delivered 
"  to  him,  and  which  were  to  be  applieii  to  the  payrnent  of  the 
"  duties  on  certain  goods,  at  Montréal,  and  which  were  to  be 
"  returned  after  payrnent  of  the  said  duties  on  the  said  goods," 
setting  up  a  promise  t  >  pay,  and  a  refusai  to  pay.  To  Plain- 
titf  s  damage  of  $150.  Conclusion  for  $150.  Firut  plea:  That 
the  moneys  were  received  by  Défendant,  as  collector  of  cus- 
toms,  at  Montréal,  for  duties  on  goods,  and  in  the  exécution  of 
his  duty  as  collector  and  that,  therefore,  he  was  entitled  to 
the  month's  notice  of  action.  Second  plea  :  Sets  up,  that  De- 
fendant  was  collector  of  customs  at  the  time  mentioned  in  the 
déclaration  ;  that,  about  the  26th  March,  1859,  Plaintiffs  nmde 
an  entry  at  the  customs,  of  seven  packages  of  goods,  which 
goods  "  sur  la  représentation  des  Demandeurs  que  les  mar- 
chandises étaient  arrivées,  ou  arriveraient  en  cette  Province 
du  Canada,"  were  adniitted  at  15  per  cent,  instead  of  at  the 
new  duty  of  20  per  cent.  Défendant,  however,  receiving  from 
Plaintif!  a  deposit,  dépôt,  of  5  per  cent  julditional,  in  case  the 
goods  should  not  arrive  until  after  the  new  taritf  went  nito 
opération.  That  Défendant,  al)Out  the  12th  April,  1859,  on  the 
représentations  of  Plaintiff,  that  the  goods  had  arrive»!  befon; 
the  opération  of  the  new  taritf  gave  l>ack  the  additional  five 
per  cent  ;  but  that,  afterwards,  it  turned  out,  that  only  two 
outof  the  seven  packages  had  arrived  before  the  coming  into 
force  o"  the  new  tariff  and  that,  consecjuently,  there  were 
duties'  due  on  the  five  packages  to  the  estent  of  $(j2.65.  That 
true  it  was  there  was  due  to  Plaintifts,  for  overpaid  duties  on 
damaged  goods  (in  1880),  $118,  an<l  for  duties  «m  2  baies,  first 
item  in  Plaintifts'  account,  the  sum  of  $19.10,  making  in  ail 
the  .sum  of  $187.10,  and  that  after  deducting  the  $62.65  there 
remained  the  sum  of  $74.45,  whieh  Défendant  was  always 
ready  to  pay  and  ofters  to  pay.  C/onclusion,  for  compensation 
to  the  extcnt  of  $02.65,  and  ofter  to  confess  judgment  for 
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5*74.45,  offered  before  action  brought.  Anmver  to  ls<  Plea  : 
Tliat  Défendant  was  not  entitled  to  a  njonth's  notice.  AnHtver 
ti)  2ud  Plea:  That  the  moneys  sought  to  be  recovei*ed  were 
(lue  to  Plaintiffs  ;  that  no  compensation  could  be  clainied  by 
Dt'fendant,  who  was  sued  in  liis  own  individual  name  and 
ri^ht  and  that  any  tiebt  due  to  lier  Maje.st}',  such  as  that  set 
u|)  in  the  plea,  could  not  be  su  set  oft',  but  must  be  enfocced 
liy  légal  means.  The  PlftintiH's  ul.so  prayed  acte  of  Defendant's 
iKlmission  that  he  had  in  his  liands  the  suni  of  8137.10,  which 
h(  had  promi.sed  to  return  to  them.  The  judgment  appealed 
from  was  in  the  following  ternis  (MoNK,  J.)  llth  l)t'cend»er, 
1S()2  :  "  The  Court,  ct)nsidering  that  it  appcars  and  is  clearly 
L'stablished  that  the  causes,  niatters  anti  things  upon  which  the 
présent  action  rcsts,  and  for  and  on  account  of  which  said 
action  has  been  instituted  against  Défendant,  arose  out  of, 
and  were  for  acts  and  things  «lone  by  Défendant  in  the  exercise 
of  his  office  of  collector  of  customs  of  Her  Majesty,  at  the  port 
of  Montréal.  Considering  that,  at  the  time  of  the  institution 
of  the  présent  action,  l)efendant  was  still  collector  of  Her 
Majesty 's  custonis,  at  the  port  of  Montréal,  and  considering 
that,  by  law,  no  writ  could  be  legally  sued  out  or  any  action 
inaintained  until  one  month  aftei-  notice  in  writing  had  been 
(lelivered  to  Défendant,  or  left  at  his  usual  place  of  abode,  in 
which  notice  .should  hâve  been  clearly  and  explicitly  con- 
tained,  the  cause  and  causes  of  action  stated  in  Plaintift's' 
déclaration  and  by  hini  proved.  And  considering  that  no 
notice  whatever  in  writing  made  as  required  by  law  was  deli- 
vcred  to  Défendant,  by  Plaintiffs,  or  left  at  his  usual  place  of 
al)ode,  doth  maintain  the  exception  tîrstly  pleaded  by  Défend- 
ant, and  hath  dismissed,  and  duth  hereby  dismis.s  Plaintiffs' 
action,  wish  casts." 

RoHERTSON,  for  Appellants,  .said  :  The  évidence  will  be 
found  to  establLsh  that  the  .sum  of  $(12. ()5,  deposited  with  Dé- 
fendant as  the  additional  duty  on  certain  goods,  payable  in 
case  they  were  brought  into  tlu!  Province  after  the  new  tariff 
came  into  force  (on  the  2()th  March,  l<S5î>).  was  handed  back 
tn  Phùntiffs,  and  that,  sonie  time  in  the  following  year,  De- 
fi-ndant  refused  to  give  up  the  .*1  bS  deposited  in  his  hands, 
in  excess  of  duties  really  {)ayable  by  Plaintiffs  on  goods  im- 
piirted  in  1860,  without  déduction  of  the  $62.65  previously 
lianded  back  in  hS5î>.  It  is  .submittcd  that,  the.se  pretensions 
art!  unfounded  in  fact  and  in  law.  The  moneys  deposited 
with  Bouthillier,  in  exce.ss  of  duties  on  imports  for  18(50,  he 
is  lioiind  to  l'estore  to  Plaijitiffs.  If,  as  the  plea  allèges,  there 
is  a  sum  of  $62.65  du»  for  duties  not  cliarged  in  March,  1859, 
tilt"  right  to  recover  ihat  sum  lies  in  the  Crown.  Nor  can  it  be 
fairly  contended,  as  a  matter  of  e(|uity,  that  an  error,  even  if 
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sucli  liiTor  existed,  wliich  is  denied,  which  inuHt  liave  Immmi 
(liscoveretl  sliortly  after  tho  2()th  Mardi,  1859,  should  iiot 
luivo  been  complaiiK'd  of,  or  notiticd  to  Plaintiff's  until  tlif 
followiiijif  y*''vi".  loi'};  after  the  j^oods  liad  heen  sold,  and  at  a 
tiiiie  wlioii  Flaintitf's  coidd  iiot  protcct  tlioinst'lves  by  addiii^- 
an  additional  priée  ti)  tlic  goucis  to  cover  tlio  additional  duty. 
It  would  appcar  tliat  ncarly  a  ycar  elapsed  Ix-fore  any,  notice 
nf  th(;  pi'('tt'nd«;d  crror  was  jfivt^n  to  PlaintiHs.  The  rétention 
ot*  tlie  exeess  of  nioney  depo.sited,  wius  the  act  of  Houtliilliti 
hinist'lf.  It  was  not  an  officiai  act.  which  the  law  can  recojjnizc 
as  such,  so  as  to  ])rotcct  hin»  a<;ainHt  an  (trdinary  action  to 
recover  it  hack.  Nor  was  the  action  an  action  ot"  damages  in 
which  alone  the  officer,  Defetnlant,  lias  a  right  to  tendir 
ainendy.  The  elausi'  of  tlu-  statute  invoked  l»y  Respondent  in 
lus  tirst  plea,  aj»d  npon  which  alone  the  judgjnent  was  rend- 
ered,  is  in  the  following  ternis  :  '■  No  writ  shall  be  sued  ont 
"  against  any  justice  of  the  peace  or  otlutr  officer  or  person 
"  fnltilling  any  jiublic  duty,  for  anything  done  by  him  ir  tlic 
'•  performance  of  such  ])ublic  duty,  whether  such  duty  arides 
"  ont  of  the  coiiinion  law,  or  is  imposed  by  Act  of  Parliament, 
"  either  Impérial  or  Provincial,  nor  shall  any  judgment  or 
"  verdict  be  rendered  against  hini,  uidess  notice  in  writing  ot" 
"  such  intended  writ,  specifyiiig  the  cause  of  action  witli 
"  reasonablé  cleariiess,  lias  been  delivered  to  such  justice,  otii- 
"  cer  or  (jtlier  pi'rson,  at  least  one  month  before  sueing  ont 
"  8uch  writ."  (Consolidated  Sts.  L.  C.c.  101, sec.  l.)This  clause 
is  not  applicable  to  the  facts  disclosed  in  the  record.  The  De- 
fendant,  in  iMfJO,  had  in  his  hands,  as  he  adniits  in  lus  pieu, 
#lliS,  overpaid  as  duties  by  Appellants,  on  goods  iniportecl 
that  year.  The  Respondent  prétends  tirst  to  hâve  a  right  to  a 
notice  of  tliirty  days  before  he  can  be  sued  for  the  ainount. 
which  lie  adniits  belongs  to  Appellants  ;  and  next,  he  wishes 
to  keep  in  his  hands,  in  an  action  against  himself  person- 
ally,  a  suni  ot  money  alleged  to  hâve  been  erroneously  ami 
on  Appellant's  misrepre.sentations,  restored  to  him,  in  1859,  by 
Défendant  in  his  capacity  of  collector  of  customs.  In  other 
words,  he  pleads  to  a  demaiid  niade  against  him,  individually 
and  jiersonally  waiit  of  notice  and  compensation  by  a  délit 
alleged  due  to  the  Crown.  It  is  subinitt^d  that  the  construc- 
tion given  by  the  Caiiadiaii  Courts,  as  well  as  l)y  the  Englisli 
C^mrts,  on  similar  Statutes  in  England,  is  against  Respondent  s 
pretensions.  In  Prlœ  v.s.  Pcrciiud  (1  R.  J.  R.  Q.,  201)  it  was 
distinctly  held  that  "  in  an  action  against  a  collector  ol" 
"  cu.stoiiis  to  recover  nioneys  exacted  as  fées  of  office,  lie  is 
"  not  entitled  to  one  month 's  notice  of  action."  The  ivasoii 
given  by  Cliief  Justice  Sewell  (p.  203)  wa<,  that  the  statute 
intended  only  to  protect  the  jiublic  officer  in  the  t'air  execTition 
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iil'  liis  <lnty,  iind  that  i\u'  apti<»u  in  (piestion  was  iiot  hroni^lit 
tu  ii't'ovur  back  iiioiuiys  dut'  to  tlw  pnJdlc,  lait  vvhich  wcie 
claiiiuMl  to  ho  ivtaiiu'd  l>y  tlie  collector  for  his  own  use- 
Tlic  saiiu'  roason  is  applicalili'  hère  witli  stron^tT  i'orci,'  ; 
{m-,  in  thi.s  case,  Defomlant  siM^ks  to  irtain  Appellants'  nioneys, 
mit  evcMi  inultT  pretonci'  oF  their  bcing  dm;  to  hini  as  fées  of 
(illice,  or  in  any  othcr  \yay,  tmt  on  pretence  of  a  previous 
,ill(';^od  d('l)t  to  thc  Crown.  Iii  the  case  of  Iririn  et  Ho-stov,  iii 
A|.p.al,(4  H.  J.  R.  Q.,  \).  'M)'2,)  it  was  settled.  after  full  dis- 
cussion, tliat  the  statute  invoki-il  hy  Respondent,  "  has  refei"- 
ciicc  only  to  action  brou^ht  for  daniat.(eH,  doiiumuies  intérèin, 
•  iiiid  not  to  actions  where  daniatfes  are  chiinied  for  the  non- 

fulfilnK'nt  of  a  conti-act  or  obligation  inipo.sc'!  either  i»y  hiw 

or  by  stipuhition."  This  nianifestly  covers  tlie  principle  con- 
tciidcii  for  l>y  the  Appellants.  The  Défendant  got  Appellants' 
iiioiieys  in  ailvance,  to  be  applie»!  to  the  paynient  of  duties. 
Hc  was  bound  by  law.as  well  as  by  tiie  tacit  agreenient  iiiade, 
tu  api)ly  the  inoneys,  or  to  pay  them  back  in  case  the  duties 
ilid  not  aniount  to  thc  suni  paid  over.  He  is  sued  in  an  actioti 
uf  assmnpsit  and  in  defence  to  such  action  .says  he  is  a  public 
(itîicer,  an<l  invokes  the  statut»;  as  entitling  him  to  a  niotitli's 
notice  of  action.  But,  in  answer  to  this,  it  niay  vvell  be  urged, 
tliat,  in  keepijig  thc  inoneys  of  Appellants  in  his  pocket,  he 
was  '•  not  acting  in  thc  performance  of  such  public  duty," 
liut  in  violation  of  it.  He  was  intrusted  with  the  nioneys  as  a 
iiiîittcr  of  contidence  and  arrangement.  He  took  them  as  a 
piivate  individual,  agent  or  imi ixlaidirc  of  Appellants, 
cliaiged  with  appl^'ing  theni  in  a  particular  way,  that  is,  to 
thc  payment  of  duties.  Although  hc  happened  to  Ih;  collector 
ul'  eu.stoms,  he  has  no  more  right  to  keep  the  moneys  than  a 
iiicssenger  or  porter  in  the  Custom-Hou.se  would  hâve  had,  or 
iuiy  clerk  to  whom,  in  the  al».scnce  of  the  collector,  Appellants 
iiiiiïht  havc  entrustcd  their  nioneys.  The  reasoning  of  Chief 
.liistiec  L.VKo.VTAlNE,  in  the  case  of  Irwln  \s.  Hostoo,  is  therc- 
l'uic  applicable  c(|ually  in  thisca.se.  (  l)  "  Il  me  sen\blc  évident, 

d  après  la  teneur  et  les  termes  mêmes  du  statut,  (|u'il  ne 
'  s'agit  que  (Vai'tloiis  (jtoi  ont  aniqiiriiient  pour  objet  des 
"  doinmages-int»''rcts,   et    non    i)as    d'actions   dans    lcs(|Uclles 

inic  demande  des  dommages-intérêts  n'est  qu'accessoire  à 
'  une  demande  principale  fondée  sur  l'inexécution  «l'un  con- 
"  trat  ou  d'une  obligation  imposée  »oit  /xtr  coavciitiott,  noit 
"  jxtr  la  loi.    11  ne  s'agit  (jue  d'actions  dont  ''officier  public 

peut  devenir  pa.ssiblc  par  suite  d'an  fait  qui  constitue  un 
'  tort,  un  délit,  une  injure,  si  l'on  veut,  par  consé((uent,  d'un 
■  l'ait   illégal    et    non   justifiable  commin  (c'est    l'expression 


(1)4  A'.  J.  A'.  V-.  !>•  .'«»■*. 
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"  inêiue  (lu  stiitut)  par  cet  oITîcier  diivs  l'e.rernce  dp  sas  th 
"  Voir»  pMicH,  en  un  mot,  d'une  offense  dont  on  .se  jdoivl. 
"  c'eut  encore  là  le  lavffacfe  du  statut, *iec.  H,  version  frunçaiNc. 
'•  ('t'Ia  résulte  encore  clairement  des  mots  employés  dans  la 
"  troisième  section  pour  indicpier  l'espèce  de  condamnation  (pii 
"  devrait  être  prononcée  sur  telle  action.  La  Cour,  ou  le  Jury, 
"  y  est-il  dit,  rendra  pon  jujrement  ou  verdict  en  faveur  du 
"  Demandeur,  avec  tels  dommages  (ju'il  jugera  convenables." 
So,  in  the  case  of  Eninhart  vs.  AlcQuilldit,  decided  in  appeal, 
')  R.  J.  It.  Q.,  p.  133,  it  was  held  that  a  Dei'en<lant,  acting  un- 
der  the  orders  of  an  inspector  of  roada,  could  not,  when  sued 
in  an  action  oF  trespass  for  opening  a  road  on  PlaintifF'sfann, 
claim  tlie  month's  notice,  inasmuch  as  the  inspector  was  not 
acting  within  the  scopt;  of  lus  duty  in  giving  such  order.  \\y 
the  seventl)  section  of  the  .statute,  "  no  such  suit  or  action 
"  shall  be  brought  against  nny  justice  or  other  person  activtj 
"  as  aforesaid,  for  anything  done  by  him  in  the  performance 
"  of  a  public  <luty,  uidess  comuienced  within  six  months  after 
"  the  act  committed."   If  the  statute  in  question  is  applicable 
to  this  case,  then  Bouthillier  niay  keep  the  moneys  in  his 
pocket,  the  prescription  of  six  mttnths  having  eut  otf'  any  ac- 
tion by  Appellants.    Thus,  the  statute,  instead  of  protecting  a 
public  orticer  when  sued  in  damages,  for  acts  done  in  the  per- 
formance of  his  duty,  by  giving  him  a  month's  notice  that  he 
might  tender  amends,  would  authorise  any  public  otîicer  to 
retiiin  moneys  entrusted  to  him  whilst  holding  such  office  and, 
after  six  months,  would  screen  him  etiectually  from  an  action 
to  account  for,  or  pay  back  the  moneys.    The  duty  of  Défen- 
dant was  to  hâve  handed  to  Appellants  the  nn)neys  held  by 
him  for  theni,  moneys  which  did  not  belong  to  the  ])ublic,  and 
whieh  as  collector  he  could  not  legally  retain.  Even  if  the 
moneys   were   held   by   him   in   his  capacity  of  collector  of 
customs,  as  a  public  otîicer,  the  law  imposed  upon  him  the 
obligation  of  handing  back  moneys  once  paid.    In  retaining 
them,  he  was  guilty  of  a  breach  of  the  law,  or  at  least  of 
négligence  in  not  fultilling  his  duty,  and  the  action  was  wcll 
brought  against  hin».   'l'he  forni  of  the  action  is  sufficient,  for, 
even  in  the  case  of  an  action  to  recover  back  a  sum  of  money 
exacted  by  a  collector  of  customs,  it  was  held  that  the  moneys 
coulil    be    recovered    iinder  a   count   for   "  moneys   had   and 
received."  Price  vs.  Percival,  1  R.J.R.Q.,  p.  204.  In  the  présent 
case,  there  is  a  count  for  "  moneys  had  and  received,"  and  also 
a  spécial  count  for  moneys  overpaid  for  duties  and  not  returned 
and  the  judginent  below  should  hâve  dismi.s.sed  the  first  plea 
and  given  judgment  for  Appellants. 

BaixïLEV,  J.,  said  :  By  the  amending  Customs  Act  of  1859, 
tive  per  cent  additional  to  the  existing  duty  of  fifteen  per 
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cent  was  iniposed  upon  dry  goods  coniing  into  the  pi*ovince, 
on  and  after  the  2()th  March  of  that  year,  which  tlieroby 
niight  aftect  siich  goods  coniing  l.y  the  Canadian  steamer  ex- 
pected  to  arrive  at  l'ortland  about  that  tiine.  The  consignetîs 
i>y  that  vessel,  desiring  to  escape  the  additional  tluty,  oHered 
their  entries  to  the  coUector  before  the  notification  f)f  arrivai 
(tf  tlif  stean»er,  at  the  old  rate  of  duty.  which  the  colh'ctor, 
liouthillier  refused  to  recc.'ive  without  the  payaient  of  the  ad- 
ditional fivc  per  cent,  in  the  event  of  the  importation  of  the 
goods  after  the  limite»!  tinie.  As  no  entries  could  legally  be 
uiade  without  the  payment  of  duty,  the  twenty  per  cent  was 
accordingly  paid  to  and  rcceived  by  the  colh'ctor,  as  such 
customs  duty.  The  Appellants  were  in  the  nundier  of  th^so 
so  situated  and  paid  the  twenty  per  cent  upon  several  pack- 
ages received  by  them  by  that  steamer.  SubHe(|Uently,  on  the 
12th  April,  they  represented  to  the  customs  otficer  herc,  in 
])articular  charge  of  the  entries  department  of  the  office,  that 
al!  their  packages  had  arrived  within  time,  and  the  ofticer, 
trusting  to  the  truthfulness  of  their  statement,  remitted  and 
paid  back  to  them  the  additional  fîve  per  cent  duty  ])aid  by 
them  at  the  time  of  making  the  original  entry  :  vvithiu  a  few 
ilays  afterwards  it  was  discovered  at  the  office,  however,  that 
the  repivsentations  were  false  with  respect  to  four  of  the  six 
))ackages  upon  which  the  full  duty  had  been  paid,  and  that 
tlie  additional  five  percent,  upon  those  four  packages,  aniount- 
ing  to  S()2.G5,  had  been  improperly  remitted  to  Appellants 
wlio  luid,  by  their  incorrect  représentations  and  their  ivceipt 
back  of  this  money,  benefited  themselves  for  that  amount,  at 
the  expense  of  the  cu.stoms  and  the  public,  and  thereupon 
urgent  applications  were  made  by  the  customs  officers  to 
A])pelant.s  for  their  repayment  of  the  amount  improperly 
remitted  to  them  as  stated,  to  which  Appellants  declined  to 
accède,  upon  the  ground  "that  the  mistake  could  not  be  cor- 
"  rected  without  their  suflering  loss  ;  "  that  amount,  therefore, 
remained  in  the  possession  of  Appellants.  After  the  delivery 
of  thèse  packages  into  Appellants'  warelvaise,  sonie  of  their 
contents  were  fountl  to  hâve  bi-en  damaged  on  the  voyage  of 
importation  and  Appellants  claimed  from  the  eollector  the 
statutory  remission  from  the  aniount  of  the  full  duty  paid 
u])on  them  as  sound  and  undamaged  goods.  Tins  daim  was 
entirely  légal  and  may  hère  be  properly  explained  cursorily 
before  entering  upon  the  discussion  of  the  real  point  in  con- 
tenti(m  between  the  parties.  The  law,  assuming  that  goods  are 
im^orted  sound  and  m  good  order,  exacts  the  duty  upon  them 
as  of  such  condition,  and  the  importer  of  course  pays  duty  as 
upon  Sound  goods  and  thereupon  reçoives  his  goods  into  his 
warehouse.   But  the  possibility  of  the  goods  béing  found  to 
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1)0  <laiiia(,'t'<l  lias  l»ct'ii  proviilt-d  for  liy  tlic  ouNtoiiis  statutc, 
wliicli,  ut'tci' ciiac'tiii*;  "  tliat  no  ^oo<ls  hIuiII  )it>  tnilail*>ii  iintil 
•  lut'  L'!itry  lias  Ix-cii  iiiailc  of  tlictii  and  unl»'sn  tlic  ^oods  nw, 
to  )h>  wart'lioiist'd,  thc  dutics  paid  dowii  on  llic  inakin^  of  tlic 
t-ntry."  "  providcs  tliat,  if  ^oods  iniportcd  l)y  water  art;  found 
"  to  Ix;  daina^tMl  ;  thon  npoii  tlu-ir  Hurvry  liy  tlircf  niorchantH 
"'calli'd  in  to  irj>«pt'(rt  thcin,  and  upon  tlicir  report  ot"  valuation 
'■  of  tlif  daniaf^ti  donc,"  "  thc  cnstonis'  otiiccr  shall  inake  and 
"  rc|iay  a  proportionatc  allovvancc  to  tlus  importer  by  way  of 
"  ahatcincnt  of  thc  dutics  which  havc  hccn  actually  paid  upon 
"  thc  saine."  Thc  dclivercd  4;oods  haviti^  Itecn  .surveycd  and 
rcportcfl  upon  to  tlu'  enstonis  officcr,  AppcllantH  clainicd  thc 
statutory  ahatcnnint  fron»  thc  full  duty  oi'i^nnally  paid  u|)on 
tlicui  to  thc  orticcr  accordiiifj  to  lavv  ;  and  thoir  liill  of  par- 
tieulars  filud  juives  thc  scvcral  items  of  thu  aniounts  claimed 
for  thc  remission  and  abatt-mcnt  of  thc  dutics  upon  thc  dani- 
a<^cd  ^oods,  and  an  item  clainicd  as  overcharged  duty  paid 
to  thc  ortîccr  upon  a  previous  entry.  Thèse  are  thc  j^rounds 
of  Appellant's  denuind,  which  is  entircly  inconsistent  withthc; 
amount  of  thc  additional  duty  rcrnitted  to  theui  l>y  error,  as 
they  alledge.  Simply,  then,  thc  action  is  hrought  for  thc  reco- 
vcry  of  thc  amount  of  thèse  abated  and  overcharged  dutics, 
or  as  they  arc  denominated  in  the  act,  paid  dutics,  and  not 
for  nioncys  depositcd  in  thc  luuuls  of  Défendant  individually, 
unicss  it  oan  hc  said  that  ail  dutics  paid  to  the  ofîicer  are 
siich  dcjiosits,  which  would  be  absurd.  Thèse  détails  ncccs- 
sarily  introducc  the  action  which  is  directed  against  Défen- 
dant as  an  individual,  notwithstanding  his  office,  and  thc 
déclaration  is  in  thc  conimon  assumpsit  forin  of  the  money 
count"  aii<l  account  stated,  with  a  final  coinit,  which  is  pecu- 
liar  but  probably  intended  to  be  spécial,"  and  for  so  niuch 
"  money  bcing  a  balance  unjustly  withheld  and  kept  by  De- 
"  fendant  ouf  of  a  loTijersum  of  riioncf/  hy  Pltnntijfs  hoiuled 
"  uver  to  Di'feodavt  and  delircved  to  /lim,  avd  w/tic/i  wcre. 
"  to  he  (ifj/)li.('d  to  thc,  jxiymevt  oj  thc  diitics  on  vcrtaiti 
"  (foods,  ot  Moiifrcul,  (ivd  which  ircrc  to  he  retiirned  affcr 
"  i»ii/nici)t  of  thc  s(tid  datictt  on  thc  xdid  tfood»."  Setting 
up  a  promise  to  pay  and  a  refusai  to  pay  to  Plaintiti's  dam- 
age of  îil'lôO."  The  Res[)ondeiit,  Défendant,  pleaded  two  plcas 
to  thc  action.  Ist.  That  the  monevs  deinandcd  froin  him  lias 
been  paid  to  and  wcre  rcceived  by  him  from  Appellants  as 
public  moncys,  duties  of  custoins,  and  that,  therefore,  he  was 
cntitled  to  the  statutory  notice  of  action  ;  and  2nd.  A  spécial 
pica,  setting  ont  the  circumstanct's  above  detailed,  connected 
with  the  incorrect  représentation  made  by  Appellants  and 
their  unjust  reecipt  and  rétention  of  the  £G2.(>5  duty  payable 
by  them  :  this  plea  need   not  be  enlarge<l  upon  hère,  as  thc 
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(ontontion   turned   alto^cther   upoii   thc   tirst  pion,  nauu'ly, 
I  )(  l'cndant's  ri^dit  to  tlio  prcvious  notice  of  action,  ciaimed  l»y 
liiiii  as  an  oHicer  of  custoins  for  an  act  done  in  the  perfor- 
mance of  lus  duty.  It  niust  i)e  manifest  from  the  factw  stated 
iiliove  and  froui  Appcllant's  bill  of  particulars  wherein   he   is 
(■liai'<(ed   as  collector  of  custonis,  that  the  f/u<«/i^^  of  •' gentle- 
man," given  by  thern  to  Défendant  in  tlieirwrit  and  déclara- 
tion, and  their  use  in  the  lattcr  of  assunipsit  nioney  counts, 
(lit  not  show  the  substantial  cause  of  action,  which,  it  niay 
licre  be  observed,  cainiot  l)e  altered  from  its  true  nature,  by 
tin-  adoption  of  this  course  of  practice,  or  by  the  mère  use  of 
aiiy  i^eneral  form  of  déclaration.  Althou^h  the  en^Iish   forms 
<it'  assumpsit  are  of  frecjuent  adoption,  our  procédure  is  really 
always  in  ru(*e,  to  use  the  english  tenu,  showing  the  real  nature 
i)t'  the  action    In  En^dand,  where  the  assumpsit  forms  prevail, 
tlie  substance  of  the  action  is  established  in  the  évidence  and 
l'ac'tsproved,  which  invariably  govern  thetlemand;yetaltho\i^h 
our  own  System  of  procédure  bas  not  been  followed  hère,  the 
iiiere  use  of  the  english  forms  will  not  be  permitted  to  mis- 
loiid  the  décision  of  the  court,  upon  the  cause  of  action  which 
will   be  sought  for  and  found  in  the  facts  and  évidence  of 
record.  Our  own  procédure   in  this  particular  is  very  clearly 
tuid  peispicuousiy  explained  by   Fonset   in  his  Treatise  upon 
Actions,  where  he  says,  at  page  142,  '•  pour  connaître  la  véri- 
"  taltle  position  des  parties  dans  la  cause  et  les  droits  ou  les 
"  obligations  que  cette   position  doit  produire,  il  faut  savoii 
"  (pielle  v.t  leur  qualité  respective.  Ainsi   la   première  cho.se  à 
"  faire  en   toute  cause  c'est  de  régler  les  qualités  des  parties 
"  (|uand  elles  n'en  sont  point  d'accord,"  and,  at  No.  117  :  "  Je 
"  dis  substantiellement,  la  saine  logique  nous  apprend,  et  nous 
"  ne  pt)Uvons  trop  répéter,  que  ce  n'est  ni   à  de  vaines  appa- 
"  renées,   ni  à  des  circonstances  accidentelles,  mais  à  l'objet 
"  direct  et  à  la  nature  d'une  action  qu'il  faut  principalement 
"s'arrêter  si  l'on   veut  parvenir  à  la  connaître  di.stinctement 
"sans  équivoque,  sans  confusion,"  an<l  again  at  127  :  "Une 
action  ne  peut  être  véritablement  (|Ualiiiée  et  distinguée  que 
"  par  son   objet  et  sa  nature."    Thèse  authorities  are   plain 
enongh  to  show  that  the  real  nature  and  substance  of  the 
action  must  govern,  whatever  the  form  of  the  déclaration  or 
tlie  (/Hdlité  applied  to  the  party  :  hence,  in  this  case,  itappears 
tliat  J)efendant  is  in  fact  the  collector  of  customs  at  M(mtreal, 
and  that  the  moneys  sought  to  be  recovered  from  him  were  a 
liortion  of  paid  duties  of  customs  legally  received  by  him  as 
sucli  customs'  officer  in  the  performance  of  his  duty  as  such 
collector.  As  this  action  is  therefore  manifestly  against  an 
itticer  of  the  customs  for  a  thing  done   in  the  exercise  of  his 
'rtice,  it  is  plain  that  Appellants.   by  their  factum,  bave  un's- 
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tiikeii  thc  statute  upou  wliich  llespoiulent  luis  restod  his  riglit 
tu  notico  of  action  ;  they  liavo  sought  for  lus  statutory  protec- 
tion in  the  public  otHcers'  protection  act,  which  is  inapplical»lf 
to  tlie  case,  whils-.^  he  rests  upon  tlie  custoins  Act  which  pro- 
viiies  that  "  no  writ  sliall  issue  or  copy  of  process  bo  servetl 
•'  upou  any  officer  of  custoins  for  any  thing  donc  in  the  exer- 
'•  cise  of  liis  office,  uutil  one  nionth  after  notice  of  action,  &c.," 
liiniting  tlje  proceedings  to  tliree  months  after  the  act  donc 
by  the  officer,  and  further  to  thi'ee  years  for  the  recovery  back 
of  over  charges  of  custonis  by  officers  or  over  payinent  tu 
theui.  The  dittei'ence  between  the  two  statutes  referred  to  by 
the  parties  respectively  is  phiin  and  nianifest.  But  Appelhints 
are  also  in  erroi",  in  holding  tlmt  their  applied  qaaiité  of  gen- 
tleman, not  custoins  officer  and  their  adoption  of  the  assuni])- 
sit  counts  hâve  deprived  that  officer  ot  the  protection  clainicd 
by  liis  plea,  because  it  is  a  clear  principle  of  law,  that  the  rcal 
substantiaî  cause  of  action  cannot  be  eontrolled,  nor  the  sta- 
tutory protection  controverted,  by  the  niisapplication  of  a 
(Itudité  to  Défendant  or  a  use  of  the  forni  of  déclaration  iii 
itself  not  descriptive  of  the  nature  or  cause  of  the  action. 
Now  it  is  quite  true  that  the  exaction  uf  fées  without  riglit 
).»y  aix  officer,  for  his  own  advantage,  would  be  an  excess  of 
authority  by  hint  ;  and  their  recovei'y  baek  froni  hiin  wonld 
conie  within  the  luoney  counts,  because  in  such  case  the  offi- 
cer would  hâve  received  what  did  not  belon^'  to  hini,  and  tlio 
implication  of  the  assumpsit  would  at  >  nce  arise  against  him 
for  tl.eir  paynient  back  by  him  as  liaving  been  received  to  tlic 
payer's  use.  This  was  the  contention  between  the  parties  in  tlic 
well  known  cause  of  Frift  vs.  PcrcivaL,  1  J{.  J.  H.  Q.,  p.  204, 
whero  the  moneys  sought  tobe  recovered  had  been  received  liy 
tlie  olHcer  u.s'  lùn  oU'h  /ws-,  his  own  property,  not  as  public 
luoneys,  and  had  been  exacted  by  him  withoiit  légal  authority. 
The  distinction  vvas  very  ably  stated  by  the  présent  Hon.  Mr. 
Blaek,  Plaintiti"s  counsel,  who  inaintained  that  the  Défendant 
had  m»  riglit  to  the  protection  of  notice  of  action  in  the  suit 
against  him,  although  an  officer  of  custoins,  because  the  ex- 
actions as  for  his  own  fées,  bi'ing  unwarranted  by  law,  did 
not  full  within  the  statutory  protection,  which  would  havc 
applied  had  the  suit  been  ''.r  the  recovery  of  inoney  paid  to 
the  Défendant  as  public  moneys.  And  Chief  Ji.;Htice  Skwki. 
fuUy  and  cxplicititly  concurred  in  the  rult  laid  down  by  Mr. 
Klack.  This  ease  was  cited  by  Appellant  avifueiulo,  but  it  lias 
clearly  no  connection  with  this  case  in  th(î  spécial  fact  oî  tin 
mt>neys  sought  to  be  recovered  hère,  nor  bave  the  .itlior 
causes  of  Wright,  Boston  and  Ksinhart  &  McQuilIan.  any  w- 
feience  to  this  contestation  except  in  the  niere  particuhir  tliat 
pK as  of  waiit  of  notice  .uiider  the  Publie  Officers'  Protection 


1)K    LA    PROVINCE    DE  QUÉBEC. 


356 


ry  protec- 
ipplicaMt' 
k'hich  pro- 
be servocl 

theuxcr- 
îtion,  &c.," 
le  act  tloiu' 
Dvery  back 
Mvyuient  ti) 
.•rred  to  by 
Appellauts 
lUé  ot'  gen- 
,he  assuiii]»- 
ion  claiin''«l 
bat  tbe  nul 
nor  tbe  stu- 
caticm  of   »i 
icbiration  in 
f  tbe  action, 
itbout  rigiit 
an  excess  of 
li  biin  woiiM 
case  tbe  offi- 
l\iin,  and  tbe 

against  bini 
•ceived  to  tbo 
partie  s  in  thc 

ii.  (l,  p.  20^ 
|n  received  by 

ïot  as  publie 

i)al  autbority. 

P^ent  Hon.  Mr. 

be  Défendant 

1  in  tbe   suit 

^ause  tbe  e.\- 

i\  by  law,  di<l 

woubl  bavr 

oney  paid  tu 

|i;stice   SkWKI. 

.jown  by  Mr 

j,/„,  but  it  liii> 

inl  fact  oi  tl»' 

jve   tbe    .)tlH'i' 

lillan.  auy  re- 

lartlcubxr  tbut 

i-s'  Protection 


Act  were  plemled  by  tbe  Défendants  in  tbose  cases.  The  Ap- 
pel lants  luivè  confounded  tbe  as.sunipsit  forin  of  action  with 
tbe  contract  iuiplied  in  tbe  assunipsit  deniands.  They  are  in 
erritr  ;  this  notion  originated  in  tbe  Irvinrf  vs.  Wiltion,  4  T.  R., 
p.  4';(i.  in  vvbicb  Justice  (Jhose  said  :  "  I  admit  that  in  an 
■  action  of  tres.spass  or  tort  tbe  ofHeers  are  entitled  to  notice 

•  utuler  tbe  2.'{  (Jeo.  8,  bccaus»!  they  ougbt  to  bave  an  oppor- 
"  tunity  of  tendering  amends,  but  tlie  Act  does  not  extend  to 

•  actions  of  assunipsit."  Tbe  Appellauts  bave  rested  upon  this 
ruling,  without  référence  to  subsecjuent  diicisions  whicli  bave 
put  aside  that  opirnon,  ami  without  considering  that  tbe  forin 
(if  tbe  assuntpsit  reinedy  is  not  the  assunipsit  contract.  Tbe 
true  explanation   is  to  bc  found  in  tbe  subséquent  case  of 

Water/iouse  vs.  Kccv,  4  Barn  &  ('r.,  p.  200,  an  action  against 
a  toll  coUector  to  recover  back  overpaid  toll.  The  déclaration, 
as  in  this  case,  vvas  in  money  counts,  the  i)lea  the  gênerai 
issue  ;  and  the  J)ofendant  applied  for  tbe  disniissal  of  the 
action  for  want  of  notice  :  the  application  was  allovved  by  the 
Court,  and  it  was  SI)  adj'  '-^'d  in  the  cau.se.  Justice  Bayley 
saying,  "  it  is  true  that  many  of  the  expressions  (of  the 
"  sj)L'cial  Act)  seeni  to  point  to  actions  of  tort,  but  it  is  'late- 
'•  rial  to  consider  the  sul)stance  rather  than  the  forni  of  the 
"  aetion.  In  niany  cases  tbe  subject  niatter  of  the  action  is 
"  substantially  tort,  but  the   Plaintiffs  niay   waive  tlui-   and 

•  brinjif  a.ssuinpsit.  If  an  action  be  brouj»ht  in  consecjuence  of 
'  a  thiiif^  «lone  substantially  in  pursuance  of  an  act  of  parlia- 
"  mont,  it  is  a  ca.s(>  witbin  the  Act.  The  substantial  part  of  the 
"  enactment  is  that  iu)tic»'  sball  be  given,  &c.,  &c.  Nor  can  it 
"  in  sub.stHnee  make  any  ditterenee  that  the  Plaintiff,  instead 
"  ol  uringinj^  an  action  on  tbe  ca.se.  luis  tliought  prop(!r  to 
'•  waivc  tiie  tort  and  to  bring  the  assnm|isit."  Judg»'  Bayi.EY 
tlien  reviews  the  cases  cited,  and  says  of  Irulnf/  v.s.  WUson 
aliovt'  referred  to,  "  the  late  Chi*'f  Baron  Thomson,  a  very 
'•  able  lavvyer,  ovcrculed  the  law  jus  laid  down  by  Jud^t-  (Jkose 
"  in  /rriii;/  vs.  WUson,  and  this  Couit  (K.  B.)  afterwartls 
"  confirmed  the  décision  "  of  the  C'bitîf  Baron.  He  then  con- 
tinues, "  Upon  thèse  j^rounds  tbe  notice  ouirbt  to  liape  becn 
"  «fiven  :  our  dutv  is  to  gi\  e  eH'eet  tt^  such  clauses  of  the  act 
'  of  Parliainent  with  refi-rence  not  to  tbe  form  of  the  action 
"  but  to  the  .substance  of  tbe  tbing  donc  ;  and  that  btùng  so,  I 

•  tbink  that  tins  action  is  brou<,dit  snlistantiall}-  m  respect  of 
'  a  tbiiifT  donc  by  the  Défendant  in  pursuance  «)f  tbe  act  of 
"  i'arliament,  and  consecpiently  that  he  is  witbin  the  pro- 
"  teetion,  and  tberefore  ougbt  to  bave  had  notice."  And  Mr. 
•Iiistiee  HoLUOv;),  eoncurrinfr  ami  sustaininj,f  (irwitnuijf  vs. 
Il  uni.,  4  P.  K.,  p.  555,  says  :  "  The  (pu^stion  thorefore  is,  was 
'  Ibis  action   lironght  against  Défendants  for  an  act  ilone  in 
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"  pursuance  of  tho  act  according  to  the  légal  nieanitig  of  tln' 
"  terins  ?  The  action  in  fonn  is  for  inoney  ha<l  and  received  to 
"  Pl»iintitt"s  use  ;  but  in  substance  it  is  brought  to  recover 
"  inoney  alleged  by  Plaintitt'  to  hâve  been  unlawfully  takoii 
"  as  toll  by  the  Défendant  under  color  of  the  Act.  Tho  de- 
"  manding  and  taking  was  an  act  donc  in  pursuance  of  tho 
"  Act.  This  is  a  case  therefore  within  the  words  of  the  Act  : 
"  it  is  also  within  the  niischief  intended  to  be  avoided  by  tlic 
"  Act.  The  saine  nuschief  would  arise  from  the  neglect  to  givc 
"  the  notice  in  such  an  action  as  this,  if  it  were  an  action  ol' 
"  tort.  On  principle  therefore  the  notice  is  necessary."  In  a 
"  previous  case  of  Whithread  v.s.  Brooksbanh,  Cowp.,  p.  4!), 
Lord  Manstield,  a  better  authority  than  Judge  (  «rose,  broadly 
held  that  "  an  action  for  inoney  had  and  received  would  iiot 
"  lie  against  an  excise  oHicer,  for  an  over  paynient  to  hiin, 
"  and  Phillips,  in  his  Work  on  Evidence,  p.  487,  3  vol.,  says: 
"  It  has  been  considered  that  otticers  of  custoins  and  ex- 
"  cise  are  only  entitled  to  notice  in  actions  of  trespass  and 
"  tort,  and  that  the  statute  does  not  extend  to  Jictions  of  us- 
"  sunipsit.  This  doctrine  has  been  questioned  in  subséquent 
"  cases  and  is  incorrect."  In  this  cjise,  it  is  uncpiestionable  that 
Défendant  was  an  officer  of  custouis,  that  the  inoney  (leniande<l 
of  hini  in  this  cause  was  paid  to  and  received  by  hiin  as  du- 
ties  of  custoins  and,  under  and  in  pursuance  of  our  Custoiii.s 
Act.  It  is  almost  waste  of  tiuie  to  injure  whether  this  act  was 
a  thing  doue  by  him  in  the  exercise  of  his  otfice.  The  Appcl- 
lant's  "  bill  of  particulars  "  states  so  and  the  record  provcs 
the  fact.  His  receipt  therefore  of  the  ntoney  froin  Appellants, 
tinder  thèse  ci rcu instances,  entitlcs  him  to  notice  of  action, 
and  the  authorities  leave  no  doubt  upon  the  point.  In  Greeii- 
iv(iy  vs.  Hivnl,  a  case  hoinewhat  sitnilar  with  the  prosent, 
which  was  an  action  for  nioney  had  and  received  against  ii 
custoins  or  excise  otiieer  to  recover  back  froin  him  duties  paiil 
to  him  under  misconstruction  of  the  law.  Lord  Chief  Justice 
Kenyon  soys,  "  hère  t/ie  DefendUmt  actcd  as  ojficer  of  excin' 
''  when  lie  received  the  vwney,  and  the  Plaintif  paid  it  t<> 
"  him  in  that  vharacter  ;  "  and  lie  therefore  held  the  notice  to 
be  necessary.  And  again,  in  Waterhoane  vs.  Keen,  the  words 
of  tho  act  there  acted  upon,  are,  "  no  action,  etc.,  shall  issue 
against  any  person  for  any  thing  in  pursuance  of  the  act,' 
which  are  the  précise  terms  of  our  cu.stoms  statute  ;  and  tlif 
judges,  in  this  last  cited  case,  sustained  Lord  Kenyon's  deci- 
si<m  above,  and  .said  "  it  is  said  that  the  clause  applies  to  the 
"  case  of  tort,  inasniuch  as  it  speaks  of  Défendant  pleading 
"  tlm  gênerai  issue  ami  tondering  amends  :  but  thèse  expns- 
"  sions  are  by  no  mcans  sutficient  to  restrain  the  hmguage  nf 
"  the  prior  part  of  the  clause,  which  is  sutHciently  large  tu 
"  coinpreheud  any  spccies  t)f  action  against  a  toll  collector  t'nr 
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an  act  doue  colore  ojficii."  So  also  held  in  Gooke  vs.  Leovnr, 
(i  1^.  and  Cr.,  301,  "  where  the  statnte  gives  protection  to  per- 
■  sons  acting  in  exécution  of  it,  ail  persons  acting  nnder  its  pro- 
"  visions  are  entitled  to  hâve  protection,  and,  "if  any  officer 
'  does  any  act,  part  of  which  is  and  part  of  which  is  not  autho- 
"  rized  by  the  statute,  &c.,  the  niere  excesss  of  an  authority, 
'  in  either  case,  does  not  deprive  the  officer  of  that  protection 
"  which  is  conferred  upon  those  who  act  in  exécution  of  it, 
&o."  "  Thèse  cases,"  thejudges  ren)ark,fall  within  the  gênerai 
"  rule  applicable  to  the  sulyect,  namely,  that  where  an  act  of 
'•  Pai'lianient  recpiiros  notice  of  action  l)efore  action  brought 
"  in  respect  of  ani/tliinfjdone  in  performance  or  in  exécution 
"  of  if»  provisions  ;  thèse  latter  words  are  notconfined  to  acts 
"  clone  strif'tly  in  pursuance  of  the  act,  but  extend  to  ail  «icts 
"  ili'iu;  '  >t  Jlde  irliirli  mai/  rras<mahly  he  supposed  tobedone 
"  in  |iursuance  of  it."  So  also  in  the  case  of  Morgan  vs.  Pal- 
hit'r,  2  B.  and  (\,  72î).  The  gtMierality  of  the  words  of  the  sta- 
tuto,  "  acts  doiu'  by  the  officer  in  the  exercise  of  his(luty,"and 
tht'ir  coni|ireht'r»s''eries8  of  ail  things  by  him  done  as  such 
titiicer,  are  aburidatitiy  sustained  by  the  authorities,  and  the 
rcccipt  by  Défendant  the  ctistoms'  officer,  of  the  nioney  paid 
to  liini  as  duties  of  custoins,  being  an  act  done  by  him  in  the 
exercise  of  h"-  >fficial  duty,  a,ssures  to  him  the  statutory  pro- 
tection ()■  Mm>  '  utice  of  action  when  that  money  or  part  of  it 
i-i  sought  to  uh  recovered  back  from  him,  being  duties  paid  to 
liim  as  such  officer,  at  the  time  of  their  payment.  It  would  be 
niere  waste  of  tinie  to  consider  .such  abatement  in  the  charac- 
tei'  of  a  dep<m(,  hecause  neither  by  the  customs'  statute  nor 
yet  by  the  understanding  of  the  parties  at  the  tin»e  of  pay- 
ment, was  that  payment  so  contemplated.  Under  ail  the  cir- 
(Munstances  of  fact  and  law  in  this  cause,  inasmuch  as  the 
inoneys  in  contestation  were  paid  by  Appellants  as  public 
inoneys,  and  were  received  by  Défendant  in  the  exécution  of 
Iiis  dut}'  as  custom's  officer  and  inasmuch  as  the  officiai  cha- 
nieter  of  his  receipt  of  the  money  cannot  be  changed  by  the 
|i!irticnlar  form  of  action  adopted  against  him  for  its  recovery 
l>jiok  from  him,  and  there  is  no  law  for  the  conversion  of  the 
otiicial  payment  into  a  mère  private  contract  of  mandate,  as 
alleged  in  tlie  spécial  eonnt,  without  absolutely  setting  aside 
tlie  phiin  and  précise  enactinent  of  the  custom's  act,  and  inas- 
niiich  moreover  as  no  approaoh  to  évidence  in  .support  of  that 
inuiit  lias  been  adduced,  the  Hrst  plea  of  the  Resj)oiident  is 
ciiiiipletely  within  the  law,  and  the  Appellant's  action  was 
well  dismissed  for  want  of  notice  of  actiim.  The  appeal  sliouM 
lit'  «lismissed  with  eosts.  dudgment  contirm»  (!)  J.,  p.  ÎIOÎ).) 
A.  and  W.  Hokeut.son'.  for  Appellants. 
K.  P.  FoMiNvn,i.K,  for  liespondent. 
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pRomemoH  to  sublet. 

Court  of  Queen's  Bench,  Montréal,  Sep.  8th,  1865. 
In  Appeal  from  the  Superior  Court,  district  of  Montréal. 

Coram  Du  VAL,  C.  J.,  Aylwin,  J.,  Drummond,  J.,  and 
Mondelet,  j. 

The  Rev.  John  Cordner,  Plaintitf  in  Court  holow,  Appel- 
lant,  and  Robert  Mitchell,  Défendant  in  Court  below, 
Respondent. 

Ileld  :  That  a  lessorV  knowledge,  witliout  a  protest,  of  liis  lessee's 
havin;^  sub-let,  contrary  to  a  clause  inserted  in  the  deed  of  lease  siipu- 
latiug  that  the  lessoe  slioiild  "  not  sub-let  without  the  consent  of  thesald 
Jeosor  or  his  représentative  first  had  and  obtained  for  that  pnrpose  in 
writing,"  will  be  construed  as  an  acquioscence  in  such  sub-letting,  and 
as  a  waiver  of  such  prohioitory  clause,  on  the  part  of  the  lessor,  and 
will  deprive  iiim  of  the  .ight  to  rescind  the  siiid  deed  of  lease  conlrn- 
venod  by  suoii  sub-letting.  (I) 

5ewWe.' Tliat  a  bouse  agent;  vested  with  a  gênerai  authority  by  his 
principal  in  respect  of  lettiiig  houses  and  receiving  rents  tiierefor,  has 
an  incidontal  autbority  to  consent  to  his  princiiJal's  lessee'B  sub-letting 
even  though  there  be  a  formai  clause  in  the  «feed  of  lease  prohibiting 
the  lessee  to  sub-let  without  the  consent  of  such  principal. 

This  action  was  brought  by  Appellint  to  set  aside  a  leaae 
made  by  hiui  to  Respondent,  on  tlie  3rd  Mardi,  1862,  for 
breach  of  a  clause  in  the  lease,  by  which  Respondent  was 
bound,  and  agreed  "  not  to  sub-let  the  said  l.ouse  and  })re- 
"  mises,  nor  any  part  thenïof,  without  the  consent  of  tlie  said 
'  lessor  or  his  représentatives,  tirst  had  and  obtained  for  that 
"  purpose  in  writing."  By  judgiu'nt  rendered  28th  Feb.,  1865, 
(Berthelot,  Justice,)  the  lease  was  rescinded,  but,  on  the 
case  being  taken  into  the  Court  of  Review,  that  judgment  was 
reversed  with  costs.  The  fact  of  the  sub-letting  appears  Ity 
the  notarial  lease,  froni  Robert  Mitchell  to  Aaron  H.  Davi(l, 
of  the  3rd  Feb.,  1863,  and  it  was  aduiitted  on  both  sides  at 
the  argument  that,  by  law,  the  sub-h^tting  against  the  clause 
in  the  lease  was  a  good  ground  for  the  rescinding  of  the  leasi'. 
The  point  raised  by  the  defence.  and  upon  which  both  judg- 
ments  turned,  js  a  question  of  fact  as  to  whether  Appellant 
had  consented  to  the  sub-lease,  oc  had  so  acted  as  to  waive 
any  right  of  rescision.  The  plta  set  up  that,  by  letter  of  the 
8th  Januav}',  1863,  Phiititifi"  referred  Défendant  to  ('harles 
Tuggey,  as  liis  (PlaintifTs)  agent,  and  that  "  thereupon  Dc- 
'■  fenrlant  applied  to  Tuggey  >vu\  obtained  /lis  conNoit  to  sub- 
"  let  the  house  to  Aaroi»  K.  David,  doctor  of  niedieine,  and 
"  that  it  was  in  fact  l)y  the  agency  and   niinistry  of  Tuggey 

(1)  V.  nrt.   imxC.  V. 
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'  that  the  house  was  sub  let,  Tugf^ey  having  sub-lot  th(>  houso 
■  to   David  in  the  nanie  of  Défendant,  in  the  beginning  of 

•  February,  1863,  of  ail  which  Plaintif!'  was  well  aware  and 

•  covsemed  tkereto  ;  "  then  follows  the  allégation  of  David's 
"  occupancy  of  the  house  as  subtenant  ot'  Défendant,  and 
'  with  the  knowledge  and  conser)t  of  Plaintiff,  and  who  bas 
"  received  and  collocted  the  rent,  and  placed  the  .same  to  the 
"  crédit  of  Défendant,  and  that,  by  reason  of  the  preiniseH, 
"  Plaintiff  tuiH  uuiived  (dl  riffht  to  ohject  to  the.  Huh-htting  of 
"  the  house   to  David,  and   liad  and   luis  no  légal  objection 

•  thereto."  By  his  ansvver,  Plaintiff' denied  the  allégations  of 
tlie  plea.s  and  alleged  that  the  letter  referred  to  therein  h,.il 
no  référence  to  any  consent  to  sub-let,  adding  "  that  Plaintiff' 
"  had  never  given  any  such  consent,  and  never  authorized 
•'  Tuggey  to  consent  that  Défendant  should  sub-let,"  and  that 
Tnggey,  although  eniployed  generally  in  respect  of  letting 
liouses  and  receiving  rents,  had  no  authority  to  give,  nor  did 
lie  give,  any  such  consent  as  that  refen-i-d  to.  The  following 
is  the  judgnient  rendered  in  the  Superior  Court  :  (Behthelot, 
.lusticè),  28th  February,  18(55.  "  The  Court,  considering  that 
tliere  is  no  sufficitat  proof  of  Plaintiff's  ac(|uiescence,  directly 
Dr  otherwise,  to  the  sub-lease  entered  into  between  Défendant 
iind  Aaron  H.  David,  doth  disunss  the  pleas  ;  and  adjudging 
upon  the  nierits,  doth  rescind,  oai:cel,  and  annul,  à  toutes  ^ns 
([lie  de  droit,  the  deed  of  lea.se  passed  between  the  parties, 
Itt'fore  Smith  and  his  oolleagues,  notariés,  on  the  3rd  day  of 
Mardi,  18(52,  an«l  doth  condenin  Défendant  to  restore  and 
di'liver  up  the  po' .session  of  the  prenii.ses  to  Plaintiff  within 
t v'o  monthn  io  he.  reckoned  from  the  date  of  this  judgnient 
and,  in  default  thereof,  that  Plaintiff' be  put  in  pos.session  of 
the  same  in  due  course  of  law,  with  costs."  The  case  was  then 
taken  into  the  C^ourt  of  Review.  Hère  follow  the  remaries  of 
Hadoley  and  Monk,  Justices,  in  review  : 

Badglev,  J.  :  This  was  an  action  to  resiliate  a  lease  fin- 
tliree  years  from  Plaintiff  to  Défendant.  Mr.  Tuggey  acted  as 
agent  for  the  leasing  of  Plaintiff's  house  and  held  a  power  of 
fittorney  to  transact  ail  business  with  respect  to  the  house. 
Défendant  leased  the  hou.se  under  a  notarial  lease  whieh  p^o- 
liibitod  subletting  unle.ss  with  the  written  consent  of  the  nro- 
prietor.  Défendant  on  giving  notice  was  to  lîave  the  i)ri'  ilege 
lit'  kt-epingthe  hou,se  for  two  years  more.  Ou  the  3rd  fei  ruary 
IS(i3,  Defenilant  sublct  the  housf  to  Dr.  DK\'i<l  f*)r  the  romai- 
iiing  term  of  two  years,  taking  securit}'  for  the  ren*^  and  pay- 
ing  Mr.  Tuggey  .?10  as  his  cotnn»ission  for  obtaining  a  sub- 
tt'nant.  The  agreement  was  between  Mitchell  and  David.  Ail 
tliivt  Tuggey  had  to  do  with  it  was  putting  an  adverti.sement 
iii  the  papers  and  receiving  his  §10.    David  entered  into  and 
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continuée!  in  possession  for  two  years.  In  fel>niary  1HG5,  De- 
fendant  gave  Plaintiff  notice  of  his  intention  to  continue  thc 
leaae  for  two  years  more.  Tliis  alarmée!  Plaintif!'  wlio  did  not 
wis!\  to  allow  a  nrofessiona!  man  to  continue  in  the  liouse, 
and  tlie  présent  proceedinj^s  were  instituted  to  Imve  tlie  li'asc 
resiliatecî.  During  the  two  years  that  David  remained  in  the 
liouse,  Tuifgey,  as  PlaintifF's  agent,  reccived  the  rent  froin 
liim,  the  receipts  !)eing  worded  "on  acconnt  of  Mr.  Mitcliell." 
The  Plaintiff  was  aware  of  the  fact,  and  certain  letters  froiii 
liim  were  produced  in  connection  with  tlie  fact.  Being  brovight 
up  as  a  witness,  he  a(!mitted  that  lie  was  aware  of  thi;  fact 
that  the  house  was  occupied  hy  David  in  ISGS,  and  that  hc 
expressed  neither  approval  nor  di.sapproval,  not  wishing  to 
cause  any  trouble.  The  Court  below  resiliated  the  lease  on 
the  ground  that  there  was  no  Hufficievt  évidence  that  Plain- 
tiff acquiesced  either  directly  or  indirecth/  in  the  sublease. 
The  majority  of  the  Court  of  review  were  (jf  opinion  there 
was  acquiencence  on  the  part  of  Plaintiff,  hence  the  judgment 
must  be  reversed. 

MoNK,  J.,  had  corne  to  the  conclusion  that  the  judgment 
should  be  reversed  with  very  great  hésitation.  Hère  was  a 
gentleman  who  leased  a  first  class  house  and  took  the  précaution 
to  insert  a  clause  (not  necessarily  connected  with  the  lease)  that 
the  house  should  not  be  sublet  without  his  express  consent  in 
writing.  It  was  a  principle  of  law  that,  in  cases  of  this  des- 
cription, the  lease  must  be  adhered  to.  But  Plaintiff  had  an 
agent  who  transacted  al!  his  business.  This  agent  had  ii 
gênerai  authority  and  although  it  inight  be  said  that,  for  thc 
purpose  of  granting  a  consent,  there  should  !)e  an  express  au- 
thority to  the  agent,  yet  it  was  perfectly  pl.ain  that  Plaintif!' 
knew  what  was  going  on.  Instead  of  giving  a  semi-acquies- 
cence,  he  should  '.ave  told  his  agent  at  once,  there  is  a  clause 
in  the  lease  v.  ;  forbids  sul:>letting  without  niy  express  con- 
sent, and  I  will  ..  .t  consent.  He  did  not  do  this.  Two  years 
went  by  and,  on  the  3rd  february,  an  action  was  brfuight. 
Taking  ail  the  circumstances  together,  the  Court  mu.st  consi- 
der  them  as  équivalent  to  an  express  consent,  and  that  his 
express  consent  was  eijuivalent  to  one  in  writing. 

The  following  judgment  was  rendered,  reversing  the  judg- 
ment of  the  Superior  Court  (Badjjlev,  BEUTHEL<)T,and  MoNK, 
Justices),  3L«t  May,  l<Sfi5.  "  The  Court,  considering  that  De- 
fendant  has  established  the  material  allégations  of  his  plea, 
and  that  there  is  suflicient  proof  of  record  of  PlaintifF's  ac- 
quiescence  to  the  sub-lease  entered  into  between  Défendant 
and  David,  dotl»  revise  an»!  revcr.si;  the  judgment  of  thc 
Superior  Court,  on  the  28th  day  of  Fi'bruary,  I8()5,  and  dotli 
n.uiintain  Défendants  pleas,  and  finally  doth  dismi.ss  Plain 
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tifTs  action.  TIio  Honorable  Mr.  Justice  Berih(i\ot  dinsent tente." 
'l'ho  case  was  then  taken  to  the  Court  of  Appeals.  RoHEHTSoN, 
i'or  Appellunt  «aid  :  "  The  tmly  question  really  at  i.ssue  is 
•  wljetlier  tlie   Défendant  sult-let  with  the   consent   of   the 

■  Phiintitt'."  Tlie  evidenct;  in  the  case  consists  of  letters  froni 
IMaintift',  and  the  dépositions  of  Plaintitt'and  of  Tuggey,  and 
it  is  subniitted  that  no  proot"  is  to  be  found  therein,  or  in  any 
part  of  the  Record,  to  e.stablish  the  consent  in  writing  requir- 
i'd  by  the  lease,  nor  any  waiver  équivalent  to  such  consent. 
The  letters  are  in  the  following  terins  :  Deak  Siii,  1  could  ar- 
1  ange  to  nieet  you  at  the  house,  if  any  sjiecial  puri)Ose  requir- 
1(1  it;  but  as  Tuggey  lias  been  intrusted  with  charge  of  the 
house  and  has  always  done  the  business  connected  with  it, 
[  ain  unwilling  to  interfère  with  what  I  regard  as  his 
husines.s.  Yours  tnûy,  Sujned  Jo  t  Coudneh:  "  .Sth  Jany., 
liSG3.  On  Consulting  Tuggey  <ihov>t  v  mit  you  naid  foncefning 
the  house,  I  conie  to  the  conclusion  that  it  would  only  coni- 
plicate  inatters  if  I  should  interfère  in  business  arrangements 
which  1  hâve  contided  to  hini.  As  he  is  now  furnished  with 
full  power  of  attorney  to  act  for  me  in  nich  riKiftern,  it  will 
lie  more  convcnient  for  ail  parties  if  you  will  address  him 
directly.  Yo\\rHtru\y,Si(pi<'d  JoHN  CoRDNEU."  It  wasstrongly 
iirged  on  behalf  of  Respondent  that  tliese  lytters  had  referen- 
('•'s  to  tho  sub-l(;tti7i(/,  but  it  will  be  found  that  they  refer  to 
(jUestions  of  repairs,  and  complaints  about  the  drainage,  &c., 
!iia<!o  by  Défendant,  and  with  which  Appellant  did  not  wish 
to  interfère.  The  letting  of  the  house,  the  collection  of  rent, 
and  the  settlenient  of  any  questions  as  to  n^pairs,  may  be 
lield  to  be  under  the  control  of  Tuggey,  who  is  a  known  atl- 
vertised  house  l)i"oker  or  house  agent  ;  but  no  autlu)rity  is 
given  by-the  lettei^s  to  consent  to  sub-letting.  The  Appellant 
t'xamined  by  Respondent  .says  :  "The  letter  fyled  is  in  nty 
"  hand-writing  and  signed  by  m«'.  I  dont  recollect  the  date 
'  at  which  the  said  letter  was  written,  V)ut  th.ink  it  had 
"  référence  to  mine  repairt^  (li)oiit  the  hminc  in  quention."  The 
i'iaintifi"  had  probably  been  asked  to  go  and  meet  Défendant, 
liut  did  not  wish  to  go:  he  .sa^^s:  "  /  nndd  arvunije  to  meet 
you  at  th(î  house,"  but  did  not  wish  to  do  .so,  and  refers  his 
tenant  to  Tuggey,  the  settlenient  of  thèse  niatters  being  "  his 
business."  And  so  with  the  .second  letter.  'J'he  Flaintifi  .says: 
"  I  do  not  recollect  having  any  conversation  with  Défendant 
"  re.specting  the  house,  except  in  relation  to  reinibursenients 
'  for  repairs  made  by  hiniself."  Tuggey  states,  in  his  dépo- 
sition, "the  reason,  that  is,  one  rea.son,  Défendant   gave  for 

■  wishing  to  leave  the  hou.se  was  that  he  found  it  too  small  ; 
'  he  complained  also  of  the  drains  being  in  bad  or<î«'r.  I  am 
uware  that  on  .several  occasions  when    Défendant  applied  to 
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Plaintif!  for  fiome  nllnvanee  for  rejxiirs,  Ijo  "  was  referred  to 
me  by  Plaintiff'."  Tins  was  the  iiiatter  in  respect  of  whicli 
Défendant  wanted  to  nieet  hini  at  tlie  house,  and  for  which 
lie  was  referred  to  Tu<,'pey.  Indeed,  by  the  lease  itself,  it  was 
agreed  "  that  Cordner  shall  not  l»e  called  upon  or  compelled 
to  niake  or  do  any  repairs  to  the  preniises  leased,  save  and 
except  Hucli  repairs  as  niay  be  necessary  to  keep  the  preniises 
wincl  ami  water  tight,  and  in  j^ood  teiiantahle  order;"  and  it 
was  prohably  on  tins  aceount  that  the  matter  was  left  in 
Tufff^ey's  hands,  Plaintitt'  not  bt-ing  willing  to  recognize  any 
right  in  Dcfendant  to  be  ivinibnrsed  for  repairs.  No  power  of 
attfirney  to  Tn<;gey  is  produced,  and  it  is  plain  that  the  ordi- 
nary  powers  of  a  house  agent  or  house  broker  would  not 
c'xtend  to  the  s«'tting  aside,  without  référence  to  hia  principal 
of  iwi  express  clause  in  a  lease.  The  consent  must  be  shewn  to 
be  that  of  the  les,sor  or  his  agent,  «uid  must  be  in  writing. 
No  such  consent  is  prove*!.  It  will  be  seen  that  Cordner  ad- 
niits  that  lie  was  informed  by  Tuggey  that  David  occupied 
the  house,  but  lie  .says  :  "  J  dont  think  Tuggey  said  anything 
"  to  me  about  David's  taking  the  house  until  it  seemed  to  be 
.settled  between  Mitchell  and  David  that  the  latter  should  oc- 
cupy  the  house."  The  PlaintiH'wius  then  asked  :  Question  :  "  Did 
"  you  make  any  objection  either  to  Défendant,  or  to  Tuggey, 
"  to  David's  occupying  the  hou.se  froni  18()3?"  Ansv^er:  "  I 
"  oftered  neither  approval  nor  disapproval  to  Défendant,  hav- 
"  ing  had  no  ronverstitiou  witfi  h'im  on  the  Hvbjeci.  I  never 
"  made  any  protest  agninst  David's  occupying  the  house,  nor 
"  took  any  steps  in  regard  to  it  until  about  the  tinie  of  the 
"  institution  of  tins  action,  hernufic  I  did  not  xvisk  to  make 
"  any  trouble,  and  hdierinjf  i/te  lease  ivonld  expire  in  May, 
"  1865,  having  no  recollection  or  knowledge  of  the  clause  per- 
"  mitting  the  extension  of  thcî  lea.se  for  two  years  longer." 
Tt  will  be  ,seen  that  liy  this  clau.se  it  was  agreed  "that  the  said 
"  lessee  shall  hâve  the  right  of  continuing  the  said  lease  for 
"  a  further  period  of  two  years  longer,  on  the  same  con<li- 
"  tions  and  for  a  like  rent,  by  the  lessee  giving  to  the  said 
"  lessor  notice  in  writing  of  such,  his  intention,  on  or  Viefore 
"  the  Ist  February,  1S()5."  Now,  Mitchell,  af ter  tinding  that 
Appellant  had  made  no  protest  against  David's  occupation 
for  the  two  3'ears  up  to  May,  1(S()5,  as  per  his  lease,  gave  a 
notice  to  Plaintiff,  signed  by  n.itaries,  on  the  28th  January, 
1865,  that  he  rennired  the  preniises  for  two  years  longer,  up 
to  May,  1867,  after  he,  Mitchfll,  well  knew  that  Plaintiff  had 
Hold  the  preniise."*  to  Howard.  Tuggey  says:  "  I  was  eniployed 
"  hy  Plaintif!'  to  effect  a  sale  of  the  preinises  to  Howard 
"  snine  time  last  fall  and  had  a'jreed  to  give  possession  on 
"  the  Ist  May  next,  1865,  not  being  aware  of  any  difficulty, 
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'  Dr  ot'  tho  clause  in  the  lease  extending  the  hîase."  This 
i,nvos  tho  cluo  to  the  whole  case.  The  Plaintiff'  eniployed 
T'iggey  to  ohtain  a  tenant,  and  signed  the  lea.se  without 
noticing  tho  clause  as  to  extension  or  sub-letting,  and  ratlier 
tlian  "  disturl)  David,"  or  niake  trouble,  romains  (|uiet  dur- 
ing  David's  occupying  as  .sub-tenant  of  Mitchell.  Hut  Défen- 
dant, after  he  had  abandoned  the  liouse  for  two  years  and. 
after  it  was  sold,  tliinks  tit  to  deinand  an  extension  for  two 
years  longer,  with  a  view  to  coerce  Plaintiff' either  to  pay  for 
repairs  wliich  Défendant  had  tnado  although  bound  to  niake 
tlieu»  by  his  lease,  or  to  suffer  damages  from  being  unable  to 
irivo  possession  to  Howard  «t  tlio  tinie  agreed  upon,  Ist  May, 
|N(i5.  It  was  this  that  made  the  cas»»  of  importance  to 
Appellant,  and  acconlingly  four  da^'s  after  the  ])rotest  wns 
serverl  upon  hiiii  Ity  Défendant,  Plaintiff  in.stituted  his  action 
in  ejoctment,  not  to  eject  David  hefore  his  loaso  came  to 
jind  «'ud,  but  to  guiu'd  himself  if  possible  against  the  ol)liga- 
tion  of  his  deed  of  sale,  in  case  Respondent  really  intended 
to  lu)lil  the  promises  for  two  years  longer,  and  wero  entitled 
to  do  .so  under  tlie  judgment  of  the  Court  of  Review, 
îijudgMJent  in  which  Appellant  cannot  acquiesce,  involving 
(•oii,set|Uonct's  .so  serions  to  himself  luuler  tho  circumstancos  of 
the  case.  It  is  submitted  that  the  letters  copied  above  fonn 
no  consent  in  writing  and  no  commencement  de  preuve  })ar 
écrit,  to  lot  in  verbal  évidence.  The  Plaintiff  o.xprossly  dénies 
ever  liaving  arranged  with  Défendant  as  to  sub-letting.  But 
cven  if  verbal  évidence  is  admissible,  Tuggey,  the  only  other 
witness  examined,  says  :  "  To  the  best  of  my  recollection,  the 
iiegotiations  "  of  tlîe  leasing  of  the  hiaise  to  David  vas  done 
"  ht)  Defcvddïxt  fihiiself.  I  refimed  to  ticcept  David  <t8 a.  tevdvt  ; 
"  and,  when  the  first  (piarter's  rent  was  due,  thero  was  a  dif- 
■  ficulty  for  soine  weeks  about  the  rent,  Mitchell,  wishing  me 
'■  to  tako  the  rei  ,  from  David  on  accotmt  of  Cordner,  ir/iirk 
"  [  ff/ased,  and  it  was  subsiM|Uentlj  arranged  by  David,  Mit- 
"  cliell  and  myself,  verl)ally,  to  save  trouble  that  the  accounts 
'  wero  made  ont  against  Défendant,  and  receipted  l»y  me  to 
liim,  the  nioneys  coming  as  I  hâve  aiready  stated.  /  never 
fitn»i'nlrd  to  the  sit'i-lettivif  to  David  on  bohalf  of  Plaintiff." 
Ilere  thon  we  hâve  Ooi-dner's  oath  that  he  never  had  any 
i'()uversation  with  Respondent  as  to  suV>-lotting,  and  noither 
i^ave,  nor  authorized  a  eonseuo  and  Tnggey,  tho  onl}'  othor 
witness,  swi'aring  that  he  refnned  to  ronsenf  to  tako  David  us 
M  teniint.  The  Défend mt,  therefore,  failod  to  establish  the 
f'inisent  pleaded  iii  his  pica,  that  is  to  say.  Tuggey 's  consent 
nititieil  by  A))])ellant.  Hut  it  was  argued  that  tlie  six  roceipts 
for  rent  fyled  by  Défendant,  show  consent  to  the  auldea.se. 
•  >f  thèse  roceipts,  threo  are  signed  by  Tuggey,  Plaintiff's  agent 


864 


RAPPORTH  JUDICIAIUES   KEVIHÉS 


in  collcctinp;  rents,  nn»!  throe  of  thetii  l>y  the  Hon  of  Oliarlos 
Tufjfffoy.  But  no  knowleilf^e  of  any  of  tliesc  receipts  is  Itrou^ht 
hoino  to  Plaintiff.  ( 'haiIeH  Tiiggoy  says,  "  I  paio  Pluintitt"  by 
"  n»y  own  clM'c^ues."  So  that,  as  a  ninttur  of  fact,  PlaintifTditl 
not  soc  tlio  forni  of  reecipt  nor  is  he  i  nul  by  it,  nor  <lo»;s 
tlu!  fonn  of  ivceipt  prove  any  consent  to  tho  sub-lettinj^, 
or  any  waiver  by  Plaintitl  or  his  ajfent  of  his  right  to 
enforce  the  clause  preveiiting  sub-letting.  TJie  n^ceipts  as 
.irawn  inake  (i;fainst  IHaintijf'»  pretevuùms,  an<l  sliow  that 
Tuggey  never  acquiesced,  and  would  not  recogniae  the  Hub- 
lease.  The  following  is  a  copy  of  the  first  recfdpt  referred  t(» 
in  the  déposition  of  Tnggcy.  above  (iuot«Kl  :  "  Montréal,  Sept. 
"  7.  lS(i3.  Received  froui  Kobert  Mitchell,  by  the  hands  of  l)r. 
"  David,  the  suin  of  one  hundred  dollars,  being  the  amount  of 
"  rent  to  Ist  Angust.  IHiili.  {Signed)  JoHN  Cordneu,  per  C 
"  Tu(J(JEV."  The  other  receipts  are  in  the  sanie  fonn,  and  they 
ail  would  seem  to  indicate  the  agents  intention  to  hold  Mit- 
chell to  his  liability  towards  Plaintirt'  and  to  continn  Tuggey's 
assertion  made  on  oath,  that  he  refused  to  recognize  David  as 
Plaintitf  's  tenant.  In  fact,  no  authority  existed  in  Tuggey  to 
sv.t  asi'le  any  clause  in  the  lease.  He  could  give  receipts  for 
rent  and  adniinister  or  nianage  the  property  for  Plaintiff,  but 
could  no  more  change  the  clause  prohibiting  subletting,  than 
he  could  change;  the  clause  stipulttting  the  amount  of  rent  tu 
be  paid.  Nor  did  Ttiggey  make  any  such  change  or  consent  to 
the  sub-letting.  He  distinctly  swears  that  he  refused  to  do  so 
and  says  he  thinks  Mitchell  leased  the  house  himself  to  David. 
In  the  Court  beiow,  great  stre.ss  was  laid  upon  tlie  fact  that 
Tuggey  seenis  to  hâve  charged  Mitchell  ten  dollars  for  leasing 
the  house  to  David,  as  per  his  receipt,  which  is  in  the  following 
"  terms:  R.  MlT(JHELL,Estj.,  to  CirAïUiEsTudOEY,  Commission  on 
renting  house  in  Beaver  Hall,  to  Dr.  David,  and  Jesse  Joseph, 
SIO.  Received  payaient,  Feb.  (5,  '(53.  Chas.  Tuo(;ey.  Per 
Charles  H.  Ti'(i(iEY.  "  As  to  this  receipt,  Plaintiff  knew  no- 
thing,  and  the  only  witness  vvho  refers  to  it  is  Tuggey,  who 
says,  "  Défendants  exhibit  8  Ci)ntains  my  charge  for  acting 
"for  Mitchell  to  get  a  tenant  for  the  house  and,  according  to 
"  my  usual  habit,  I  cliarged  a  commission,  alt/unufli  he  lei  the 
"  houxe  himHelf.  I  ain  not  positive  that  I  harl  anything  more 
"  to  do  with  David  than  that  he  came  to  nie  several  times 
"  requesting  me  to  accept  of  him  as  a  tenant  in  the  place  of 
"  Mitchell,  which  I  reftimd  to  do.  The  commission  was  paid  to 
"  me  after  the  house  was  sub-let  to  David,  Defewlant  object- 
"  ing  at  first  to  pay  it,  because  the  sub-leaae  was  not  made  by 
"  me.  I  know,  and  was  ail  along  aware,  that  David,  since 
"  May,  1803,  occupied  the  house  as  Défendants  sub-tenant, 
"  although  I   was  not  aware  till  January,  1805,  that  a  lease 
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"  ))ii<l  luHîii  passcd  hctwei!!!  tliein."  But,  it*  Tup^^oy  acti'd  iin- 
pntperly  in  aetiiig  for  Mitcliell,  tliis  wiis  not  in  any  st!n.s<^  tlie 
l'jmlt  ot  Appellant.  No  cvitlcncc  is  hroii^lit  to  sIh^w  lie  con- 
s«-nU!<l  tu  tiiu  arrangciiu^nt,  or  was  awarc  of  any  eoinniisHion 
Ix'ing  paid,  or  a^rred  to  l>u  paid  by  Mitcholl  to  Tuf,'fft'y.  In 
actinf^  for  Mitcludl,  Tug^ey  could  not  l)o  lield  as  tlie  agent  of 
IMuintift'.  He  was  the  paid  agent  of  Défendant,  who  now 
sceks  to  prove  Âppellant's  consent  hy  the  acts  of  Tuggey 
when  employé»!  as  Défendants  own  agent.  On  Untking  at  that 
lease,  there  will  be  found  a  clause  whereby  Mitchell  obtained 
sccurity  froni  Jesse  Joseph  who  bound  hiniself  Jointly  and 
severally  with  Davitl  for  the  rent,  and  "  Joseph  hereby  fur- 
"  ther  guarantees  Mitchell  against  ail  clainis  which  niay  bo 
"  preferred  against  hiin  by  Cordner  for  sub-letting  the  preni- 
"  ises  described  in  tins  lease."  Thisclau.se  affords  the  strongest 
presuniption  under  Défendants  own  hand,  that  no  consent 
liad  beeti  given  either  by  Tuggey  or  Plaintitt' to  the  ,sub-Iett- 
ing,  else  why  stipulate  security  against  clainis  for  sub-letting  ? 
It  shews  Défendant  had  no  sucli  consent  and  knew  he  had 
none,  and  took  précautions  accordingly.  The  main  gronnd  of 
thejudgment  in  review  was  that  Plaintifl"  knew  the  fact  of 
Daviil  occupying  the  house,  that  this  was  a  sort  of  mmi- 
iirtiaieHcenre  in  the  sub-lea.se,  that  this  senii-acquiescence 
might  be  looked  upon  as  an  cxpre.sscon.sent,  and  if  express,  it 
wns  équivalent  to  a  written  consent  and  that  to  préserve  his 
rights,  PlaintiH  .should  hâve  formally  declared  that  he  would 
not  con.sent,  and  notitied  his  agent  and  Défendant  by  protest. 
Three  facts  oïdy  are  proved  tending  to  show  any  kind  of  con- 
sent of  Plaintirt's  to  sub-letting  :  /ir,s^  that  Appellant  knew 
David  to  be  in  possession  ;  secoiul,  that  Tuggey,  the  agent, 
rt'ceived  the  rent  for  two  years,  giving  the  receipts  in  the 
form  indicated  above  ;  f/tird,  that  Appellant  remained  .silent 
during  the  occupancy  of  David,  neither  approving  nt)r  disap- 
proving,  and  as  Appellant  says,  without  being  aware  of  the 
rhiu.se  as  to  the  prolongation  of  the  lease,  and  not  wishing  to 
croate  trouble  or  disturb  David.  Are  the.se  facts  sntticient  to 
shew  the  con.sent  in  writing  recpiired  under  the  lea.se  ?  It  is 
rt'spectfully  submitted  that  they  are  not  ;  that  the  principle 
of  law  regulating  this  matter  is,  no  one  is  presumed  to  waive 
liis  rights  ;  but  that  such  waiver,  or  reiiunciation,  must  be 
tlearly  and  distinctly  proved  ;  that  the  burden  of  proving  con- 
sent to  sub-lease  fell  upon  Défendant,  on  the  principle  ei  in- 
cumbit  probatio  qui  dicit  ;  and  that  the  doctrine  of  a  sort  of 
setni-acquiescence  from  silence  being  ecpiivalent  to  an  express 
consent  is  unfounded  in  law;  and  that  the  judgment  of  the 
Court  of  Review  being  based  upon  this  erroneous  principle 
and  on  a  mistaken   view  of  the  facts,  ought  to  be  reverscd 
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with  costs.  It  is  snlnnittod  also  that  the  Court  of  Ri'view  liad 
no  jiirisdiction  to  set  aside  a  judgment  rendered  in  vacation 
by  oiie  judge  under  the  Lessor  and  Lessee's  Act.  and  tluit 
there  sliould  hâve  been  an  appeal  direct  to  tlie  Court  of 
Queen's  Bench  froni  the  judgment  of  Mr.  Justice  Berthelot. 
See  Con.  Stat.  of  L.  C,  chap.  40,  sect.  15  ;  2.5th  Vict.,  chap  10  ; 
27  and  28  V^ict.,  chap.  39,  sect.  20.  Dorman,  for  Kespondent, 
said  :  The  Respondent  subinits  that  he  has  established,  by 
légal  évidence,  the  consent  of  Appellant  to  the  sub-lotting, 
and  his  perfect  acquiescence  tht'rein  for  almost  two  years 
after  David  took  possession  of  the  house.  The  Appellant 
leased  the  house  to  Respondent  for  three  years,  froni  Ist  May, 
1<S()2,  with  the  privilège  to  the  lessee  of  continning  the  lease 
two  years  longer,  by  given  notice  in  writing  of  his  intention 
to  do  so,  on  or  before  tbe  Ist  February,  1865.  In  January, 
18J53,  Respondent  becaiiaî  desirous  of  leaving  the  house  and 
sub-letting  it,  and  ha<l  ^  eojiversation  with  Appellant,  in  réfé- 
rence to  which  Appelant  wrote  and  sent  to  Respondent  the 
letter,  Defendant's  exhibi*.  No.  2.  The  Respondent  says  the 
conversation  related  to  hîs  sub-letting  the  house.  The  Appol- 
lant's  recollection  about  t  le  luatter  seems  to  hâve  been  verj' 
imperfect.  When  exaniiiied  as  a  witness,  being  asked  whether 
he  did  not  hâve  such  a  co'iversation,  and  whether  the  letter 
was  not  his  reply  to  what  Respondent  had  said  upon  that  oc- 
casion, he  replied  :  "  I  hâve  no  recollection  whatever  of  it,  I 
will  not  say  that  it  did  not  take  place."  Tins  answer,  taken  in 
connection  with  the  subse(|uent  acts  of  the  p.irties,  can  leave 
no  doubt  that  tiie  i.tter  reïerred  to  the  niatter  of  sub-letting  ; 
Appellant  will  not  say  that  it  did  not.  It  was  dated  the 
8th  January,  18()3,  and,  in  reply  to  what  Respondent  had  said 
to  Appellant  about  the  house  in  question,  recpiests  Respondent 
to  address  Tuggey,  who  had  full  power  to  act  in  such  matters. 
Now  it  is  clearly  proved  that,  about  the  date  of  said  letter 
Respondent  did  apply  to  Tuggey  upon  the  subject  of  sub- 
letting  the  house,  and  Tuggey  not  only  consented,  but  under- 
took  the  task  of  tinding  a  tenant  and  sub-letting  it  hiniself  : 
and,  innnediately  after  the  exécution  of  the  sub-lease,  charged 
Respondent  $10  for  renting  the  house  to  David,  which  suni 
was  paid  tf)  him  V)y  Respondent  three  days  after  the  passing 
of  the  sub-lease.  It  will  be  seen  that  Tuggey  (ample  as  his 
power  is  shewn  to  hâve  l)een  by  the  letters  and  by  the  dépo- 
sition of  Appellant)  did  not  act  without  consulting  his  prin- 
cipal. Cordner  says:  "Tuggey  infornied  ine,  in  1863,  that 
"  Défendant  V'as  desirous  of  leaving  th.e  house,  and  sub-letting 
"  it.  I  don't  think  he  said  anj'thing  to  me  about  David';; 
"  taking  the  house,  until  it  seemed  to  be  settled  between  Mit- 
"  chell  and  David  that  th«'  latter  should  occupy  the  house.  ' 


DE   LA    PROVINCE   DE  QUÉBEC. 


:î67 


'view  hîul 

vacaticjii 

and  tliat 

Court  of 

CRTHELOT. 

chap  10; 
(spondent, 
ished,   by 
iV)-letting, 
Avo  years 
Appellant 
1  Ist  May, 
;  the  lease 
intention 
Jnnuary, 
house  and 
it,  in  refe- 
indent  the 
b  says  tlie 
'he  Appel- 
been  verj^ 
d  wlu'ther 
the  letter 
m  that  oc- 
er  of  it,  I 
r,  taken  in 
can  leave 
ib-letting  ; 
ihited   tho 
t  had  said 
espondent 
\  matters. 
aaid  letter 
et  of  sub- 
lut  under- 
hiniaelf : 
■ie,charged 
hich  su  ni 
if  passing 
pie  as  his 
the  dopo- 
his  prin- 
18()3,  that 
lub-letting' 
it  DavitlV 
ween  Mit 
he  house.  ' 


11 


He  says,  he  offercd  neithcr  approval  nor  disapproval  to  David 
taking  the  house,  "tke  arrangement  having  heen  left  with 
Taggey."  What  arrangement  ?  Manifostly  the  arrangement 
by  which  the  house  was  sublet  to  David.  Appellant  further 
admits  tliat  he  never  made  any  objection  to  the  arrangement 
till  the  last  quarterof  two  years'  occupation  liy  David,  during 
ail  this  tiine  receiving  the  rent  of  the  house  from  David, 
always  treating  him  as  a  sub-tenant  oecupying  under  Respon- 
dent.  The  very  receipts  for  the  x-ent  clearly  show  this.  Thus 
Appellant,  whilst  recognizing  and  approving  the  occupation 
of  the  house  by  David,  and  receiving  the  rent  from  î.im  as 
oecupying  under  Mitchell,  took  the  precauti'  to  so  word  the 
receipts  as  not  to  release  Mitchell  from  the  liability,  as 
principal  tenant,  to  pay  the  rent.  In  fact,  the  only  difficulty 
that  arose  from  the  tîrst  was,  whether  Appellant  would 
accept  David  as  his  tenant  in  place  of  Mitchell,  and  to  the 
discharge  of  the  latter,  which  he  refused  to  do.  The  Respon- 
dent  submits  that  Appellant's  consent  to  the  sub-letting  is 
fuUy  estai  "lished  by  the  évidence  of  record.  There  could  not 
be  a  more  complète  consent  on  the  part  of  Tuggey  than  is 
shewn  by  his  receipt  for  ten  dollars,  the  amount  charged  by 
him  for  his  services  in  eflfecting  the  sub-lease  in  (juestion.  The 
fact  that  Appellant  was  informe  1  by  Tuggey  of  the  arrange- 
ment of  sub-letting  the  house,  a:id  made  no  objection,  but  left 
the  matter  wliolly  in  Tuggey's  hands,  together  with  his  pei-- 
fect  acipiiescence,  for  almost  two  years  in  the  occupation  by 
David,  affords  the  strongest  possible  presumption  of  his  entire 
consent. 

DuVAL,  C.-J.,  said  that,  in  this  case,  it  was  quite  évident 
that  the  Plaintitt*  had  fornfotten  that  there  was  a  clause  in  the 
lease  giving  Ryspondent  the  right  of  claiming  the  extension 
of  the  lease  for  two  years  longer  on  giving  notice  to  the  lessor. 
Having  lost  sight  of  this  clause,  the  Appellant  sold  the  pro- 
perty  to  another  party  and  it  then  became  necessary  to  turn 
out  the  Respondent  if  he  could.  What  was  the  ground  taken  ? 
That  there  was  a  clause  prohibiting  sul)-lettiiig.  Respondent 
had  sublet  to  Dr.  David,  vvho  had  becn  in  possession  of  the 
building  for  two  years,  and  the  PlaintifF's  agent,  Tuggey,  had 
constantly  received  the  rent  from  him.  Plaintitt"  was  perfectly 
aware  of  this  fact  and  never  ma  le  the  slightest  objection. 
Défendant  was  quite  right  in  asking  for  an  extension  of  the 
lease,  if  he  wanted  it.  Judgment  contirmed  unanimously.  {OJ., 
p.  31Î)  et  1  L.  a  L.  J.,  p.  28  et  5H.) 

A.  and  W.  Rdbertsox,  for  Appellant. 

S.  W.  DoUMAN,  for  Respondent. 
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DISAVOWAL. 

SuPERioR  Court,  Montréal,  îiOth  June,  ](S65. 

Coraiii  Badgley,  J. 

David  Moss  et  al.,  Plaintitfs,  vu.  John  Ross,  Dofendant,  and 
John  Ross,  Plaintiff  en  désaveu,  vs.  John  Monk,  Défen- 
dant en  désaveu. 

Hild:  Ist.  ïhat  a  bailiff's  return,  reniaiiiing  of  record  nnimpeached 
by  testiinony,  will  be  oonclusive. 

2d.  Tliiit  proceedings  vu  dvmrvv  are  in  the  nature  of  a  pmecu  bctween 
client  und  attorney  and  tlie  mattt^r  to  be  adjndged  is,  had  tlie  altorney 
a  rijiht  or  autbority  to  act? 

3rl.  That  tbe  attorney,  (officier)  porLur  de  pièctit  is  not  requirod  to 
jnstify  or  prove  his  aiitliority,  bnt  tlie  [)res^umption  is  tiiat  lie  lias  a 
gênerai  mandate  froui  the  party  for  wliom  ho  acts. 

4th.  That  a  |)arly,  IMaintiff  ch  dêmveu,  is  bound  to  prove  ail  the  allé- 
gations of  his  désaviu,  and  particnlariy  that  no  aiithority  or  power  to 
act  was  conforred  by  hiin  upoii  the  attorney.  (1) 

By  an  action  roturned  20th  June,  1H()8,  Plaintiffs  clainied 
froni  Défendant,  who  résides  in  the  district  of  Joliette,  .i|!242, 
with  intorest,  «  .  unt  of  the  over  due  note  of  Défendant.  The 
return  of  serving  bailitt  written  on  writ  and  fvled  was  as  fol- 
lows:  "I,  the  undersijrned  baihff"  of  the  Superior  Court  for 
Lowor  Canada,  acting  in  and  for  the  district  of  Montréal,  do 
herehy  (rertify  and  return,  that  1  <lid,  on  the  sixth  day  of 
June  instant,  suinmon  the  wi^hin  nanied  Défendant  to  be  and 
appear  on  thu  day  and  at  the  phice  within  nientioned,  to 
answer  as  this  writ  of  suntnions  demands  and  requires,  hy 
leaving  a  trtie  copy  ot'  this  writ  and  subjoined  dechiration 
thereunto  annexed,  at  his  ojiice  or  gênerai  place  of  business, 
in  tlie  citjf  of  Montréal,  vnth  John  Ross,  junior,  a  (jrown 
and  reasonahle  persov,  heinfj  Defendant's  son,  who,  having 
potver  of  attorney  from  Défendant,  dxdy  authoriziiHj  him 
the  son  to  receive  any  documents  tchatsocver  addressed  to 
him  avd  issued  ont  of  any  Court  for  Lower  Canada,  and 
further  return  ïhat  the  distance,  &c.,  is  less  than  one  mile. 
Montréal,  (3th  June,  18(53.  ï.  A.  Martin,  B.S  C."  John  Monk 
appeared  for  ]])efendant,  who  was  forecloseil  from  pleading, 
and  iudgment  was  rendered  by  the  prothonotary  in  vacation 
in  favor  of  Plaintitls,  npon  an  Ex  parte  Inscription,  7th  July, 
18()3.  An  exécution  de  bonis  addressed  to  the  sheriff  of  tluî 
district  of  Joliette  was  returne<l  by  him  the  26th  August, 
1803,  as  having  been  suspended  under  an  opposition  fyled 
by  Défendant  the  21st  August,  1863,  to  the  judgtnent  in 
vacation,  as  allowed  by  sec.  115,  Cons.  Statutes,  L.  C.,  cap.  83 

(!)  V.  (Ut.  102  et  S.  C.  V.  C. 
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The  required  fornialities  appear  to  hâve  been  fullilled,  and 
tlie  grounds  of  opposition  urged  were  the  same  as  those  of 
(apposants  proceedings  en  désaveu  against  his  attorney,  that 
day  commenced,  and  in  effect  alledging:  "  Que  John  Monk  a, 
"  en  sa  qualité  d'avocat  et  procureur,  comparu  par  écrit  dans 
"  ladite  cause  pour  et  au  nom  dudit  John  Ross,  le  22  juin 
"  dernier,  sans  aucun  pouvoir  de  comparaître  pour  lui,  ni  de 
"  le  représenter  en  façon  quelconque."  The  acte  de  désaveu 
was  signed  by  John  Ross  and  aoAe  de  dénonciation  de  déaa- 
rcu  by  his  attornies,  concluding  that  the  appearance  fyled 
find  ail  proceedings  be  declared  null  and  the  désaveu  be 
maintained  with  costs.The  Défendantes désave^t unawered  and 
pleaded.  "  That  (protesting  against  losses  and  damages,  and 
•  leclaring  the  proceedings  frivolous,  vexatious  and  unfounded) 
lie  acted  as  attorney  of  tins  Court  and  an  advocate  in  Lower . 
Canada,  and  in  perfect  and  full  good  faith  and  to  the  know- 
ledge  of  John  Ross  {P\H,\ntiff  en  désaveu)  That  he  herewith 
tyies  authentic  copies  of  writ  and  déclaration  given  to  him  at . 
.Montréal,  about  the  (ith  day  of  June,  and  under  said  documents 
iippeared  and  acted  in  said  cause.  That  Ross  had  previoua  to 
suit  called  at  office  of  Plaintiff's  attornies  and  requested  a 
suspension  of  the  suit,  and,  then  and  there,  declared  he  only 
wanted  delay,  and  that  his  son  hereafter  named  was  his  attor- 
ney, and  could  and  vvould  accept  service  of  suit.  The  authen- 
tic copies  of  suit  were  so  given,  Défendant  en  désaveu 
l)y  the  son  of  John  Ross,  one  David  Ross,  of  Montréal,  clerk, 
then  accompanied  by  J.  B.  Ross,  who  was  and  acted  as  agent . 
for  his  father,  and  accepted  service  of  said  action  by  the  writ- 
ing  fyled  and  referred  to  by  thèse  présents.  The  Défendant  en 
désavett  appeared  in  the  cause  to  t  e  knowledge  of  John  Ross, 
who  was  cognizant  of  his  son's  acts  and  of  his  attorney's  acts, 
and  ratified  same,  and  declared  himself  therewith  .satisfied. 
That  Plaintiff  cïi  désaveu  bas  not  and  never  had  any  good  de- 
Fence  to  this  action,  but  i-equested  <lelay,  and  even  now  only 
seeks  delay.  That  he  had,  at  Montréal,  previously  told  De- 
fendant  en  désaveu  his  son  would  accept  service  of  the  suit, 
and  only  required  delay,  and  requested  delay,  and  for  such 
jmrpose  em{)loyed  him  as  attorney.  That  Défendant  en  dé- 
xiiveii  acted,  in  ail  such  clrcumstances,  in  good  faith  and  not 
in  fraud  in  any  manner,  and  hereby  ofters  his  oath  in  support 
liereof,  aiid  prays  acte  thereof.  Plaintitl"  en  désaveu  replietl  : 
That  service  was  bad,  that  he  never  received  copies,  was  not 
aware  of  suit,  had  no  agent  or  attoriiey  in  Montréal,  or 
any  office  or  place  of  business  in  Montréal,  and  never  gave 
])<)vver  or  authority  to  appear,  and  denied  allégations  of  the 
■niswer  to  proceedings  en  désaveu.  The  23rd  September,  IStJo, 
f'iMintirt'cn,  désavev,  by  liis  attorneys  specially  endowed  with 
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^owor  ior  such  purposc,  inovetl  to  be  allovved  to  preacribc 
en  favx  against  the  îmilifFs  return,  which  motion  was  resisted 
aH  prématuré  ;  that  the  proceeding  was  useless  and  tliat  Monk 
béiiiff  still  b,ttorney,  there  could  be  noue  other,  and  no  povvcr 
of  att()rney  could  be  granted  or  given.  The  29th  Septeinber, 
1863,  judgnient  was  rendered  "  renroi/diit  la  motion,  avec 
"■  dépetiH,  quant  à  présent."  Tho  27th  Ocfcober,  1863,  a  siuiilar 
application  was  made,  and  judginont  3lst  October,  1863. 
"  Take  nothing  by  motion."  Tlie  Défendant  en  déno.veit  ins- 
cribed  cause  ior  enquAa  and,  the  2nd  April,  1864,  at  enquête 
sittings  (presided  by  His  Honor  Judge  Berthelot),  the  fol- 
l^)Wing  depo.sition  was  takon  :  "James  Ross,  Junior,  of  the 
City  of  Montréal,  clerk,  aged  25,  sworn,  éxamined  for  Plain- 
tifr  4n  démveu,  says  :  "  I  ani  grandson  to  Défendant,  Plaintif!' 
e-^i  défilveu.  "Quentidn  :  Is  it  not  to  yonr  knowledge  that  De- 
fcfidant  à,iïd  Plaintiflf  eu  désaveu  liad  no  domicile  nor  place  of 
buaîrtess  in  the  cit}'  of  Montréal,  and  had  no  domicile  or  place 
of"  business  hère  in  June,  1863^  viz.,  on  the  sixth  of  June, 
lJ<63*?'(Objected  by  Défendant  en  désaveu  &h  not  in  issue  on 
prôceedings  eyi  dénaveu,  and  as  irregular,  illégal  and  irrelevant) 
Qljjcction  niaintàined.  Qtte,s^/t»7i  .•  Is  it  not  true  that  Plaintitî' 
en  désaveu  liad'  lio  son  by  the  name  of  John  Ro.ss.  or  John 
Rs&ss,  junior;  residin^  in  the  city  of  Montréal  on  the  Gth  day 
of  June,  18(53,  and  isit  not  fxirther  to  yonr  knowledge  that 
ViitmtiÛ'  en  désaveu  has  no  son  by  the  name  of  John  Ross  ? 
(Sàme  objection  and  further,  as  proving  by  paît)!  testimony 
against  à  bailifFs  retiirn,  the  truth  or  untruth  of  which  has 
nothing  to  do  with' proceedings  en  (/e'sawtt.  Objection  main- 
tained.)  The  enquête  was  dcclared  clo.sed,  Plaintiftf».  désaveu 
uot'procéeding  and  cause  inscribed  for  hearin'r  oh  the  merits 
the  I8th  April  following  (Ooraiii  Smith,  J.)  in  term,  when 
Plaintiff'  en  déàareu  moved,  First  :  That  Inscription  vlu  mérite 
b«  disèharged.  Second  :  That  rulings  at  enquête  be  revised 
ahd'foreclosure  of  enquête  be  removed.  Third  :  That  Plaintiff 
en  désareu  be  allowed  to  inscribe  en  faux  against  bailiffs  re- 
ttïrh.  Ail  three  motions  were  rejected  with  costs  instanter 
ahd  cause  argùed  upon  the  merits.  The  30th  April  1864,  His 
Honor  discharged  (^eYi/;^?v  and  ordered  a  rehearing  upon  the 
point  as  to  how  far  the  bailiff 's  return  justitied  an  appearance, 
and,  if  proof  of  authority,  under  such  return,  and  was  not 
inc\ind)ent  upon  Défendant  en  désaveu.  In  May,  1865,  (a  year 
and  a  day  having  e.xpired)  Défendant  en  désaveu  reinscribed 
for  argument,  when  L.  Bélanger,  for  Plaintift  en  désaveu  said  : 
Thnt  the  Bailiff  s  return  itself  provod  that  the  action  was 
never  seïved  upon  Défendant,  and  no  presumption  could 
thereunder  ai'is^  in  the  attorney's  favor  of  delegated  au- 
thority by  the  client.  Any  such  presumption   was  destroyed 
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liy  the  very  return  which  stated  service  upon  an  agent  at  a 
])lace  of  business.  Thèse  facts  were  donied  in  the  pleadings, 
iiiid  it  was  incuiiibent  upon  Défendant  en  désaueii  to  prove 
liis  authority  and,  at  least,  the  fact  of  there  being  an  agent. 
The  bailiH"  wen  beyond  his  power  to  certify  under  oath  that 
tliere  was  any  agent  actiiig,  and  his  return  could  not  be  con- 
sidered  authentie  in  that  respect.  Relied  upon  Touillier.,  T.  10, 
page  400  ait  bas.  .1.  A.  Perkins,  Jun.,  subniitted  :  That  a  year 
liaving  elapsed  froni  dates  of  décisions  interlocutory,  and 
there  having  been  no  appeal  taken,  such  décisions  should  bc 
considered  as  final  and  vvell  rendered.  There  was  now  no 
means  of  reviving  the  deinands  therein  niade  and  no  proof  of 
record  to  substantiate  proceedings  en  désaveu.  The  Défendant 
liad  fyled  the  copy  ■  f  writ  and  déclaration  serveti  in  cause, 
which  was  presunij)tion  and  even  proof  of  authority,  and 
sorved  as  complète  mandate  for  an  attorney  to  act,  and,  un- 
der the  circumstances  of  cause,  there  was  nothing  to  requiro 
tlie  attorney  to  prove  any  spécial  authoiity  for  his  actions  ; 
eited  McKercher  and  Simpson.  (1) 

His  Honor  Mr.  Justice  Badoley,  in  rendering  judgment, 
remarked  that  the  return  upon  the  w  rit  having  remained  oi 
record  eHective,  it  was  the  duty  of  the  party,  Défendant  oud 
Opposant,  to  support  his  désaveu  of  the  attorney  who  had  ap- 
peared  for  him.  Tliis  he  had  not  donc,  but  h;  d  formally  closed 
liis  enquête  without  the  adducting  of  any  évidence  either  to 
support  his  déclaration  of  désaveu  or  to  rebut  the  presuinp- 
tion  against  him  of  authority,  in  lus  attorrpy  as  being  por- 
teur de  pièces  ;  thut  presumption  was  fortifievl  by  évidence, 
and  the  Défendant  has  rested  satistied  witli  it  as  it  stands  : 
Wliat  is  the  désaveu  ?  it  is  the  decUiration  of  a  party  in  a  suit 
tliat  h(!  has  not  authorized  the  attorney  to  appear  for  him  ; 
tliis  luust  be  .so  pronounced  to  be  effective,  and  the  complain- 

(  I  )  Une  partie  ilaiis  une  cause  n'a  pas  le  droit  île  lYîVotiuer  en  doute  l'au- 
tiiiitt''  d'un  procureur  nd  tilcni  (jui  (;onii)araît  pour  la  partie  adverse,  (juoique 
Cette  dernière  ait  été  irrégulièrement  assignée,  le  rap])ort  de  l'huissier  consta- 
tant (|»e  rassigiiation  a  été  faite  au  dernier  domicile  du  Défendeur  (jui  a 
laissé  la  province  et  n'y  a  plus  aucun  domicilt,  ;  en  conséiiuenee  aucune  ])ro- 
lédure  pour  appeler  le  Défendeur  par  voie  des  journaux,  ou  à  fin  de  procécler 
i.r  jiitrlc,  ne  peut  être  faite  après  ([u'une  telle  comparution  a  été  produite  au 
ilijssier.  {MrKtn-herv.tSI»i/)-'<oii,*'.  li.  R.,  Montréal,  3  mai  18.")(i,  Lafontaxnk, 
•I.  en  ('.,  Avi.wiN,  .).,  DrvAi,,  .1-  et  Cakon,  .T.,  infirmant  le  jugement  C.  S., 
Mcntréal,  17  avril  lS.-)4,  5  K.  J.  R.  Q.,  p.  ll.'>.) 

La  demande  en  (lé.saveu  est  non  recevablc  avant  le  jour  du  i-ap|)ort  de  cette 
ili'inande,  à  moins  ([u'avis  n'en  ait  été  donné  à  la  partie  adverse.  La  demande 
•■Il  désaveu,  quoique  régulièrement  rai)portée,  n'est  j)a8  non  plus  recevahle,  si 
la  cause  principale  ept  en  délibéré.  {Société  de  Coitxtrvction  Ganadù'nm.  de 
.Udiitrénl  vs.  Lnmoii/aijiif,  ff  laiUli'  Socit'fé,  Dmderesse-incidente  en  désaveu, 
vrt.  Lafi-cnny,  Défendeur  en  désaveu,  V.  S.,  Montréal,  28  et  2»)  Mai  ISW,  C. 
Mosoki.KT,  .1.,  7  R.  .1.  R.  Q.,  p.  482). 

.Actes  lie  Notoriété,  Déniwirt,  p.  16,  foot  note  ;  (!uyot,  lo.  Désaveu,  p.  .514. 
•"il")  (sec.  2,  p.  17)  ;  Denizart,  Coll.  de  décisions,  lo.  Désaveu,  sec.  2,  No.  7. 
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ingparty  tlu'refoiv  in  law  l)ecoiiK'.s  IMaintitt'r/*  d  est  ire  h  iifrtx'msi 
liis  attonifv,  Défendant  en  dénnvcii.  This  is  a  remilar  pnH-ès 
befcween  tlioiu  ;  it  is  not  sutficient  to  alleiie  that  tlie  att<»rnev 
Imd  no  authority,  the  iléxnvca  uiust  be  adjuilj^ed  to  he  valid 
at  the  insttince  ni"  l'Iaintirt'  en  (lésaveu.  Novv  the  law  re(|uires 
that  the  otticer  for  his  justification  sl\ould  estahlisli,  "  l'une  de 
"ces  deux  choses,  ou  qu'il  a  agi  en  vertu  d'un  pouvoir,  ou 
"  (|ue  ce  (ju'il  a  fait  était  une  conséquence  nécessaire  de  la 
"  remise  qui  lui  a  été  faite  des  pièces  ;  alors  il  n'est  pas  ohli^'é 
"  de  rapporter  d'autre  pouvoir  que  ces  pièces."  1  Pigeau,  3(i4, 
again  :  "  l'officier  ministériel  est  présuii.é  avoir  un  mandat 
"  général  de  la  partie  au  nom  de  laquelle  il  agit  et  il  l'oblige, 
"  et  cette  présonjption  est  fondée  sur  la  confiance  qu'il  inspire 
"  par  son  caractère,  etc.,  autrement,  les  tribunaux  seraient 
"  forcés  à  payer  à  la  vérification  des  pouvoirs  une  grande  pat  - 
"  tie  du  temps  qu'il  doivent  consacrer  à  l'expédition  des 
"  affaires.  Si  le  mandat  général  existe  et  s'étend  aux  actes  or- 
"  dinaires  de  l'instruction,  etc.  Les  pouvfàrs  de  l'avoué  résul- 
"  tent  de  la  remise  du  procès."  Bioche,  désaveu,  etc.  Avoué, 
127.  The  légal  pi'esumption  of  the  attoniey's  authority  there- 
fore  has  been  sustained  by  his  possession  of  the  piècex,  and 
further  supported  by  the  évidence  addueed  on  his  behalf,  and 
Plaintiff"<?î*  désaveu  having  rested  his  case  there,  and  not  at- 
tenipted  to  nîbut  tho  presumption  of  law.  Under  such  circums- 
tances,  that  presumption  is  in  favor  of  the  attorney,  and  the 
déclaration  en  désaveu  inust  be  dismissed  with  eosts.  Démiceu 
dismissed.  (9  /.,  p.  328;) 

Dav  and  Day,  for  Plaintiffs. 

Bf^langeu  and  Desnovehs,  for  0,)posant  and  Plaintifi"  en 
désaveu. 

Perkins  and  Stei'HENs,  for  Défendant  en  désaveu. 


SALE  OF  mHOVEABLES  BELOHGINO  TO  HINORS. 

Sl'l'ERioR  Coi'RT,  Montréal,  Kith  April,  iHôl. 
Coram  Dav,  J.,  and  Mondelet,  J. 

PoL'sTiE  et  ai.  va.  McGregor. 

Held  :  Ist.  That  the  observance  of  the  required  formalities  prelimi» 
niiry  to  u  sale  of  land  belonging  to  minora,  aa,  forexainple,  that  the  ic- 
«piired  pr.blicatioiis  of  siioh  sale  weie  duly  made,  cannot  be  establislicil 
by  verbal  testimony. 

2n(l.  That  in  such  a  case  as  the  above,  where  the  required  publioa- 
tioua  of  the  sale  were  not  legally  proved  to  hâve  been  made,  the  sali' 
will  be  adjudged  to  hâve  been  inoperative  and  null,  and  tlie  pnrchaser 
of  such  land  at  a  public  sale  will  Ijc  condemned  to  restore  the  same  to 
such  minors. 
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This  was  a  petitory  action  brouglit  in  tlie  Suporior  Court, 
district  of  Montréal,  on  the  4th  lieceiuber,  1849,  to  set  asido 
the  deed  of  sale  of  a  certain  lot  of  land  executed  while  Plain- 
titts  were  ndnors,  on  the  ground  that  the  sale  had  not  Ijeen 
attended  with  the  requisite  fornialities,  and  that  the  land  had 
Iteen  sold  for  less  than  a  moiety  of  its  value.  The  Plaintitfs  al- 
lège :  That  their  father  William  Poustie,  dii^d  in  1832,  intes- 
tat(^  leavinsf  hini  surviving  bis  widow,  Marion  (îordon,  and 
tbree  children.  issut;  of  the  marriap;  of  William  Poustie  with 
Marion  (Jordon,  to  wit,  James  Poustie,  Klizabeth  Poustie  and 
Agnes  Poustie,  the  Plaintiffs.  That  at  the  time  of  bis  death 
William  Poustie  owned  a  lot  of  land  situate  in  Williamstown, 
in  the  seigni«)ry  of  Beaubarnais  and  district  of  Montréal,  and 
that  this  lot  of  land  was  a  part  of  the  propei'ty  of  the  cora- 
»((««/(;  f/e  ^/e/*."*,  wbich  had  existed  between  William  Poustie 
and  Marion  (jordon,and  tbat.upon  the  death  of  William  Poustie, 
Marion  Gordon  became  and  was  seized  as  proprietor  of  an 
undivided  half  or  moiety  of  the  said  lot,  and  in  lier  capacity 
of  tutrix  to  lier  tbree  minor  cbildi'en,  Plaintitf*  was  seized  as 
proprietor  of  the  reinaining-  undivided  half  or  moiety  of  the 
said  lot  That,  on  the  .Sth  of  Novembcr,  1833,  Marion  Gordon 
])resented  a  pétition  to  the  Honorable  (îeorge  Pyke,  one  of 
the  Justices  of  the  then  Court  of  King's  Bench  for  the  district 
of  Montréal,  whereby  she  alleged  that  the  moveable  property 
left  by  William  Poustie  was  insutîicient  to  pay  bis  debts,  and 
that  the  aTiiount  which  the  lot  of  land  would  realize  might 
be  absolutely  necessary  for  the  support  of  the  minor 
children  during  the  then  coniing  winter  and  by  reason 
of  thèse  and  other  premises  Marion  Cîordon  prayed  to  be 
permitted  to  take  an  avis  de  parents  and  sell  the  lot  ; 
and  the  Honorable  Justice,  granting  the  pétition,  order- 
K^i\  that  Marion  Gordon  should  be  authorized  to  sell  the 
shares  of  the  minors  in  the  property  jointly  with  her  own 
share,  and  to  cause  a  deetl  of  such  sale  to  be  made,  in  due 
course  of  law,  and  this,  nevertheless,  after  tbree  publications 
at  the  churcb  door  where  the  property  was  situated,  during 
three  successive  Sundays,  after  <livine  service,  in  the  morning. 
That,  on  the  lOth'of  February,  1834,  Marion  Gordon,  author- 
ized as  aforesaid  and  whilst  Plaintiffs  were  still  minors,  did 
sell  the  lot  to  Défendant,  for  a  sum  of  £18,  but  without 
(ibserving  the  formalities  mentioned  in  the  order  of  the  Court 
of  King's  Bench,  and  without  observing  the  formalities  in 
that  behalf  by  law  retjuired.  That  the  lot  was  so  sold  for  less 
than  one  half  of  its  real  value  at  the  time,  and  that  the  said 
sale  and  the  deed  of  sale  passed  by  Marion  Gordon  to  Defen- 
ilant  were,  by  reason  of  the  premises  and  by  law,  inoperative, 
luill  and  void,  qiKnid  Plaintiffs.  The  conclusions  of  the  decla- 
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ration  worc,  tluit  Plaintiffs  lie  (U'clarcd  tlio  propi'iotors  of  tlic 
lot,  tluit  Défendant  he  condcinneil  to  rostore  and  (hdiver  up 
to  Plaintiffs  tlie  po.sso'-'Hion  of  the  undividod  half  or  inoiety  of 
the  lot  togothor  with  tho  rents,  issues  and  profits  of  tlie  sanic, 
from  tho  tinie  of  lus  unjust  and  illégal  possession  thereof,  and 
that  Défendant  be  condemncd  to  pay  Plaintiffs  the  suin  of 
£200  on  account  of  rents,  issues  and  profits  of  the  lot,  accrue<l 
to  the  benefit  of  Défendant.  Défendant  pleaded  that  ail  the 
fornialities  required  hy  the  ordei-  of  the  said  Honorable 
(îeorge  Pyke,  and  by  law,  were  coniplitMl  with  bet'ore  the  sale 
of  the  lot  took  plac(^  and  that,  'i7)f('r  alin,  the  three  successive 
publications  rcnjuired  by  tho  said  order  were  inade  by  ('ons- 
tant  Buissant,  a  baiiiff  of  the  then  Court  of  King's  Hench  ;  a 
]rroch-ver1i<il  or  certificate  of  the  proceeding  in  the  niatter  of 
the  said  publications  was  produced  by  Défendant  with  his 
pleadings,  the  said  jïrorh-vcrhoi  being  certified  and  signed  by 
the  said  baiiiff.  The  Défendant  aiso  filed  with  his  pleas  the 
deed  of  sah?  from  Marion  (Jordon  to  hiu),  and  alleged  that  the 
said  sale  was  made  fairly,  openly,  and  publicly,  and  that  the 
priée  at  which  the  saine  was  adjudg(vl  was  the  fair  and  just 
value  thereof  at  the  tinie.  The  ])efendant  further  jileaded,  in 
explanation  of  the  certificate  nientioned  in  the  deecl  of  sale  as 
being  thereto  anncxed,  that  it  was  a  return  or  proch-vcrhal 
of  tl»e  proceedings  of  the  baiiiff.  Constant  Buissant,  of  the 
publications,  .sale,  and  adjudication  of  the  lot.  but  that  the 
said  certificate  had  been  lost  and  nii.slaid,  and  couM  not  then 
be  found.  The  Défendant  further  pleaded  that  he  was  willing 
to  re.scind  and  cancel  the  deed  of  sale,  on  condition  of  being 
reiuibuvsed  what  he  had  paid  for  seigniorial  dues,  and  what 
he  had  expended  in  fencing,  ditching,  clearing  the  land,  ami 
jnaking  roads,  in  excess  of  the  rents,  issues  and  profits  of  the 
said  lot  received  by  hirn,  to  wit,  the  sum  of  .£()8.  The  Défend- 
ant produced  eight  witne.s.ses,  ail  of  whoin  were  either  présent 
and  were  bidders  (enchérisseurs ),  at  the  sale  of  the  lot,  oi' 
were  at  the  tinie  woll  acquainted  with  the  lot,  and  they  were 
unanimous  in  the  opinion  that  the  pi-ice  paid  l>y  Défendant 
was  the  full  value  of  the  lot,  that  the  sale  was  public  and 
without  fraud  and  that  it  took  place  after  the  required  publi- 
cations. The  niost  important  évidence  adduced  by  Défendant 
was  that  of  Constant  Buissant,  the  baiiiff,  who  made  the 
publications,  and  cried  the  lot  on  the  day  of  the  sale.  In  his 
cross-exaniination,  he  déposes  as  follows  in  référence  to  the 
said  pul)lications,  and  his  procès-verbal  of  the  sanie  alluded  to 
above,  as  nientioned  in  Defendant's  pleas  :  "  Je  ne  pourrais 
"  pas  dire  en  quel  mois  j'ai  fait  les  annonces  mentionnées  dans 
"  dans  mon  examen  en  chef.  Et  je  ne  puis  dire  si  c'était  dans 
"  le  mois  de  novembre,  décemlire  ou  janvier.  Mais  je  suis  cer- 
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"  tain  (|Uo  c'était  dans  l'un  de  Cf.s  trois  mois,  »'t',  au  nicillftir 
"  lit!  ma  coniittissanct',  o'<''tait  dims  le   mois  de  noveiidiff.  Je 
"  n'ai  aucune  connaissance  de  l'aunôe  dans  Iai|ueile  J'ai  fait  les 
'■  annonces  et,  quand  je  dis  dans  mon  examen  en  clief,  ()iiei  j'ai 
"  pensé   ()Ue  c'était  en  mil   huit  cent  trente-trois,  je  l'ai  dit 
■  parce  (pie  j'ai  vu   les  papiers  (pii   n)'ont  été  montrés,  et  qui 
"sont  filés  en  cette  cause,  (pi'il  était  bien  probable  .que    les 
"  pul)lications  ont  été  faites  dans  cettedite  année.  J'ai  fait  les 
"  publications  par  la  lecture  de  certains  documents  (|ui  m'ont 
"  été  donnés  par  un  honnne  que  je  crois  être  John  Bryson,  ou 
"  par  son  ortlre.   Mais  je  ne  me  rappelle  pas  du  tout,  du  con- 
"  tenu  de   ces  documents.   Et  je  ne  puis  pas  dire  (ju'il.y  avait 
"  une  ordonnance  d'mi  ju<Te  contenu  dans  ces  documents.  Je 
"  ne  puis  pas  me  ra[)peler  si  j'avais  une  ordonnance  d'un  juf(e 
'  signée  par  lui  ou  par  un  greffier  ordonnant  les  publications. 
"  Je  ne  me  rappelle  pas  au  juste  à  quel  prix  j'ai  adjugé  la  pro- 
"  priété  à  McUregor,  mais,  au  meilleur  de  ma  connaissance, 
"  c'était  ou  dix-huit  louis  ou  moins,  ou  dix-sept  louis  et(|uelque 
"  chose  de  plus.  Je  ne  me  rappelle  pas  d'avoir  jamais  dressé 
"  de  procès-verbal  de  ces  pul)lications  et  de   la   vente,  excepté 
"  que  j(i  me  rappelle  d'avoir  dressé  un  mémoire  ou  certificot 
"  que  j'avais  fait  les  publications  et  la  vente,  ainsi  que  le  prix 
"  <le  la  vente,  et  l'acheteur,  (piand  je  dis,  dans  mon  examen  en 
"  chef,  que  j'ai  signé  le  procès-verbal  chez  M,  Doucet,  je  ne 
"  (iésirerais  pas  <lii"e  que  c'était  vraimiîiit  le  procès-verbal  de 
'•  la  vente  que  j'ai  signé,  tout  ce  que  je   puis  me  rappeler  à  cet 
"  égard  est  que  j'étais  chez  M.  Doucet,  et  qu'il  a  dressé  un 
"  pnjcès- verbal  d'une  vente  faite  par  moi,  fondée  sur  un  certi- 
"  Hcat  (jue  je  lui  ai  donné,  mais  je  ne  puis  pas  me  rappeler  si 
"  c'était   un   j)rocès-verbal  de  la  vente  à   McGregor  pu  d'un 
'•  autre."  Ail  the  évidence  adduced  by  Défendant  vvas  objected 
to  by  Plaintiffs,  on  the  ground  that  it  ténded  to  prove  by  paroi 
what  could  be  legally  proved  only  by  documentary  évidence. 
The  judgment  rendered  on  the  Kith  April,  1851,  vvas  recor(J.ed 
as  follows  :  "  The  Court  considering  that  Plaintiffs  hâve  legally 
established  the  material  allégations  of  their  déclaration  and 
that  the  sale  by  Marion  Gordon,  in  lier  capacity  of  tutrix  to 
Plaintiffs,  of  their  undivided  half  in  the  easterly  lialf  of  lot 
iiinety  withoutthe  formalities  prescribed  by  the  judge's  order 
and  by  law,liaving  been  ob.served  vvas,  and  is  inoperative  and 
null.  Doth  dismiss  the  exceptions  of  Défendant  as  not  being 
(!st  iblished  by  évidence,  and  doth  déclare  James  Poustie,  Eli- 
sabeth Poustie  and  Agnes  Poustie,  to  be  the  ovvners  and  pro- 
prietors  of  the  said  undivided  half  of  tlie  said  easterly  half  of 
said  lot  ninety  and  doth  déclare  the  deed  of  sale  of  the  lOfeh 
February,  1834,  to  be  inoperative,  null,  void,  and  of  no  effect 
as    respects   James    Poustie,   Elizabeth    Ppuytie,   y.nd.  Agnes 
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FouHtio,  and  doth  udjud^e  and  condeinn  Défendant,  within 
onc  muntli  after  due  service  upon  liiui  of  this  judginent,  U) 
restoro,  quit,  abandon,  and  deliver  up  to  FInintiflH  in  tltoir 
said  naineH  and  capacity,  the  nosHes.sion  uf  tlie  undivided  liait' 
«r  inoiety  of  the  said  easterty  half  of  the  said  lot  nuiuber 
ninety  ;  and  as  to  the  rents,  issues  and  profits  dérive*!  t'roni 
the  said  iindivided  half  or  moiety  of  the  easterly  half  of  the 
Haid  lot  nuinber  ninety,  by  Défendant,  during  the  tinie  of  his 
unjust  and  illégal  pv>ù..  ssion  thereof,  up  to  the  day  of  service; 
of  process,  the  Court  doth  order,  avant  /dire  droit,  thi^reon, 
that,  by  experts  to  be  natned  by  the  parties  ;  and,  in  their 
default,  by  this  Court,  ex  o^rio,  or  l)y  one  of  the  judges  of 
this  Court  in  vacation,  the  said  rents,  issues  and  profits,  as 
well  as  the  said  iinproveuients  be  estiinated  and  valued,  whicli 
said  experts  shall  be  sworn  before  their  opération  jiccording 
to  law  and  the  practice  of  this  Court,  with  power  to  the  said 
experts  to  choose  a  third  or  uinpire  in  case  of  différence  ol' 
opinion  and  which  said  experts  shall  make  their  report  to  this 
Court,  in  the  premises  on  the  lirst  day  of  Septeinber  now 
next.  (9  J.,  p.  332.) 

Bethune  and  Dunkin,  for  Plaintiff. 

A.  Cross,  for  Défendant. 


0APIA8. 

Superior  Cousit,  Montréal,  30th  June,  1866. 
Coram  Berïhelot,  J. 
Raphaël  vs.  McDonald. 

Held  :  That  the  fact  that  Défendant  purchased  a  quantity  of  flour 
ttom  Plaintiff  for  cash,  to  be  paid  imniediately  after  delivery,  and  then 
obtained  advances  on  the  flour,  and  pledged  the  same  for  such  advan- 
ceg.and  wholly  failed  to  pay  the  vendor,  aaserting  &h  bis  reason  for  not 
doinji;  so  that  he  was  insolvent,  is  a  suflicient  ground  for  the  issuing  of 
&  y/ rît  of  capias  ad  respondendum.  (1) 

This  was  a  motion  by  Défendant,  to  quash  a  writ  of  capius 
ad  respondenduiti  on  the  ground  that  the  affidavit  did  not 
disclose  suffieient  grounds  for  the  issuing  of  the  writ.  The 
affidavit  was  dated  the  30th  of  May,  1865,  and  claimed  the 
writ  on  the  ground  that  Défendant  had  secreted  his  property 
for  the  purpose  of  defrauding  his  creditors  generally,  and 
Plaintiff  in  particular.  The  following  were  the  spécial  circuni- 
stances  detailed  in  the  affidavit  :  "  That  Défendant  purchased 
"  one  hundred  barrels  of  flour  from  déponent,  on  the  twenty- 

(1)  V.  art.  798  C.  P.  C. 
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"  Ht'tli  (Inv  of  May,  n(»w  instant,  for  chhIi,  niid  took  dcliv»'ry 
'  oF  tlic  tionr  tlicn  an<l  thor»',  and,  tlu  n  and  tlicrc,  Icd  IMain- 
"  titt'to  iM'Iit'Vf  liH  was  solvt.'nt  and  in  j,çtMMl  crédit,  tliat,  on 
"  this  day.  Défendant  infornied  depoiHMit  tliat  lie  was  insol- 
"  vent  and  could  not  pay  hini  ;  that,  thereupon,  on  tliis  day, 
"  doponent  sent  liis  bookkeeper,  John  ('niiii,  to  Défendant  to 
"  ohtain  payntent,  or  the  re-dolivery  of  the  tiour  ;  tliat,  to-day, 
"  .John  (îrai^  infornied  déponent  that  he  ha»l  seen  Defen(hint 
"  this  (hiy.wlien  Défendant  adniitted  to  liiin  that  he  kiievv  he 
"  was  insolvent,  at  the  tinio  ho  had  purchased  the  flour  for 
"  casJi,  and  that,  iinniediately  after  purchasin^'  th«;  Hoiir,  De- 
"  fendant  had  hypothecat«'<i  the  said  flour,  and  tluit  he  had 
"  ohtained  advances  upon  it.  and  that  the  tlonr  was  now  in 
"  tho  store  of  Jatnes  Holi(hiy,  warehouseman  ;  and  th"t  tlie 
"  wareliotise  receij)t  for  tint  Hour  hail  been  {^iven  hy  Defen- 
"  (hmt  to  Elisha  Lynian  Mills,  who  had,  as  I)efendant  stated, 
"  Iliade  to  Défendant  tho  said  cash  advances  on  the  said  tlour; 
"  that  déponent  this  day  visited  the  store  and  place  of  business 
"  of  Defe'idant  and  coiild  tind  no  stock  or  ^oods  in  the  ston^." 
The  Court  rejected  Défendants  motion,  reniai'king,  that  the 
affidavit  was  not  only  amply  suflficient,  but  disclosed  such  a 
fraudulent  assijjnnient  of  proptitj  as  is  rarely  brought  under 
the   notice  of  the  Court.    Motion 


(9  J.,  p.  330.) 
John  Popham,  for  Plaintiff! 


([uas 
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A.  and  VV.  Rohertson,  for  Défendant. 


BUMMORS  ON  CAnAS. 

SirPEHioK  Court,  Montréal,  30th  Septeniber,  \Hm. 
Corani  MoNK,  J. 
Raphaël  v».  McDonald. 

f/('Z(Z.*  That,  in  an  action  roininencej  by  ra;»V(«,  aerved  on  tlie  .31  st 
May  and  returnable  on  ]2tii  .Inné  (vacation)  a  service  of  tlio  déclara- 
tion by  depositinff  it  in  tbf  prothonotary's  ollice  on  tiie  7th  .hiiie,  i«  a 
légal  service  of  tlie  déclaration  on  Défendant,  and  tliat  a  didayoften 
days  between  the  service  and  retnrn  of  déclaration  is  not  rcquired.  '1) 

The  Plaintiff"  is.sued  a  capias,  which  was  served  on  Défen- 
dant on  31st  May  and  retui-nable  on  12th  June  (vacation)  ;  on 
the  7th  June,  he  served  a  copy  of  the  déclaration  on  Défen- 
dant, by  depositing  it  in  the  prothonotary's  office. 

Rohertson,  A.  ife  W.,  for  Défendant,  fyled  an  Excejttion  à 
la  fiyrrtie,  maintaining,  that,  by  law,  every  déclaration,  as  well 

(1)  V.  art.  75  et  804  C.  P.  C. 
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as  a  writ,  in  the  Superior  Court,  required  a  dehiy  of  ten  clear 
days  lietween  the  service  and  the  return  ;  and  that,  vvhile  the 
statute  (Cons.  Stat.  L.  (J.  Cap.  83,  sec.  57)  perinitted  the  ser- 
vice of  the  déclaration  af'ter  the  ser\ice  of  tlie  writ,  in  a  case 
w liera  a  capias  has  been  obtained,  there  wa»  no  abi'ogation  of 
the  requireinent  tliat  it  should  be  served  ten  clear  days  pi'e- 
vious  to  the  return.  Therefore,  there  had  been  no  légal  service 
of  the  déclaration  on  Défendant  in  the  présent  action,  inas- 
inuch  as  the  day  on  wliich  it  was  deposited  in  the  prothono- 
tary's  «office  was  on  the  7th,  Hve  days  only  previous  to  tho  re- 
rurn  day.  Ward  vs.  Gi)ii»me.  (1)  Even  if  the  delay  between 
the  servioe  and  the  return  of  the  déclaration  were  sufficient, 
the  service  was  nevertheless  bad,  because  it  was  nuide  by 
depositing  the  document  in  the  prothonotary's  while  the  writ 
was  directed  to  the  sheritt",  therefore,  the  sheriff  alone  could 
make  as  ufficient  service  of  the  déclaration  on  Défendant. 

PoPHAM,  for  Plaintiff.  Tluj  pennission  granted  by  the  57tli 
sect.  of  the  83  cap.  of  Con.  Stat.  was  a  privilège  granted  to 
Plaint! tf,  not  to  Défendant.  AU  a  Défendant  could  require,  in 
an  ordinary  case,  is  that  the  service  of  the  déclaration  be 
inade  at  least  ten  clear  days  previous  to  the  return  tlay  of  the 
action  ;  there  is  no  requireinent,  that  the  déclaration  shall  be 
served  along  with  the  writ.  If  the  Defendant's  pretension  is 
correct,  that  where  a  ca|)ias  has  issued.  there  inu.st  still  be  an 
interval  of  ten  days  between  the  service  of  the  déclaration 
an  l  the  retui-n,  there  would  cease  to  be  any  advantage  to  the 
PlaintifF.  The  section  can  only  be  interpreted  to  niean  that 
wher>!  a  capias,  &e.,  has  issued,  not  more  than  ten  clear  days 
need  elapse  between  the  service  and  the  return,  and  that 
where  that  delay  has  been  given  on  the  writ,  the  service  of 
the  déclaration  niay  be  inade  at  any  time  within  three  days 
after  such  service  of  the  writ,  if  made  in  term  and  eight  days 
after,  if  made  in  vacation.  The  case  of  Ward  and  Cousine  was 
inapplicable  to  the  présent  case,  because  there,  the  déclaration 
had  been  permnally  served  on  the  Défendant  after  the  service 
of  the  writ,  and  after  the  expiration  of  the  ordinary  reijuired 
delay.  Had  the  decaration  in  this  case  Ijeen  deposited  in  the 
office  of  the  clerk  of  the  Circuit  Court,  in  which  the  action 
emanated,  according  to  the  terins  of  the  statute,  instead  of 
having  been  personally  served,  would  hâve  been  sufficient. 

(1)  Dans  une  aci,ion  ooinineiiot^e  par  une  saisie-gagei  ie  la  signification  de  la 
(U'claration  doit  être  faite  soit  en  en  lais.sant  une  copie  au  greffe  de  la  Cour 
dans  les  huit  jours  de  la  signification  <lu  bref,  aoit  en  eu  donnant  une  copie  du 
Défendeur  avec  le  délai  accoutumé,  si  cette  signification  es.t  faite  en  la  nianién' 
onliuaire.  (  If^ri/v/  vs.  Cousine,  V.  V.,  Montréal,  'M)  juin  1S(>4,  M(»NK.  .1.,  I.t 
A'.  J.  I{.  Q.,  p.  -)(»».) 


DE    LA    PROVINCE    DE   QUJÎHEO. 


879 


of  ten  clear 
,,  while  tlie 
ici  the  sor- 
b,  in  u  case 
)rogation  of 
,r  days  pre- 
egal  service 
iction,  ina.s- 
2  prothono- 
is  to  tho  re- 
ay  between 
'6  sufficient, 
is  niade  l)y 
ile  the  writ 
alone  could 
'endant. 
liy  the  57  th 
granted  to 
1  require,  in 
îhiration  'oe 

I  day  of  the 
;ion  sliall  be 
retension  is 
t  still  be  an 

déclaration 

ntage  to  the 

niean  that 

II  clear  days 
n,  and   that 

service  of 
three  days 
eight  days 

Cousine  was 
leclaration 
the  service 

vy  i'e(]uire(l 

ited  in  the 
the  action 
instead   of 

nflicient. 

itioation  de  la 
effe  (le  la  ("oui 
it  une  copie  du 
e  en  lu  niaiiit'i'i' 
MoNK.  iT.,   l.f 


Peu  Curiam  :  The  service  of  déclaration  in  thiscase  is  suffi- 
cient. Exception  à  la  forme  diamissed.  (10  J.,  p.  U)  et  1  L.  C. 
L.  J.,  p.  09.) 

Poi'HAM  J.,  for  Plaintifî". 

lloHERT.soN  A.  &  W.,  for  Défendant. 


SALE  ON  SAHPLE.-DELIVERT. 


Court  ok  Qeen's  Bench,  Montréal,  ()th  .Tune,  '[H(\ô. 

Corani  DrrvAL.  Ch.  J.,  Aylwix,  J.,  Mehedith,  J.,  Drummond, 

J.,  Mondelet,  a.  j. 

Alexaxdeii  Buntfn,  Defdt  in  Court  belovv,  Appellant,  and 
William  R.  Hibhard.  Pltt'in  Court  below,  Respondent. 

Held  :  Tliat,  in  the  case  of  u  8<ile  of  rags  by  sani|)le,  tlio  purchu.ser 
may  daim  ilie  résiliation  (jf  tlie  sale,  on  the  grounci  tiiatthe  raj;s  deli- 
vored  were  net  according  to  sainple,  within  a  reasonable  delay  afler 
(lelivery. 

2.  That  tlie  niere  re<:eption  of  th  ra.'S  at  the  railway  dépôt  wliere 
tliey  were  deliverwl,  witlioiit  sjjecial  exainiiiation  and  eomparisoii  wilh 
the  sample,'^,  an  I  the  payment  of  a  sum  to  acconnt  on  tlie  supposition 
that  ail  \va8  rijrhl,  will  not  operate  as  a  bar  to  the  vendee's  repndiatinjr 
the  sale  after  discovery  that  the  rags  were  not  according  to  sainple.  (1) 

This  was  an  appeal  from  a  judginent  rendered  in  the  Superior 
Court,  at  Montréal,  by  Justice  8miïh,  on  the  Istday  of  April, 
1S64.  The  action  was  hrought  for  the  recovery  of  S1,()37.17, 
lis  a  l»alance  due  on  the  sale  of  rags  by  Respondent  to  A[)- 
pellant.  The  Appellant  pleaded  that  the  sale  had  been  by 
^aniple  and  that,  after  delivtry  of  the  rags,  Appellant  disco- 
vered  they  were  not  in  accordance  with  tlie  saniple  and  were 
inferior  in  (piallty  to  such  saniple,  to  the  extent  of  at  least 
one  cent  per  pouiid,  and  that  Appelbuit  had  duly  tendered 
tlieni  back  to  Respondent  and  prayed  for  the  resilitition  of 
tln'  sale.  The  Respondent  replied,  that  Appellant  had  taken 
(lelivery  of  and  accepted  the  rags  and  adopted  the  contract 
and  that  he  had  not  "  u.sed  diliitence  in  tenderinof  back  the 
rags."  Tlie  following  was  the  judginent  of  the  Superior  Cotirt  : 
Tins  Court,  considering  that  Plaintiff"  hath  fully  proved  the 
sale  and  (lelivery  of  the  eighty-six  baies  of  î'ags,  at  and  for 
the  jiriee  of  îive  and  a  half  cents  per  pound,  and  that  the 
whole  ainounts  to  the  suin  of  S2,iS37.l7,  which  sum,  after  de- 
(incting  a  sum  of  twelve  hundred  dollars,  leaves  a  balance 
due  and  unpaid  by  rea.son  of  the  sa'd  .sale  of  81,()-"J7.17,  which 
Plaintif}' is  entitled  to  recover  frtan  Défendant  ;  and,  further, 
considering  that,  alth(>ugli  the  sale  was  so  made  by  sample  as 


(1)  y.  art.  1498,  LV23  et  lâ-'lOC.  C. 
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adnutted  by  PWmtiff  ou  faits  et  articles,  and  that  tlio  eighty- 
six  Itales  of  raga  so  «lelivered  by  Plaintiff  to  Défendant  werc 
in  somc  respects  inferior  to  the  sainple  on  vvhieh  tlie  sale  was 
inade,  yet,  it  is  sufficiently  establiahed  in  évidence  that  the 
rairs  were  received  and  accepted  by  Défendant,  by  and 
through  the  agency  of  JaTïies  W.  Bury,  the  clerk  of  Défen- 
dant in  timt  respect  appointed  to  i-eceive  and  tako  delivery  of 
tlie  rags,  after  due  and  ample  notice  had  l>een  given  to  De- 
fendant  of  the  ari'ival  in  Montréal  of  the  rags,  Montréal  be- 
ing  the  port  of  delivery  under  the  contract  of  sale,  and  ample 
time  given  for  the  examination  of  the  rags  if  Défendant  had 
been  so  disposed  ;  and  further,  considering  that  tlie  rags  were 
so  received  and  were  accepted  by  Defenchint  as  a  dne  and 
complète  deliveij',  and  as  équivalent  to  the  saniple  left  with 
Défendant  for  that  purpose  and  as  a  fulfilment  of  tlie  con- 
tract ;  and  considering  that  ample  time  was  given  by  Phiintitt" 
to  Défendant,  to  wit,  from  the  eighteenth  day  of  April  to 
the  twenty-first  day  of  April,  to  examine  the  rags,  and  to  as- 
tain  whetlier  the  rags  were  in  ail  respects  equal  to  the  saniple, 
and  that  they  were  so  received  and  taken  possession  by  De- 
fendant,  and  by  him  carried  away  and  sent  to  his  mills,  with 
the  exception  of  fourteen  baies,  which  were  set  aside  as  not 
lieing  merchantable  and  in  good  order,  and  which  said  four- 
teen baies  wert  afterward  i-eceived  and  taken  by  Défendant 
under  spécial  authority  of  David  McFarlane,  the  clerk  and 
agent  of  Défendant,  and  with  the  understanding  and  agree- 
nient  with  Piaintiff  that  the  fourteen  baies  should  be  valued 
and  an  allowance  on  tlie  price  thereof  made  by  Plaintitt,  by 
reason  of  which,  and  by  law,  the  delivery  of  the  rags  was 
completed,  and  the  rags  accepted  as  sufficient  under  the  sale 
and,  further,  considei-ing  that  Défendant  hath  failed  to  shew  : 
aiiy  reason  in  law  or  in  fact  by  which  Défendant  could 
be  relieved  from  the  necessity  of  examining  the  rags,  to  ascer- 
tain  if  the  same  was  according  to  sainple  after  notice  of  the 
arrivai  ;  and,  further,  considering  that  Défendant,  afterwards, 
to  wit  on  the  seventeenth  day  of  June,  18(58,  and  the  twen- 
tieth  day  of  Junc,  18()3,  by  two  several  protests  against  Plain- 
tiff, did  accept  the  sale  and  delivery  thereof  and  did  nierely 
claim  damages  bv  way  of  diminution  in  value  of  the  rags, 
and  did  not  even  then  repudiate  the  sale  as  not  being  accord- 
ing to  simple  which  lie  was  bound  to  do  l)y  law,  if  lie  did  so 
iiitend  to  invalidate  the  sale  :  and,  further,  considering  that  it 
is  novv  t  o  late  to  claim  any  résiliation  of  the  sale  as  Défend- 
ant hath  doue  in  and  by  his  plea  ;  an  1,  further,  considering 
that  Défendant  hath  failed  to  shew  or  establish  anything  by 
reason  of  which  or  by  law  the  sale  should  be  annulled  or  set 
aside,  or  to  prevent  the  C(mclusions  of  the  action  from  being 
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^ranted  ;  and,  further,  seeingthat  Défendant  Imth  notclaimed 
a>iy  réduction  in  the  price  of  the  fourteen  baies  ot  rags,  the 
court  doth  overrule  and  set  aside  the  plea,  and  <loth  condenu» 
Défendant  to  pay  to  Plaintittthe  suu»  of  l!iNl,037.l7,  with  inte- 
rest  thereon,  froni  the  twent^'-second  day  of  June,  1803,  date 
of  the  service  of  procesi  until  actunl  payinent  and  costs  of 
suit,  leaving  Défendant  to  sucli  recourse  as  he  may  be  entitled 
to  in  respect  of  the  fourteen  baies  of  rags  aforesaid. 

Bethune,  Q.  C,  for  Appellant  :  The  facts  are  as  follows: 
On  the  IGth  of  May,  1863,  at  Monti'eal,  .\ppellant  purchased 
froui  Respondent  forty-six  baies  of  wliite  cotton  rags,  at  tive 
cents  per  pound,  and  eighty-six  baies  of  cotton  and  linen  rags 
at  Hve  and  a  half  cents  per  pound,  deliverable  in  Montréal 
and  payable  !!!*1,200  in  cash,  when  part  of  the  baies  were  deli- 
verefl,  and  the  balance  at  a  subsecjuent  date.  The  sale  was  by 
sauiple,  acconling  to  two  samples  of  rags  d(!posited  with  the 
Défendant.  The  baies  were  delivered,  at  the  (irand  'l'runk 
Depot,  on  the  Lachine  Canal,  on  the  21st  of  May,  18G3.  At 
tlie  tiuie  of  the  delivery  Respondent  was  at  lus  paper-niills,  at 
Valleyfield,  in  the  county  of  Beauharnois,  where  he  had  gone 
on  the  19th  of  May,  18G3.  The  réception  of  the  goods  at  the 
Raili'oad  Depot  was  conducted  by  one  of  Responflent's  elerks, 
James  W.  Bury,  who  says,  "  I  had  nothing  to  do  with  refe- 
"  rence  to  the  quality  of  the  rags  :  my  duty  was  contined  to 
"  weighing  them,  receiving  delivery  of  them,  and  shipping 
"  them  to  V^alleytield."  At  the  time  of  the  delivery,  fourteen 
of  the  baies  were  found  to  be  daniaged  by  sait  water,  the  rest 
being  apparently  in  shipping  order,  and  an  iniderstanding 
was  corne  to  between  Ajjpellant's  book-keeper  and  Respon- 
dent that  thèse  fourteen  baies  should  be  shipped  to  Valley- 
field with  the  rest,  and  the  damage  by  water  be  subsecjuently 
atljusted  by  the  elerks  who  ha<l  seen  them.  The  rags  arrived 
at  the  mills  on  the  evening  of  the  '22nd  and  were  landed  on 
the  23rd  of  May,  18()3,  and,  on  some  of  the  baies  bein/Tf  opeii- 
ed,  Appellant  immediately  pronounced  tluîm  inferior  to  the 
samples,  and  ordered  bis  foreman  (John  C/reighton)  by  no 
means  to  use  any  of  them,  and  to  keep  them  carrefully,  so 
that  Appellant  might  bring  up  the  samples  and  compare  them 
with  the  contents  of  the  baies.  In  the  meantime,  on  tl  ■  23rd 
of  May,  1863,  (vvhilst  Appellant  was  ,so  absetit)  his  book- 
keeper,  at  the  re(|uest  of  Respond  mt,  paid  over  the  !*1,200,  as 
he  says,  "  presuming  that  the  baies  which  were  not  objectcd 
"  to  were  according  to  quality  in<licated  by  sample,  and  that 
"  the  damage  would  be  adjusted  as  to  the  wet  balc^s."  The 
Appellant  returned  to  Montréal  on  the  evening  of  the  23rd 
May,  1863.  The  24th  was  a  Sunday.  The  25th  was  observed 
as  a  gênerai  holiday,  in  honor  of  the  Queen's  birth-day  which 
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had  t'allen  f)n  the  Sunday,  On  tlie  2()tlj  or  27th,  Ai)pellant 
coinplained  verbally  to  Respondent,  who  called  at  Appellant's 
store  on  the  t'ollowing  day  or  the  (iay  at'ter.  In  the  words  of 
one  of  the    witiiesses  (William  C.  Cowan),  Buntin   "  objected 
"  to  Hibbard,  that  the  quality  of  the  rags  was  not  according 
"  to  sainple  :  they  spoke  of  an   arbitration  to  détermine  both 
"  the  (|Uality  of  the  rags  and  the  amonnt  of  the  damage."  And 
they  accordingly  arranged  in  the  langunge  of  another  witncss 
(James  W.  Bury),  "  that  sample  baies,  tw(j  wet  ones  and  two 
"  dry  ones  oneofeach  mark,  shonld  be  brought  down  fro'.ii 
"  the  mil]  for  the  purpose  of  being  examined."  The  sample 
baies  were  accordingly    brought  to  Montréal   from  the  mills 
early  in  June.  In  the  meantine,  the  forty-six  baies  hadarrived 
in  a  very  dainaged  condition  and  were  deposited  in  Appel- 
lant's store.  After  the  arrivai  of  the  sample  baies  Respondent 
called  at  Appellant's  store  and,  on  the  baies  being  pointed 
out  to  him,  lie  said  (as  testitied  by  Bury),  "  It  is  not  thcm.  I 
h'ive  conw  to  see,  it   is  the  fortij-six   haies."    Although  the 
.sample  baies  which  had  been  thus  brought  down   to  Montréal 
were  so  brought,  at  Respondent's  reijuest,  and  in  ordertotheir 
being   compared    with   the  original  samples  by   proper  sur- 
veyors,  Respondent  failed  to  attend  lo  their  examination.  The 
Appellant,  in  con.sequence,  on  the   17th  June,  18G3,  protested 
notarial ly  against  Respondent,  and  demanded   of  him  forth- 
with  to  aid  in  the  survey.  To  Appellant's  surprise,  he  received 
a  letter  from   Respcmdent  on  the   IHth  of  June,  to  the  etTect 
that  he  '  as  still  prepared  to  fulHl  his  proposai   regnrding  the 
fourteen  baies  ;   thus  attempting  to  ignore  the  agreei  lent  to 
examine   and   ascertain   whether  or  not  the  whole  eighty-six 
baies  were  according  to  .sample,  and  to  limit  the  survey  to 
the  damage  l)y  wet  of  the  fourteen  baies.  The  Appellant   im- 
mediately  replied  that  he  had  been  "  ready  and  willing, /b/- 
ntore   thti.n    ten    doys,   to   hold    a   snrvei/   on  the  eighty-six 
"  bitles  i)i  dispute,"  and  that  he  was  still  prepared  to  do  so 
*'  (it  an  hour's  notice,"  adding,  "  the  writer  fully  expected  \ou 
"  this  morning  as  agreed,  with  your  arl)itrator,  to  estimate 
"  the  damage  and  qxudity  :  the  i-ags  are  very  much  in  onr 
"  waij  where  they  are,  anrl  unless  some  move  is  made  during 
"  the  course  of  to-morrow,  the  19th  in.stant,  we  must  adf)pt 
"  other  meosiires  to  protect  our  interests."    To  this  letter  Res- 
pondent nerer  replied.    The  Appellant,  having  waited,  as  he 
promi.sed,  the  whole  of  the  19th  of  June,  for  the  carrying  out 
of  the  agreed  on  survey,  and  not  receiving  any  reply  to  his 
letter,  fonnally  tendered  back   the   whole  of  the   eighty-six 
baies  of  rags,  as  not  being  in  accordance  with  the  samples 
and  demantlod  to  be  refunded  the  !?1,2()0  paid  by  his  Itook- 
keeper  on  the  28rd  of  May  previously,  without  waiting  for 
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the  rosult  of  tlit;  proinised  survcy,  wliich  Respondent  wus 
twulentiy  avoidiiifr.  On  the  22nd  of  June,  1<SG3,  Respondent 
caused  Appellant  to  be  aerved  with  an  action  for  the  price  of 
the  eiglity-six  baies,  less  the  SI ,200,  liaving  cancelled  in  the 
iiieantinie  the  sale  of  the  forty-six  baies  originally  sold  with 
the  eighty-six  V)ales,  but  delivered  in  a  daniaged  condition.  In 
order  to  avoid  (juestion,  under  the  circumstances,  as  to  the 
jietual  condition  and  qiiality  of  the  rags,  Appellant  notified 
the  Respondent  notarially  on  the  first  of  July,  1(S63,  that  lie 
would  hold  a  survey  on  the  following  day  at  eleven  o'clock, 
luuning  as  his  surveyor,  William  Darling,  of  Montréal,  iner- 
c'hant,  and  calling  on  Respondent  to  nanie  a  snrveyor  on  his 
part.  The  Respondent  failed  to  nanie  a  snrveyor,  or  to  attend, 
and  Darling  conducted  the  survey  in  conséquence  ex  parie, 
The  resuit  of  the  survey  was  to  the  eHTect,  that  the  fiftj'-nine 
liales  contained  little  or  no  linen  rags  {xnircebj  av  en/htk 
[Ki't  beivff  livem),  anô  their  contents  were  extremely  dirty 
and  absolutely  matted  together  in  niany  cases  with  dirt, 
whereas  the  .«ample  of  thèse  baies  was  comparatively  free 
from  dirt,  and  contained  a  considérable  portion  of  linen  rags 
(say  aboat  fialf  the  veujhi).  And  that  the  twenty-seven  baies, 
although  nearer  the  sampic  than  the  fîfty-nine  baies  as  regards 
the  assortment  of  l'ags,  were  nevcrtheless  very  dirty  and  mat- 
ted with  dirt,  whereas  the  saniple  by  which  they  wei-e  sold 
was  comparatively  clean.  The  surveyor,  apart  from  any  rpies- 
tion  of  damage  by  wet,  estimated  the  différence  in  (juality 
between  the  eighty-six  baies  and  the  .samples  b}'  which  they 
were  sold  at  "  fully  a  cent  per  poun<l."  Tlie  Appellant,  in  view 
of  the  foregoiiig  tacts,  ph'aded  that  he  was  not  bound  by  the 
sale  and  prayed  tliat  it  be  "  re.scinded,  annulled  and  set  aside, 
.uid  Plaintitf  ordered  to  take  back  the  eighty-.six  baies  of 
rag.s."  To  this  plea  Respondent  ivplied  that  the  baies  ought 
ti>  hâve  been  tîxamined  at  the  time  of  their  delivery  at  the 
(irand  Trunk  Depot,  or  at  least  "  forthwith  and  witliout  any 
(ielay,  on  their  arrivai  at  Valleytield,  '  That  Appellant  ouglit 
tlien  to  hâve  conveyed  tliem  at  once  to  Mt)ntreal,  and  tender- 
rd  them  back  ;  that  Appellant  has  pai<l  part  of  the  price  and 
'adopted  the  contract"  and,  "  by  his  own  acts,  has  put  it  out 
"  of  his  power  to  demand  the  résiliation  of  the  contract,"  and 
"  that,  in  fact,  the  price  of  rags  has  fallen  since  tho  .sale  and 
"  fell  shortly  before  the  delivery  of  .said  baies  to  Défendant." 
In  the  course  of  the  EnqiiAe,  the  opinion  expre.sscd  by  Darl- 
ing, the  surveyor,  was  fully  sustained  l»y  a  number  ot  com- 
|u>tent  vvitnesses.  On  the  (juestion  of  the  price  of  rags  having 
tallen,  Respondent  examintd  two  witnesses,  Wood  and  Aiigus. 
The  former,  a  xvatchTfnakev,  stated  that,  "  ahout  the  date  of  tlie 
sale  "  the  price  of  rags  in  Montréal  "  fell  at  leuM  twenty-five 
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"  per  cent."  ïhe  latter  limited  th(;  fall  to  a  half  a  cent  per 
pouiul  (or  ten  per  cent)  froin  1.5tli  May  to  15th  June,  1S63, 
and  to  a  (jnarter  ot'  a  cent  per  pijund  or  five  per  cent,  fron» 
15th  June  to  loth  July,  18(13.  Against  this  we  Imve  tlie  evi- 
«lence  of  V^iau  dit  Lalil)erté,  (wliose  expérience  in  the  purchase 
of  rajTs  covers  the  past  twenty-three  year.s),  who  says  :  Le 
pi'ix  de  c/iifonfi  a  continué  à  iteuprPs  le  urniie  depuis  le  ini- 
iieu  de  nuti  au  vi'dieu  de  juin,  dervier,"  Also  the  testimony 
of  Creighton,  (whose  expérience  of  the  Montréal  rai,'  niarket 
cover.s  the  past  ten  years),  as  follows  :  "  I  do  not  liesitate  to 
"  state  tliat  there  was  little  or  no  variation  in  the  market  prici; 
"  of  rags  in  Montréal  since  the  nionth  of  April  la.st  ;  the  mar- 
"  ket  has  in  fact  heen  reniarkahly  steady  ever  since  the  nionth 
"  of  April  last  ;  the  only  fall  that  lias  occurred  is  a  quarter  of 
"  a  cent  a  pound,  which  took  place  in  July  last.  and  lias  con- 
"  tinued  ever  since."  Tlien  as  to  the  advance  of  !i!<l,200,  it  was 
inade,  as  a  niatter  of  fact,  on  the  forty-six  baies  and  the 
eighty-six  baies  together;  the  latter  hehuj  a  pati  delivery  of 
the  irhole  purcliaxe,  which  entitled  Respondent,  in  terms  of 
the  sale,  to  the  advance.  This  advance,  nioreover,  was  niade 
l»y  the  book-keeper  under  the  ci rcu instances  sworn  to  by  hiiii, 
and  cannot  legrJly  be  construed  into  an  adoption  of  the  con- 
tract  such  as  contended  for  by  Respondent.  The  judgnient 
appealed  froiii  vvas  made  to  turn,  in  its  tirst  brancli,  on  the 
légal  proposition  that  th«î  failure  of  Appellant  to  examine  the 
rags  when  delivered  at  the  (»rand  Trunk  Depot,  was  fatal. 
On  this  point,  the  coun.sel  for  Respondent  in  the  Court  below 
relied  on  the  gênerai  doctrine  laid  down  l)y  Pardessus  (2d  vol., 
No.  282),  '  lorsque  les  marchandises  ont  été  transportées  dans 
ses  magasins  où  il  les  a  rec/ues  sans  réclamation,  il  est  présu- 
mé .satisfait  de  leur  qualité,"  ***  "c'est  au  moment  de  l'arri- 
"  vée  des  marchandi.ses,  que  celui  à  qui  elles  .sont  adres.sées 
"  doit  ex])rimer  .son  refus,  et  les  motifs  sur  lesquels  il  le  fonde," 
***  "s'il  ne  s'élève  de  difficultés  que  sur  la  qualité,  qu'il  pré- 
"  tend  n'être  pas  celle  dont  il  est  convenu,  il  doit  l'aire  consta- 
"  ter  l'état  des  chcses  envoyées,  au  'manient  de  Varrirée,  ok 
"  dans  le  plus  href  délai."  The  Appellant  submits  that  the 
légal  eff'ect  of  taking  delivery,  without  objection,  is  nierely  tu 
establish  a  presumption  that  the  purchaser  is  satisfied,  and 
that  ail  is  riglit.  and  that  such  presumption  may  be  destroycd 
by  proof  tt)  the  contrary  and  by  a  subséquent  examinatioii 
and  coinparison,  if  tlure  be  no  reason  to  suspect  fraud,  ami 
that  the  merchandize  is  still  in  a  condition  to  admit  of  a  fair 
examination  and  comparison.  At  ail  events,  according  to  this 
very  authority,  the  purchaser  is  not  strictly  liinitetl  to  the  ae 
tuai  tinie  of  delivery  to  ascertain  the  condition  of  the  thin^ 
bought,  but  is  bound  to  do  .so  "dans  le  plus  href  délai."  Nov 
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Appellant  hère  is  clearly  within  this  latter  rule,  as  lie  not 
Diily  ascertained  the  state  of  the  rags,  bui,  objected  to  their 
réception  as  not  being  according  to  sample,  within  tlie 
shortest  reasonable  delay,  under  the  circuinstances,  after  the 
(lelivery.  Should  any  doubt,  however,  exist  as  to  the  dili- 
gence of  Appellant  in  this  respect,  Respondent  clearly  tvaived 
ail  objection  on  that  head,  by  assenting  to  a  survey  of  the 
rags,  by  means  of  the  sample  baies  which  he  agreed  should 
be  brougiit  from  the  mills  at  Valleylield  for  that  purpose. 
And  ail  the  subsecjuent  delays  are  clearly  attributable  to  the 
acts  of  Respondent  who,  after  seeing  the  sample  baies,  and 
no  doubt  fearing  the  resuit  of  a  survey,  postponed  their 
examination  under  one  excuse  or  aiiother,  until  Appellant, 
in  self-defence,  was  compelled  to  tender  back  the  whole  pur- 
cliase.  Apart  from  thèse  spécial  observations,  it  is  further 
submitted,  that  in  law  neither  the  actual  time  of  delivery  nor 
the  shortest  reasonable  delay  after  are  fatal  periods,  within 
which  the  examination  and  rejection  nmst  take  place.  And, 
on  this  point,  Appellant  would  x'espectfully  refer  to  the  last 
part  of  the  No.  282  of  the  2nd  Pardessus,  on  which  Respon- 
dent relied  in  the  Court  belovv  for  the  success  of  his  case, 
"  Ce  n'est  pas  que  le  fait  de  la  réception,  sann  ces  précati- 
"  lions,  fût  [hir  lui-m.ènte  une  fin  de  non  recevoir  contre  la 
"  réclamation  de  l'acheteur.  Si  une  partie  de  la  marchandise 
"  étant  encore  dans  les  magasins  du  vendeur,  une  compurai- 
'■  son  était  possible.  Alors,  le  silence  gardé  ixvr  l'acheteur,  sur 
"  les  premières  livraisovs,  ne  serait,  ni  une  approbation  pour 
"  le  passé,  ni  une  renonciation  à  ses  droits  pour  l'avenir.  ' 
The  s  cond  branch  of  the  judgment  under  considération  repo- 
ses on  the  idea,  that  Appellant  had  "  ample  time  "  to  examine 
and  ascertain  whether  or  not  the  rags  were  according  to 
sample,  "  to  wit,  from  the  eighteenth  day  of  Apvil  to  the 
twentv-first  day  of  April,"  and  the  third  branch  on  the  alleged 
tact,  that  the  Appellant  by  the  two  protests  of  the  I7th  and 
2()th  June,  1.SU8,  "  did  accept  the  sale  avd  delivery  and  did 
"  tuerely  chiim  damages  by  icay  of  diminution  in  value  of 
"  the  said  rags,  and  did  not  ecen  tlien  repudiale  the  sale  as 
"  not  being  according  to  sample."  Both  thèse  branches  of  the 
ji'.dgment  are  singularly  based  in  error.  The  sale  itself  only 
took  place  in  May,  and  it  was  therefore  impossible  for  Appel- 
lant to  verify  the  correctnes.s  of  the  article  he  purchased,  one 
iiionth  before  he  bought  it.  Then  the  protest  of  the  17th  of 
June  distinctly  aftirms  that  the  rags  "  turned.  out  on  exanii- 
"  nation  to  be  far  inferior  to  sample,  and  a  portion  of  them 
■  to  be  damaged  by  wcder  ;"  und  the  demand  of  the  protest 
"  is  not  for  damagt^s,  by  way  of  diminution  in  value,"  but 
fhat  he  (the  Respon<lent)  do  forthii'ith  give  his  aid  and  as- 
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"  ftistance  in  hav'm<i  a  survey  held  on  the  said  mr/n,  and  in 
"  harinii  the  niatfer  yettled  in  a  sutiHfdcim'y  and  bnsiness- 
"  iike  nianner."  And  the  protest  oi  the  20th  of  June,  after  re- 
cititijif  the  contents  of  the  former  protest,  an<l  pointincf  out 
tluj  non-conipliance  with  its  demand,  dintinctlji  i('i>aduites 
the  ■  pitre  hase  and  fot'w.ally  tevdern  hack  the  rag».  And  in 
neither  protost  is  there  the  dightest  allusion  to  "  daniafjes  by 
way  of  diminution  in  value." 

RoHEiiTsox,  Q.  C,  on  behalf  of  the  Rospondent,  subniitted: 
1.  That  Défendant  had  ample  time  to  examine  the  rags  and 
did  examine,  Aveigh,  and  receive,  Vty  lus  clerk  and  agent,  Bury, 
at  Point  St.  Charles,  the  wholo  of  them  on  the  21st,  after 
three  days  notice  to  weigh  and  receive  them.  Only  fourteen 
balei!  were  found  fault  with  as  Iteing  wet,  and  an  arrange- 
ment wa.s  made  as  to  settlement  of  the  amount  of  damage  on 
thèse  fourteen  baies,  which  Défendant  had  not  done,  notwith- 
standing  Plaintiff's  ofîer,  Imt  wishes  to  reseind  the  whole  con- 
tract.  "  if  a  portion  were  not  merchantable,  or  were  dainaged, 
the  Détendant  might  claim  a  déduction  in  proportion  to  the 
amount  of  damage,  but  cannot  repudiate  the  whole  contract. 
Wliere  a  commodity  is  delivered  to  any  one  entitled  to  repre- 
sent  the  buyer,  and  give  it  a  new  direction  in  which  the  seller 
is  not  participant,  or  to  one  who  as  his  clerk,  servant,  custo- 
dian,  &c,,  is  to  hold  the  goods,  till  by  a  separate  and  uncon- 
troUed  act  of  the  buyer,  a  new  destination  is  empresscnl  on 
them,  the  delivery  is  eftectunl  to  ail  intents  and  purposes.  .S<i 
where  the  buyer  sends  his  own  ship,  or  a  ship  chartered  l)y 
hini,  delivery  into  such  ship  is  effectuai  tonll  intents  and  pur- 
poses."  Lord  Abinger,  in  Vliapmon  vs.  Morion,  11  Mee.  & 
Welsby,  p.  539  :  "  If  the  Défendant  intended  to  renounce  the 
contract,  he  ought  to  bave  given  the  Plaintitt'  distinct  notice 
at  ovce  thut  hc  repudiated  the  goods,  and  that  on  such  a  day 
he  would  sell  them  for  the  benefit  of  Plaintift'."  Party  who 
wishes  to  reseind.  "  must  act  decidedly  and  promptl}'^  on  the 
first  disrovcri/  of  the  breach."  2.  Even  if  the  rags  had  beeii 
deliverable  at  Valle^'field,  it  was  Defendant's  (hity  to  hâve 
had  them  examincd  and  compared  with  the  sample,  instead 
of  waiting  more  then  a  fortnight  before  sending  up  the  sam- 
ples  from  Montréal  to  Valleytield.  Cîouget  and  Merger,  Dic- 
tionnaire, vcrtto  Vente,  Xo.  123  to  120;  No.  105  :  "  C'est  au 
moment  de  l'arrivée  des  marchandi.ses  que  celui  à  qui  elles 
sont  adressées  doit  exprimer  .son  refus."  So,  in  Joseph  vs. 
Moreau,  et  al.   (1),   Smith,  Justice,  says  :  "  The  Défendant 


(1)  Lors(|u'uni' vente  est  faite  sur  éuhnntilloii.s,  l'aclietenr,  (|Ui   trouve  (juc 
les  iiiiirclmndises  vendues  ne  leur  sont  pas  eonfornies,  doit  réclamer  immédiate 
nient  ;  il  ne  j)eut,  après  un  délai  de  six   mois,  ni   retourner  ces  marchandises 
ni  cleniander  la  i-ésohition  de  la  vent(\  (Joseph  vs.  Monati  et  ul.,  C.  .S.,  Mont- 
réal, 31  Mtti  I8(i(»,  Smith,  J.,  8  H.  ,1.  R.  (^.,  p.  247.) 
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sliould  liave  tt'iKl<'re(l  biick  the  hrantly  hiirucdioteh/  so  as  to 
fitfbrd  the  Plaintirt"  tfio  opportuiiity  of  vi.'i'ifying  tho  allcged 
variunco."  Iii  Clérnent  \s  Piufe  ri  (il.  (5  7^.  J.  U.  Q.,  p.  447); 
'  No  datnaf^e  can  bo  recoverod  l)y  a  voiulor  vvho  lias  noglected 
to  tciifler  liack  tho  article  bouj^ht,  so  soun  as  he  bas  discovered 
tlie  defc'cts  thert-'of."  Tbcre  was  iio  sale  by  sainple,  and  no  iin- 
]ilit.'d  warranty  tlmt  ail  tho  baies  shouhl  exaetly  correspond 
with  the  saniple.  'l'he  niere  exhibiting  ot"  a  sample  will  not  ot" 
itself  coiistitute  a  sale  by  saniple,  so  as  to  sul»ject  the  seller  to 
liability  on  his  iniplied  warranty,  l)ecause  it  niay  be  exhibited 
inerely  to  enablo  the  Ijuj'er  to  form  a  judguicnt  on  its  proba- 
lil(  quality.  But  evon  if  there  had  been  a  sale  l)y  saniple,  and 
therefore  an  iniplied  waiTfinty  as  to  the  quality  of  tho  goods, 
yet  if  they  prove  to  be  of  inferior  quality  or  titiess,  the 
go()<ls  cannot  be  returned  ;  the  reniedy  is  by  action  of  dama^jos 
tlie  nieasure  of  which  is  the  différence  between  the  value  of 
tlie  article  as  it  is,  and  as  it  was  reportod  tt)  be.  The 
jiretended  examination  of  only  from  one  to  four  baies 
fiiid  the  atteinpt  to  show  the  whote  .S()  baies  were  dofective, 
cannot  succeed.  The  comparison  with  the  saniple,  nnd  the 
'\rp(i)'te  examination  of  the  witnosses  were  inade  toc  late,  and 
the  ofî'er  contained  in  tlie  protest  of  20th  June  was  also  too 
late  and  was  insufficient. 

^[KnEmTu,  J.  (difiscnfievs)):  "  It  is  proved  that  the  rags 
sold  by  Respondent  to  Appellant  were  not  of  as  good  a  quali- 
ty as  the  saniple  accoi'ding  to  whicli  they  were  sold.  But  it 
a])poars  to  ine  that  Appellant  tlid  not  use  such  diligence  as 
was  neccssary  to  enable  liim  to  niake,  with  effect,  the  coni- 
plaint  whicli  he  now  urgcs.  The  goods  were  deliverable 
at  the  Montréal  and  wero  delivered  at  the  dépôt  of  the  (Jrand 
Truiik  Railway,  at  Point  St.  Charles,  on  tho  21st  May. 
The  baies  on  that  occasion  were  counted  and  weighod,  and 
fourteen  of  them  wero  found  to  be  wet,  but  no  exami- 
liation  was  niade  of  the  quality  of  tho  rags.  There  was 
nuthing  however  to  prevent  Appellant  froin  exaniining  them 
tliore.  And  tliero  was  the  less  reasoii  for  his  omittinii  to  do  so. 
as,  according  to  his  own  showing,  an  examination  of  three  or 
four  baies  won Id  bave  sufficed  to  enablo  him  tojudge  of  the 
wholo  of  tho  lot.  The  rags  arrived  at  the  niill,  at  Valleytiold, 
nn  the  22nd  of  May,  and  were  discharged  from  tho  barge  on 
the  23rd.  The  Appellant  at  onco  said  that  tho  (juality  of  the 
rags  was  not  such  as  he  had  a  right  to  expect  ;  but  he  had 
Il  ft  the  samples  in  Montréal,  so  that  the  rags  cou Id  not,  at  the 
iiiill,  be  conipared  with  the  samples.  Tho  Appellant  roturned 
to  Montréal  on  the  23rd,  but  nothing  could  bo  donc  on  the 
24-th  oi-  25tli,  as  the  first  was  a  Sunday  and  tho  second  a  lioli- 
ilay.  Tho  Appellant,  upon  his  arrivai,  at  Montréal,  ought  at 
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once,  and  in  a  formai  nianntT,  to  liave  notiHod  Hcspoirlciit 
that  tilt'  nigs  wore  not  acconliii^  to  the  sanipU'.  Tliis  was  tlic 
more  necessaiy,  because,  tirstly,  Duffmlant  had  rcniovotl  tlic 
ra<rs  to  liis  own  placo  after  îiaving  liad  full  opportunity  oF 
(ixaniiniiig  thfui  at  Point  St.  Charles  ;  and,  sccondly,  because, 
a  sun»  of  X.'iOO  had  beon  paid  on  acconnt.  The  Appellant,  in 
hi.s  factuin,  says,  on  fhe  2&li  or  27///  A/>i>('Ui(nf  aniipUtiiteil 
vci'bdUi/  to  l{esi>oiu/f;nt,  irho  callcd  (il  Ai>p<'U<i nt's  store  on 
thn  foilowiiui  ihnj  or  tlic  dai/  (ifter.  In  the  words  of  one  ot'tlif 
witne.sses  (William  C.  Cowan)  Buntin  "  objcîcted  to  Hibbard 
"  that  the  (juality  of  the  ra^s  \va.s  rmt  acconlin^  to  sainpie  ; 
"  they  .spoke  of  an  arbitration  to  détermine  both  the  (juality 
"  of  the  rafç.s  and  the  aniount  of  the  damage."  And  they  ac- 
cordingly  arranged  in  the  langiiage  of  another  witness  (James 
W.  Bury),  "  that  sample  Itales,  two  wet  (me.s  and  two  dry 
"  ones,  one  of  eaeh  mark,  should  be  bronght  dtnvn  from  the 
"  mill  for  the  purpose  of  being  examined."  On  référence  to  the 
depo.sitionn  of  Bury  and  Cowan,  we  tind  that  Bury  say.s  : 
"  On  some  day  during  the  said  week,  Plaintiti'called  at  the 
"  office  of  Défendant,  vhen  Plaintif!'  and  Défendant  had  a 
"  conversati(m  about  the  iigs,  and  Cowan  says,  On  some  day, 
"  during  the  week,  and  I  should  ,say  not  later  than  friday, 
Hibbard  called  at  Defendant'.s  office."  It  therefore  seenus  that 
the  conversation  of  wliich  Appellant  speaks  of  as  havintf 
taken  place  on  the  26th  or  27th  May,  could  not  hâve  takeii 
place  evcn  according  to  his  own  witnesses,  until  the  2î)th  or 
;i()th.  McFarlane  says  that,  on  tuesday  or  wednesday,  Buntin 
left  his  office  saying  he  was  going  over  to  Hibbanl's  to  com- 
plain  of  the  rags  not  being  according  to  sample  ;  but  we  havo 
no  proof  that  he  did  go  there  on  either  of  tho.se  days  and, 
under  the  circumstances,  Appellant  would  bave  acted  in  a 
more  prudent  and  business-like  way  if  he  had  made  this  cou)- 
plaint  in  writing,  instead  of  by  a  mère  verbal  comnninica- 
tion,  as  he  allèges  it  was  made.  We  find  also  that  a  delay  took 
place  about  bringing  down  the  .sample  baies  ;  two  of  thosc 
that  were  wet  came  down  on  the  2nd  June  ;  but  the  two  dry 
baies  did  not  come  down  till  the  Oth  of  June,  and  it  does  not 
appear  that  Respondent  was  notitied  of  their  arrivai  luitil 
■some  days  afterwards.  Such  are  the  facts  respecting  the  dili- 
gence or  want  of  diligence  on  the  part  of  Appellant.  As  to  the 
law  of  the  case  it  is  cleai-  that  if  Appellant  whished  to  return 
the  rags,  he  was  bound  to  do  so  without  any  unreasonablc 
delay,  "  ddns  le  plus  bref  délai"  as  some  of  the  french  writers 
say.  (l)  The  english  rule  on  this  subject,  which  agrées  witii 
the  french  rule,  is  well  laid  down  in  a  leading  American  ca.sc 


(l)  Piiiilcssus,  2  vol.,  No.  282. 
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citcd  by   Itospotidotit,  iii  whicli   it  was  hcUl  that  "  onr  \vlit> 

■  wantH  to  aliandoM  or  rt'seiml  a  contract  for  non-pcrForinauec 

■  ot'  its  tei'ins  l»y  the  otlier  tiiust  act  proiiiptly  and  decidiMlly 
oM  tlic  Hrst  discovcry  ot' tho  brt'acli."  (  1  )  It  appcars  to  m»!  tliat 
Appollaiit  caiinot  lu;  said  to  hâve  used  duc  dilif^ciicc  in  tlif 
casi'  het'ore  us.  Ht;  did  tiot  cxannru'  the  ra<fs  as  lu;  mi^dit  liave 
donc  and  indccd  ouf^lit  to  hâve  donc  whcn  thcy  wcre  dclivcr- 
id  at  Point  St.  Charles,  and  hct'orc  hc  convcytMl  thcin  to  tlic 
country.  Whcn  thc  rajjfs  wcrc  sent  to  tht^  country,  thc  saniph's 
wcrc  Ud't  in  town.  Tho  Appelhmt.on  his  rctiirn  to  to\vn,oufi;ht 
to  havc  notiticd  Kespon(h'nt  in  writinj^  that  hc  ohjcctcd  to  thc 
ijuality  of  tlic  ra<(s  ;  this  hc  did  not  do,  atid  a  dclay  of  son  c 
days  took  place  hct'orc  hc  had  any  verbal  conversation  with. 
Ucspondcnt  on  thc  subjcct  :  thcn,  althou<;h  thc  ra<;s  appcar  to 
liavc  becn  within  a  days  journcy  of  Montréal,  thc  sainplc 
haies  of  the  <lrv  rajjfs  vven!  not  broufrht  back  until  the  9th  of 
.lune.  And  cvcn  thcn  the  Respondcnt  was  not  notiticd  for 
somc  day.-'  of  the  arrivai  of  thc  sain])lc  baies.  The  resuit  was 
that  Appellant.  instcad  of  rcjcctinf^  the  rags,  as  hc  probably 
iiiii,dit  havc  donc,  at  Point  St.  Charles,  on  the  21st  May,  was 
not  preparcd  to  havc  a  survey  held  evcn  on  thc  sainplo  baies 
until  the  nnddle  of  June  :  and  in  the  ineantinie  the  pricc  of 
lîi^'s  seenis  to  hâve  jrone  down  to  the  extent  of  about  ten  pcr 
cent.  It  niay  be  said  that  if  Respondcnt  had  sold  goods  not 
îiorceing  with  the  sainple,  he  has  oïdy  hiniself  U>  blarne  for 
tlic  loss  to  which  hc  is  exposed.  But  nicrchants  t'requcntly  sell 
fjoods  according  to  thc  invoices  which  they  thcnisclves  rcceive, 
iuid  without  any  opportunity  of  cxainining  thein  ;  and  therc- 
forc  bad  faith  is  not  to  be  presume<l  niercly  in  con.se<picnce  of 
"oods  sold  not  being  strictly  in  accordaiice  with  the  sanij)le 
lurnished  ;  and  for  the  sanu'  reason  it  appears  to  nu;  neces- 
saiy  to  enforcc  strictly  the  rule  that  where  a  party  intends  to 
jcscind  or  abandon  a  contract,  "  he  niust  act  proniptly  and 
decidcdly  on  the  Hrst  di.scovery  of  the  breach." 

DuvAL,  C.  J.,  said  it  was  a  (piestion  of  responsibility  an<l 
not  of  (.food  or  bad  faith,  because  both  parties  wci'c  in  <food 
faith.  But  it  was  a  sale  accordinij  to  sainple.  Thc  ra<>s  wcre 
wet  and  inferior  and,  thercfore,  thc  vcntlcc  had  a  right  to 
icject  theni.  The  only  (pieation  was  this,  did  the  vendee  use 
ilue  diligence  in  notifying  Plaintitf';'  His  Honour  thought  lu; 
did.  The  dclay  took  place  by  the  consent  of  thc  parties,  who 
\vcr(;  pi'oposing  an  arbitration.  The  observance  of  thc  Queen's 
lîirth  Day  aiso  intei'fered.  The  following  was  thc  judgnient 
of  the  Court  of  Appeals  :  "The  Court,  considering  that  the 

{\)  Lainriii'i'  va.  />rtA-,  3  .lohnson  Cli.  civses,  pp.  23,  42,  citetl  II   M.  uinl, 
W'.,  p.  541. 
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ra^'s,  l'or  tlu'  recovery  ot"  a  lialaucc  of  tli<'  value  of  wliicli  tliis 
action  was  Itroiii^'lit,  wt-n;  inTci-ior  ii»  (juality  ami  vnluf  to  tlic 
sainplt's  upou  wliicli  thvy  vverc  hoM  ;  coiisitlcriii^  tliat 
Appcllant,  purchasor  of  tlic  saiil  nij^s,  tlid,  witliiii  a  rca.soiial)!»! 
tlolay,  proti'st,  vcrbally  ami  in  writin^,  a^'ainst  tlic  validity  ol' 
tlic  sait',  ai)(l  (lid  call  upun  llcspuiKk'ut,  tlit;  vcixlor,  to  aid  ami 
assist  liiiii  in  niakini^  a  survcy  of  tlie  i"a;,'s,  in  ord<'i'  tliat  tin- 
mattcr  in  dispute  ini^lit  l»t'  st'ttlcd  ''  in  a  satist'actory  and 
business  like  niainier  :  "  consideriri}^  tliat  Respondent  n(';,deeted 
to  join  in  siieli  survey,  and  tliat  Appellant  <luly  no  ifieil  liini, 
tliat  lie  repudiated  tlie  contract,  and  re(|nired  liim  to  take 
baek  tlie  rn<i;s\  considerinj^  tliat  tlie  ]iaynient  of  tvvelvc 
liiindretl  dollars  in  account  of  tlie  ]mrcliase  was  niade  liy  a 
clerk  in  tlie  einploy  of  Appi'llant,  witliout  liis  knowledjjc,  and 
in  if^norance  of  tlie  faet  tliat  tli<;  raj^s  delivert'd  were  inferior 
to  tlie  sain|)les.  Consideriiif;,  tlierefore,  tliat  in  tlie  jud^nieiit 
rendered  by  tlie  Superior  Court  sittiiiji'  'it  Montréal,  on  tlie 
first  day  of  April,  18()4,  tliere  is  error,  tlie  Court  hcre  dotli 
reverse,  annul  and  set  aside  tlie  saine;  and  proct'edinj^  to])ro- 
nouiice  tlie  jud^nient  wliicli  tlie  Court  below  oii^Iit  to  liavc 
rendered,  tliis  C'ourt  doth  déclare  tlie  sale  of  the  rays  to  be 
nul!  and  void,  and  doth  order  Respondent  to  takt;  back  tlie 
raga,  reserving  to  Ajipellant  liis  recourse  to  recover  tlie  suni 
of  twelve  liundred  dollars  paid  tlirough  eiror,  on  account  of 
the  purcliase  liereby  declared  null  and  void,  and  for  damages, 
if  any  lie  be  cntitled  to.  The  Honorable  Justices  M»'reditli 
and  Mondelet  dissenting.  (10  J.,  p.  1  ;  1  L.  C.  L.  J.,  j).  84.) 

Sthachan  Hethone,  Q.  C,  for  Appellant. 

A.  and  W.  R0UERT.SON,  for  Respondent. 


APPEAL  TO  THE  PRIVT  COUNCIL. 

Court  of  Queen'h  Bench,  Appeal  Side, 

Montréal,  Gth  Septeniber,  18(55. 

Before  Duval,  C.-J.,  Aylwix,  J.,  di.ssentiens,  Dhummond,  J., 
Mondelet,  J.,  and  Meredith,  J. 

BUNTIN,  Appellant,  and  Hiwurd,  Re.spondent. 

Ilild:  Tliat  an  apiieul  nuiy  be  had  to  the  .Tiidicial  Coniniittee  cf  tlic 
Privy  Couiu'il  whon  the  aiuount  involved  in  the  oontroversy  excecdn 
£500  stg.,  thnugh  the  amount  aetually  demanded  in  the  déclaration  bc 
less  thaii  £500. 

In  thia  case  the  judgment  was  for  the  suin  of  SlOOO,  balance 
of  $2800,  S1200  having  been  paid  on  account  before  action 
broiight.  On  a  motion  niatle  by  Respondent  for  leave  to  appeal 
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to  tlu'  l'rivy  Council,  Duval,  ('.-.!.,  said  tlic  jufl^niit'nt  ot"  tlio 
( 'ourt  of  Ajtpt'uls  s»'t  asidc  tlu!  (.'oiitraet  and  tlif  IMaintiH"  was 
iinltTcd  to  takc  Itack  liis  ra^js,  wliicli  liad  lu'cn  sold  t'or  ^'i.HOO. 
It  was  (|uitc  cvidfiit,  tlicrd'orc,  tliat  tlic  fontrovciHy  was  for 
!i  suni  i'XC(!t'diiiiç  .t."j()()  siiT.  On  tlic  ^Tound  tliat  tlic  Jiul^niciit 
rxprcssly  st-t  asidc  tliu  cortmct,  tlii'  motion  for  Icav»'  to  ap- 
]i('al  wonld  lie  ^'rantcd. 

Avr-WiN,.!.,  said  lie  was  of  a  diHt'i'cnt  opinion,  'riic  i'i<;lit  of 
jippi'al  d«>[K'iid(Ml  on  tlic  aiiiount  of  tlic  dcniand.  Motion 
;;nuitiid.  (I  h.  C.  L.  .1.,  p.  ()().) 


MATERIEL  ROULANT  D'UN  OHEHIN  DE  FER. -MEUBLE. 

('(HUIT  <)i"  (j(rKKN's  Hexch,  Montréal,  Septenilicr  «tli,  IfSGô. 
In  appcal  froni  the  Superior  Ctmrt,  J)istrict  of  Montrcal. 
Coraui  DrvAL,  C.  J.,  Aylwin,  J.,  Duummond,  J.,  and 

MONDKI.KT,  J. 
TllK   (ilt.VNl)   Tlll'NK    ll.MI^WAY    CoMI'ANY   OK   CANADA,  Oppo- 

■sants  in  ("ourt  liclow,  AppcUarits,  <in</  TnK    Eastkhn 
TowNsiiii'.s  Bank,  PlaintiHs  in  Court  below,  licspondcnts. 

Hilil  :  Tliat  tlio  niUinp  «tock  of  a  raiiway  in  Lower  ('Hnn'la  ia  n  i)art 
iif  lU  realty,  lioiiig  iiiinievhlc  pur  iliythutlioii,  and  as  siii'li  is  iiot  lialjle  to 
scizuro  under  a  writ  of  (>x(!eution  (/(  hotiis.  (I) 

In  tlio  Sujicrior  Court,  Montréal,  in  July,  1M02,  the  Kastcrn 
'l'ownsliijjs  Hank  suc<l  the  (îrand  Trunk  Raiiway  Company 
of  Canacla,  upon  n  promis.sory  note,  made  l)y  it  and  thcn  past 
iluc,  and,  on  the  first  of  Dcccmber,  18(52,  the  Hank  recov<'rcd 
judjîiiicnt  in  its  suit  for  the  suni  of  !?2,5()8  and  nincty  cents, 
aiiiount  of  said  promis.sory  note,  ineludinrç  intercst  and  costs 
of  protest,  with  intcrest  further  f)n  $2,500,  froin  tcnth  of  Jnly, 
I8()2,  and  on  tliree  dollar.s  and  Hfteen  cents  (costs  of  protest), 
l'rom  15th  July,  l(S()2,  till  perfect  payment,  the  wliolc  witli 
costs.  Previously  to  chat  .suit  and  judf^inent,  the  Lcirislature 
(jf  (Janada  had  pas.sed  the  Act  25  Vie,  cap.  rA].  In  January, 
l.S(J8,  towards  .satisfaction  of  its  judgment  claim,  the  Eastr'rn 
Townships  Bank  issued  exécution  de  bonis  aoainst  the  (Jrand 
Trunk  Ilttilway  ("ompany,  and  seized,  of  its  pi'operty,  "  one 
locomotive,  number  eiglitc(!n."  Ajjfainst  that  seizure,  and  to 
prcvent  sale  of  '  hat  locomotive  Appellants  fyled  an  opposition 
à  lin  d'anniUcr,  reciting  the  Act  of  Parliament,  2.5  Vic.,cap.  5(), 
and  claiming  the  beneht  of  it.  For  other  roasons  in  support 
of  tlieir  oppo.sition,  Oppo.sants  said  that  their  raiiway  und 

(I)  V.  art.  ST:)  et  379  C.  C. 
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rolliLg  stock  neceasary  for  working  thoir  railway  were  and 
are  not  liable  to  be  seize»!  or  sold  under  exécution  ;  that  the 
locomotive  seized  fonns  part  of  Opposants'  railway,  and  is  ne- 
cessary  to  its  efficient  workin;^,  and  tliat  the  seizure  of  it  l)y 
Plaintiffs  was  and  is  illégal  ;  that,  besides,  Opposants'  railway 
and  the  rolling  stock  necessary  for  the  working  of  it,  and 
ainong  that  stock  the  locomotive  seized,  was  and  is  mortgaged 
and  pledged  in  favor  of  the  first  and  second  preferential  bond 
holders,  to  an  amount  exceedintî  three  milions  sterlin»;,  and 
also  m  favor  of  the  province,  &c.  ;  that  the  seizure  made  was, 
by  reason  of  the  premises,  and  by  law,  nuU  and  v(»id.  On  the 
31st  Deceniber,  18(52,  the  Superior  Court  (The  Honorable  Mr. 
Justice  Smith,)  reudered  judginent  : 

Smith  Justice,  he\â,  Jirst,  that  as  to  the  question  of  lien  or 
privilège  it  could  be  raised  only  by  those  who  claimed  such 
lien,  and  not  by  Défendants  on  an  opposition  to  set  aside  the 
seizure.  On  the  second  point,  as  to  whether  the  Company 
were  in  a  position  to  oppose  the  seizure,  he  held  they  were 
not.  There  had  been  no  payment  of  postal  monies  or  bonds, 
and  no  tender  of  stock  ;  the  judgment  was  therefore  in  fuîl 
force.  He  construed  the  sections  of  the  act  referred  to  as 
obliging  the  Company  to  pay  over  the  proportion  of  postal 
monies  or  postal  bonds,  and  to  offer  fourth  préférence  stock 
for  tl.e  balance  befoi'e  they  could  prétend  that  the  judgment 
debt  of  the  Plaintifis  was  extinguished,  or  their  right  to  an 
exécution  takon  tivvay.  Judgment:  " Considering  that  Oppo- 
'•  sants  hâve  altogether  failed  to  shew  any  right  in  law,  or  to 
"  establish  the  existence  of  any  facts,  by  reason  of  which, 
"  or  by  law,  the  opposition  can  be  maintained,  or  the  conclu- 
"  sions  of  said  opposition  granted  :  The  Court  doth  disniiss 
"  the  same  with  costs." 

Drummond,  J.,  said  :  The  action  was  brought  upon  a  pro- 
niissory  note,  dated  at  Montréal,  the  Ist  February,  1<S()2,  made 
by  Appel lant  for  $2,500,  payable  to  the  order  of  one  J.  Wood- 
ward,  and  by  him  endorsed  to  James  A.  Gordon,  who  endor- 
sed  it  to  the  Bank.  Judgment  was  rendered  on  the  31st  De- 
cember,  18G2,  for  tiie  aujount  of  the  note  with  interest  and 
costs.  On  the  issuing  of  an  exécution,  15th  January,  1863,  a 
lixîomotive  engine  was  seized,  and  Appellant  tyled  an  oppo- 
sition founded  on  the  first,  second,  twenty-second,  twenty- 
third,  twenty-fourth  and  twenty-fifth  sections  of  the  Grand 
Trunk  Arrangements  Act  of  1802  (25  Vie,  c.  50)  which  sec- 
tions are  set  forth  in  the  opposition,  as  foUows  :  Section  1 . 
"  AU  moneys  to  be  received  by  the  said  Company  from  th«j 
"  Province  and  from  Her  Majesty's  Impérial  Government  for 
"  postal  services  and  for  the  conveyance  of  troops  or  military 
"  stores  and  munitions  of  war,  ahall  be  appropriated  solely 
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"  to  the  paynient  of  the  présent  debts  of  the  Company  owing 
"  either  in  Canada  or  in  England  to  others  than  bondlioldcrs 
"  oï  the  Company  or  holders  of  notarial  niortgages  registered 
"  in  Lower  Canada,  in  the  luanner  and  subject  to  the  provi- 
"  sions  hereinafter  mentioned."  Section  2  :  "  The  saitl  Com- 
"  pany  may  issue  Ixmds  to  be  secured  on  the  moneys  nien- 
"  tioned  in  the  next  preced'ng  section.and  the  principal  and  in- 
"  terest  whereof  shall  be  a  first  charge  on  such  moneys,  and 
"  may  issue  such  bonds  in  favor  of  tl>e  creditors  in  the  said 
"  section  mentioned,  or  may  dispose  of  sucli  bonds  and  apply 
"  the  proceeds  to  the  payment  of  the  présent  debts  due  to 
"  such  creditors."  Section  22  :  "  Moneys  received  in  respect  of 
"  postal  service^s  to  be  applied  in  payment  of  dividend  to  cer- 
"  tain  ci'editors."  Section  23  :  "  For  the  balance  which  will  re- 
"  ma'n  due  to  the  several  creditors  after  payment  of  so  much 
"  as  shall  be  paid  in  money,  or  receivetî  in  Itonds  under  sec- 
"  tion  2,  they  shall  respeutively  be  entitled,  on  delivering 
"  up  any  securities  whicl»  they  may  hold  after  such  realiza- 
"  tion  as  mentioned  in  the  last  pi'eceding  section,  to  receive 
"  stock  equal  in  nominal  amount  to  the  ditterence  between 
"  the  sum  paid  in  moiti^y  or  V)onds  and  stock  as  afore.said,  and 
"  twenty  shellings  in  the  pound,  such  payment  to  be  madi'  in 
"  perpétuai  stock  to  bc  created  as  next  hereinafter  mentioned, 
"  and  such  payment  and  delivery  of  stock  shall  be  accepted 
"  by  the.  1  respectively,  in  full  satisfaction  and  dischai'ge  of 
'  their  respective  debts,  and  on  the  payment  or  tender  of  such 
"  dividend,  and  the  delivery,  or  readiness  to  deliver,  such 
"  stock,  every  such  debt  shall  be  absolutely  barred  and  extin- 
"  guished  ;  provided  always,  that  this  and  the  next  preceding 
"  section  shall  be  subject  to  the  consent  of  three-fourths  in 
"  amount  of  such  creditors  of  the  Company,  résident  in  .\me- 
"  rica,  and  three-fourths  of  the  creditors  résident  in  England, 
"  respectively,  to  be  given  in  writing  on  or  before  the  tirst 
"  day  of  November,  one  thousand  eight  hunured  and  sixty- 
"  two  ;  but  should  such  consent  l)e  Sv^ithheld  for  a  period  of 
"  three  months  beyond  such  date,then  the  appro[)riation  of  the 
"  moneys  receivable  by  the  Company  for  postal  services,  and 
"  for  the  conveyance  of  troops  and  niilitary  stores  and  niuni- 
"  tions  of  war,  as  set  forth  'v\  section  one,  sliall  cease  and  de- 
"  termine,  and  ail  parties  shall  be  remitted  to  the  position 
'  oceupied  by  them  respectively,  prior  to  the  passing  of  this 
"  Act.'  Section  24  :  "  Direetors  to  create  stock  accordingly." 
Section  25  :  "  Subject  also  to  the  provi.so  to  section  23,  no  ex- 
"  ecuti'!,  shall.  at  an}'^  tinie.  issue  against  the  Company  on  any 
"  judgment  recovei'ed  or  to  be  recovered  for  any  now  exist- 
"  ing  debt  such  as  are  mentioned  in  sections  one  and  two." 
Section  39  :  "  This  Act  shall  not  take  etfect,  unless  accepted  by 
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"  ainajority  coiisistingot'two-tliirds  in  number  and  aniount  ol' 
"  tlio  bond  and  shareholders  of  the  Company,  présent  in  person 
"  or  by  proxy,  at  a  meeting  of  Huch  bond  and  sbarebolderK,  to 
"  be  beld  on  or  before  the  Ist  of  September,  1802,  &c."  Tlio 
opposition  alleged  thatthe  consent»  referred  to  in  the  23rd  sec- 
tion of  the  Act  "  hâve  been  or  mnst  luive  been  given  on  or 
"  before  the  Ist  Novend>er  last  past  or  during  the  period  of 
"  three  months  beyond  the  first  tlay  of  November  hist  past  in 
"  writing  by  three-fourtlis,"  &c.  ;  that,  on  the  8th  Augnst, 
"  1802,  at  a  meeting  duly  held  in  the  London  Tavern,  the  Act 
was  accepted  by  a  majority  of  two-tliirds,  referred  to  in  the 
39th  section  of  the  Act  ;  that  the  Company  bave  not  recover- 
ed  from  tlie  Government  the  moneys  they  are  entitk,'(l  to  un- 
der  the  Act;  that  the  amount  is  still  in  dispute  ;  that  Plain- 
tif! 's  debt  is  one  which  fell  under  the  provisions  of  the  Act, 
and  that  Plaintitt  and  ail  other  creditors  entitled  to  postal 
moneys  "  had  no  other  right.  by  virtue  of  the  Crand  Trunk 
"  Arrangements  Act  of  1802,  against  Opposants,  than  their 
'•  share,  proportion,  or  dividend  of  the  moneys  or  bonds  au- 
"  thorized  to  be  issued,  appropriated  and  set  apart,  by  the  Ist, 
"  2nd  and  22nd  sections  of  the  said  Actyi'  and  to  the  balance 
"  in  fourth  préférence  stock,  under  tlie  24th  section  of  the 
Act  ;  that  the  Companj'  had  taken  "  ail  necessary  measures 
for  carrying  (mt"  the  Ist,  2nd  and  22nd  sections  of  the  Act, 
and  had  large  claims  against  the  (Jlovernment  for  postal  ser- 
vices, and  that  "  so  soon  as  the  amount  of  the  said  pecuniary 
"  rémunération  due  to  Opposants  by  the  Province  is  tixed  and 
"  paid  by  Opposants,  Opposants  will  pay  to  Plaintifîs  their 
"  share  or  dividend  in  money  or  bonds,  as  provided  by  the 
"  Ist,  2nd  and  22nd  sections  of  the  Act,  and  as  to  the  balance 
"  that  will  remain  due  to  them,  Plaintiffs,  Opposants  will  pay 
"  it  by  the  delivery  of  stock,  as  directed  bj'  the  23rd  and  24th 
"  sections  of  the  said  Act,"  reserving  their  right  to  make  a 
d(i\)Os\t  en  justice  of  such  dividend  fourth  préférence  stock  ; 
that  the  rolling  stock  forms  part  of  the  road,  and  is  not  lia- 
ble  to  seizui'e  ;  that  the  earnings  of  the  Company  "  are  the 
"  only  assets  available  to  the  creditors  of  the  Company,  first 
"  deducting  working  expenses,  as  detined  by  the  20th  section 
"  of  said  Act,  but  that  Plaintifi's  and  other  creditors  are  cx- 
"  cluded  from  sharing  in  such  balance  or  earnings  by  the  Act  ;  " 
that  the  rolling  stock  is  necessary  for  the  working  oï  the 
road  ''  and  is  niortgagtd  and  jdedged  in  favor  of  the  tirst  and 
"  second  préférence  bondholdersto  an  amount  exceeding  three 
"  millions  sterling,  and  also  in  favor  of  the  Province,"  and 
that  even  if  the  rolling  stock  were  liaVtle  to  seizure,  it  could 
not  be  sold  unless  by  "  the  consent  of  the  said  parties;  "and  if 
sold  the  proceeds  of  the-  sale  must  go  to  said  privileged  credi- 
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iors.  Conclusion.  That  the  opposition  be  declare<l  valid,  andthe 
exécution  void  ;  that  tnain-levée  of  the  seizure  be  i^ranted  to 
Opposant,  Opposant  praying  acta  of  his  offer  to  pay  in  nioney, 
bonds.and  fotirth  préférence  stock, and  that  such  ofi'er  be  declar- 
cd  good  and  valid, with  reserve  to  take  other  conclusions  so  soon 
as  the  ainount  due  by  the  Province  to  the  Company  "  is  fiiial- 
ly  adjusted  and  paid  to  them,"  and  to  deposit  eiii  .yu.s7i<;t;  the 
îunount  found  to  be  due  to  Plaintitts.  Tht;  Plaintitt's  contesta- 
tion set  up  that,  true  the  Ai'rangenient  Act  was  passed,  but 
that  its  provisions  had  not  beeii  carried  into  ert'ect  ;  that  fi'on» 
the  opposition  itself  it  sufiiciently  appeared  that  the  postal 
iiioneys  had  not  been  paid  nor  bonds  issued  as  nientioned  in 
the  Act;  that,  therefore,  no  tender  could  bo  niade,  n(n"  ha<l 
îuiy  tender  been  set  up  by  the  opposition  vvhich  could  t)perate 
as  an  extinguisluiient  of  the  judguient,  or  as  a  bar  to  the 
usual  légal  process  to  enforce  it.  That  the  diligence  allcged 
to  hâve  been  used  by  the  couipany  to  obtain  the  postal  nio- 
neys,  and  their  alleged  readiness  to  tender  the  dividend  in 
cash  or  in  bonds  an(l  préférence  stock  for  the  balance  could 
not  be  h(!ld  or  declaivd  to  be  e(iuivalent  to  the  actual  paynient 
and  tender  required  by  the  Act,  and  that  witliout  actual 
paynient  an  1  tender,  and  without  the  abegation  and  proof 
of  tle  acceptance  of  tiie  Act  Viy  the  creditors,  Plaintitt's 
lights  were  in  fuU  force  ;  that  the  allégations  as  to  the 
rolling  stock  not  being  liable  to  seizure,  and  as  to  the 
division  of  the  earnings  of  the  road,  and  the  niatters  tending 
to  show  that  tirst  or  second  bondhoMeis  niight  bave  a  privi- 
lège on  the  rolling  stock,  or  upon  the  proceeds  of  such  stock 
wlien  sold,  could  not  control  PhiintifTs  right  to  exécute,  in  a 
légal  nianner,  a  judginent  legally  obtained,  nor  could  the 
(|Uestion  as  to  the  proper  distribution  of  tlie  nioneys,  the  pro- 
ceeds of  such  sale,  nor  the  rank  of  the  varions  creditors  of  the 
couipany,  as  between  theinselves,  be  tried  on  allégations  sucli 
fis  thèse  made  in  the  opposition  ;  that  the  rights  of  creditors 
i iiter  ne  nuist  be  raised  by  the  creditors  theniselves,  and  on  a 
contestation  raised  to  the  distribution  of  the  proceeds  in  the 
usual  way  liy  oppositions  à  ti'i  de  coi^.srrv'e/',  and  not  by  oppo- 
sitions to  the  seizure  of  the  stock.  It  appears  to  nie  that  the 
évidence  adduced  by  Appellants  in  support  of  the  opposition 
t'yle.d  by  theui  in  the  Court  below  is  sutticient  to  sliow  that 
tliey  bave  coniplied  with  the  renuirenients  of  tlu'  (Iraiid 
Tiunk  Arrangements  Act  of  lN(i2,  as  com})letely  as  they 
c  )uld,  and  that  they  are  therefore  entith'd  to  the  proteeti<»n 
oliered  thereby.  Moreover,  1  am  decidedly  of  opinion  that  the 
judgnient  appealed  froni  should  be  reversed,  because  the  loco- 
motive engine  seized  as  a  moveabk'  is  in  fact  an  intégral  part 
iif  the  iniuioveabie  property  constituting   the  Grand  TiunR 
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Raihvay.  It  i.s  to  ail  intonts  and  purposos  part  of  the  realty, 
un  imnicuhl",  par  (lest  i  mit  ion,  iuu\  is  no  more  lial»letosoi  lire, 
apart  tVoni  the  inunoveal)le  property  to  vvhich  it  boloiiifs,  than 
tlio  (letacheil  l)urrstones  in  a  niill,  the  vats  in  a  brewery,  or 
the  boilei's  in  a  sugai'  factory. 

Meuedith,  J.  :  The  ground  upon  which  I  deeni  it  niy  duty 
to  concur  in  the  judgnient  novv  about  to  be  rendered,  is  that 
1  think  Appellants  are  entitled  to  the  benelit  of  the  statutory 
arrangement  vvhich  they  bave  alleged.  Under  the  statute  it 
was  nece-isary,  in  cn'der  that  the  arrangement  thereby  pro- 
posed  shonld  become  etlectual,  that  the  Grand  Trunk  .(A)in- 
pany  should  obtain  the  consent  ot"  "  three-t'ourths  in  ajiioiint 
"  of  the  creditors  of  the  company  résident  in  America,  and  of 
"  three-fourths  of  the  creditors  résident  in  England."  The 
Word  "  amonnt  "  is  used  with  refen^nce  to  the  creditors  resi- 
<lent  in  America  and  is  omitted  with  respect  to  the  creditors 
in  England.  I  therefore  think  that,  with  l'espect  to  the  english 
creditors,  the  statute  must  be  undcrstood  as  requiring  the 
assent  of  three-fourths  of  those  creditors,  not  in  (unount,  but 
in  nahiher.  The  Respondents,  ivUhont  (idruif tin(j  this, contend 
that  if  the  statute  ought  to  be  interpreted  as  meaning  three- 
fourths  of  the  english  ereditoi's  In  nn/inher,  even  in  that  case, 
the  consent  of  the  proportion  re(|uired  of  the  english  creditors 
bas  not  been  obtained.  According  to  the  paper  C,  it  seems 
that  the  english  creditors  are  nine  in  number  and  the  copies 
of  assent  produced  purj)ort  to  l)e  signed  by  six  only.  (Myn, 
Mills  &  Co.,  are  aiiu)ng  the  six  consenting  creditors  andOlyn 
&  Co.,  are  among  the  three  creditors  who  hâve  not  consented. 
With  référence  to  tins  point,  Hickson,  the  accountant  of  the 
company,  says  :  I  bave  nieans,  and  bave  had,  of  seeing  who 
the  creditors  of  the  company.  Défendant,  were  and  are.  Hav- 
ing  seen  ail  the  books  of  the  company  and  baving  them  in 
my  cbai'ge,  1  can  speak  on  the  subject.  Having  examined  the 
Exhibits  B  and  C,  fyled  by  the  Opposants  in  this  cause,  I  say 
that  sai<l  exhibits  truly  show  who  were  the  creditors  of  the 
Défendants  company,  at  the  dates  mentioned  at  head  of  said 
exhibit,  in  Canada  and  America,  and  in  England,  r»ispectively. 
There  were  no  other  creditors  in  Canada  or  America,  or  in 
England,  to  be  dealt  with  under  the  "  Grand  Trunk  Arranije- 
ment  Act,  one  thousand  eight  hundred  and  sixty-two,"  or  the 
25th  Victoria,  chap.  56."  And  in  another  part  of  bis  déposi- 
tion the  s.juie  witness  :  "In  the  exhibit  C,  "  Glyn  &  Co,", 
figure  as  creditors  of  Defendant's  company  and  "  Glyn,  Mills 
&  Co.",  also,  but  botb  are  one  and  the  saine  creditor,  and  the 
assent  vvritten  by  "  Glyn,  Mills  &  Co."  covers  the  item  oppo- 
site "  Glyn  &  Co.",  in  said  exhibit  C."  This,  certainly,  seems 
very  slender  évidence  to  allow  so  important  a  case  to  rest  on  ; 
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hut  the  évidence  of  Hickson  is  distinct  and  positive;  no 
atteinpt  lias  been  made  to  wcaken  it,  by  cross-exainination, 
oi-  to  contradict  it  by  évidence  for  llespondents  ;  and,  such 
being  the  case,  it  may,  I  think,  be  reasonably  inferred  that 
the  statenient  of  Hickson  was  deemed  by  both  parties  incon- 
trovertible  ;  which  would.  in  .sonie  degree,  account  for  no 
attenipt  having  been  uiade  to  support  it,  by  Appellants,  or  to 
impugn  it,  by  Re.spondents.  The  main  point,  however,  relied 
on  by  Appeilant  was  that  tlieii' right  to  enforce  theirjuilg- 
nient  against  the  Railway  '  'onipany  could  not  be  defeated  or 
postponed,  without  an  actual  payinent  to  theni  of  their  share 
of  the  postal  and  inîlitary  service  nionies,  and  a  tender  of  the 
stock  to  which  they  were  entitled  ;  and  tliey  say  (the  state- 
nient in  the  al)stract  being  (juite  correct)  '■  that  a  promise  to 
"  pay  and  to  tender,  when  the  Défendant  gets  the  means  to 
"  do  so,  cannot  extinguish  the  debt  or  postpone  the  exécution 
"  of  the  judgment."  On  the  other  hand,  the  Railway  Coni- 
[)any  contended  :  "  That  when  the  Act  came  into  full  force, 
"  and  the  consents  in  sec.  23  referred  to  were  given,  from 
"  that  moment  the  25th  section  came  into  eft'e'^t,  and  no  ex- 
"  ecution  could  be  issued  against  the  Company  by  a  creditor 
"  entitled  to  any  of  the  postal  nionies,  and  that  although  the 
"  debts  were  not  barred  or  extinguished,  unless  on  the  pay- 
"  ment  and  tender  referred  to  in  the  23rd  sec,  yet  that  the 
"  reuiedy  by  exécution  was  taken  away  without  any  neces- 
"  sity  of  a  payment  or  tender  by  the  Company."  This  view 
seems  to  be  well  founded.  The  Grand  Trunk  Company  being 
in  enibarrassed  circumstances,  and  it  being  highly  important 
to  the  public,  to  the  stockholders.  and  to  the  creditors,  and 
more  particularly  to  the  non-privileged  creditors,  of  whom 
the  Respondents  were  one,  that  the  road  sliould  be  kept  open, 
and  that  the  keeping  of  it  open,  as  the  Legislaturi'  hâve  said, 
should  not  be  "  imperilled,"  the  Législature  made  a  settle- 
inent  between  tiie  Appellants  and  their  creditors,  subject  to 
its  being  ratitied  by  the  con.sent  of  a  large  inajority  of  ail  the 
creditors,and  of  the  diH'erent  classes  of  those  creditors.  The  re- 
([uired  consent,  as  I  view  the  ca^e,  was  afterwards  given.  liy 
the  settlement  thus  tnade  a  certain  portion  of  the  assets  of 
the  Company  was  set  apart,  exelusively  for  the  benetit  of  the 
non  piivileged  creditors  who  thus  became  privileged  credi- 
tors to  the  extent  of  the  assets  assignée!,  as  it  were,  to  tlu'in. 
It  seems  to  me  plain  that  as  soon  as  the  consent  of  the  reijuii'- 
ed  prop(»rtions  of  the  creditors  was  given,  witliin  the  pe>riod 
allowed  by  the  statute,  the  settlement  became  binding  ujion 
the  mortgagees  and  bondholders  so  as  to  prevent  them  from 
attempting  to  divert  the  postal  and  inilitary  service  moneys 
from  the  non  privileged  cr<^ditors.  And  I  think  it  equally 
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plaiti  tliat  tliu  agret'iuc'iit  iimst  luive  beconie  binding  upon 
both  sides,  nnd  xipon  ail  parties  at  tlie  saine  moment  of  time. 
And  therefore  tliat  iVom  the  moment  the  postal  and  military 
service  moneys  became  secured  to  the  non  privileged  creditors, 
they  became  incapable  of  interfering,  either  by  exécution  or 
otlierwise,  with  the  assets  left  l'or  the  satisfaction  of  the  claiuis 
of  the  bondholders  and  mortgagees.  The  Législature  hâve 
declared  that  the  company  may  issue  bonds  to  be  secured,  on 
the  postal  and  military  service  moneys,  and  that  such  bonds 
may  be  issued  in  favour  of  the  non  privilej^'cd  creditors,  or 
that  the  company  may  dispose  of  such  bonds  an<l  ftpply  the 
proceeds  to  the  payment  of  the  non  privileged  creditors.  For 
the  exercise  of  the  powers  thus  vested  in  the  company  in  tlu; 
interest,  it  may  be  observed,  of  the  non  privileged  creditoi's, 
a  consideral)le  period  of  time  was  required,  and  it  cannot  be 
snpposed  that  during  the  time  so  required  the  Législature  in- 
tended  that  the  non  privileged  creditors  ahould  havd  the  right 
to  enforce  their  claims  against  the  whole  of  the  property  of 
the  company;  fo)-  the  tenilencyof  the  statute,  under  that  sup- 
position would  be  to  invite  the  non  privileged  creditors  to 
attempt  at  once  to  enforce  their  claims  by  exécution,  and  in 
that  way  emperil  the  keeping  open  of  the  road,  which  it  was 
the  avovved  object  of  the  Législature  to  secure.  ïhe  proceed- 
ing  on  the  part  of  the  Respondents  is  also  open  to  this  objec- 
tion, that  if  it  were  sanctioned  the  non  privileged  creditors 
would  liave  ail  the  advantages  of  the  statutory  settlement, 
and  yet  deprive  the  mortgagees  and  liondholders  of  the  con- 
sidération for  which  those  atlvantages  were  given.  It  does  not 
appear  that  there  bas  been  any  want  of  diligence  on  the  part 
of  the  Company  in  endeavouring  to  make  the  postal  moneys 
and  military  service  moneys  available  to  the  creditors  ;  but 
even  if  there  had  been,  the  right  of  the  bank,  in  that  case, 
would  be  to  enforce  the  statutory  arrangement  and  not  to  de- 
feat  it.  ITpon  the  whole  therefore,  I  am  of  opinion  that  the 
recjuired  proportions  of  the  creditors  gave  their  assent  in  due 
time  to  the  Grand  Trunk  arrangements  act  of  1862,  that  from 
the  time  that  as.eent  was  given,  the  postal  moneys  and  mili- 
tary service  moneys  hâve  been  set  apart  for  the  benefit  of  the 
non  privileged  creditors  (the  balances  of  whose  claims  are  to 
be  satisHe<l  by  an  approbation  of  stock  in  their  favour),  and 
that  the  non  privileged  creditors,  whose  claims  hâve  been 
*■','! i  provided  for,  camiot,  in  the  niean  time,  enforce  those 
N  ..gainst  the  other  assets  of  the  company,  which,  under 
fin  >\  .ngement,  are  left  for  the  satisfaction  of  the  claims  of 
■if  )i  '.,.  Tulholders  and  moi'tgagees.  The  right  of  the  company 
.1  opposition  under  the  circumstances  just  mentioned 
cannofc,  i  think,  be  (piestioned.  For  thèse  reasons,  I  am  of 
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opinion  that  the  exécution  sued  outby  the  Respondents  ought 
to  be  Het  aside. 

Ayf.win,  J.,  wliile  coneurrinff  in  the  j»idginent,  was  of  opi- 
nion that  the.Court  below  was  right  as  to  the  Hi"st  point,  the 
certiticate  of  tlio  cre<htors'  consent,  produced  by  the  Company, 
lieing  in  his  opinion  whoUy  insufhcient  and  absohitely  null 
and  void. 

])UVAL,  C.  J.  :  The  judgincnt  is  based  upon  tlie  ground  that 
the  loconjotive  forms  pai't  ot  tiie  realty.  The  court  gives  no 
opinion  as  to  wliether  the  Compauy  lias  conipHed  with  the 
requirements  of  the  law.  His  honor  beUeved  tlie  h)Comotives 
fornied  a  part  of  the  road  just  as  much  as  the  whoel  forined 
part  of  the  coach.  The  fact  of  an  article  aduiitting  of  being 
ivmoved  was  no  argument  against  tliis.  The  keys  of  a  liouse, 
for  example,  might  easily  be  taken  uway  and  yet  belonged  to 
tlie  house.  As  to  the  consent  of  the  creditors,  there  appeai'ed 
to  be  some  négligence  or  clérical  blunder  in  the  papers.  Mat- 
tcrs  of  tliis  kind,  however,  were  too  important  to  admit  of 
clérical  blundei-s.  But  fortunately  for  the  Company,  the  court 
pnmounced  no  opinion  on  this  (piestion. 

MoXDKLET,  J.,  obeerved  that  the  court  was  not  called  upon 
to  décide  whether  the  Company  had  obtained  the  required 
consent. 

DuUMMOXD,  J.,  added  that  he  did  not  wish  it  to  bo  under- 
stood  from  his  previous  retnarks  that  he  pronounced  an  opi- 
nion that  the  Company  had  not  complied  with  the  Act. 

The  following  was  the  judginent  of  the  Court  of  Appeals  : 
•  The  Court,  considering  that  the  locomotive  ongine  sei/ed  in 
tins  cause  forms  part  of  the  rolling  stock  of  the  Grand  Trunk 
Hailway  Company  :  considering  that  the  said  locomotive  en- 
glue is  an  inilispensable  portion  of  the  realty  forming  the  said 
road  and  is  in  law  an  imnioveable  {iinineuJtle par  des^thiation), 
tlie  Court  liere  doth  reverse  and  set  aside  the  judgment  ren- 
ilered  in  the  Court  below,  and,  proceeding  to  pronounce  the 
judgment  the  Court  lielow  ought  to  hâve  rendered,  doth  main- 
tain  the  opposition  of  the  said  (Jrand  Trunk  Railway  Coin- 
paîiy  and  doth  order  that  riiain-lcrée  be  granted  to  them  of 
the  said  seizure.  (10  J .,  p.  11  ;  Ki  D.  T.  Il  C,  p.  IT.'i  et  1  L.  C. 
L.  J.,  p.  r):i.) 

(yAllTlEii  and  PoMiNViLLE,  for  Appellants. 

A.  and  W.  RoHERTSON,  for  Respoiulents. 
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BAIL  UNDER  A  OAPIAS. 

SUPEKIOK  Court,  Montréal,  Slst  Octolier,  1H(J5. 
Coram  Badolev,  J. 
Macfarlane  vk  Lynch. 

Ileld:  Tliat  wliero  tlie  bail  of  a  party  oriKinally  arrcsted  uiuler  a 
rapinit  ad  rei>})Oiidin(bim  havc  oim>ed  hiiii  to  be  imprisoned  iinder  a  wrii 
of  conlriiivte ]nir  corps  issiieil  at  tbi^ir  instance,  in  cnlor  Ihat  lie  «houlii 
\indery;o  tbe  impri.-onment  iiri{!osei<  as  a  piiiiislmicnt  nnder  subHccliun 
L'ofSw.  12  of  (!li.  87  of  tbe  ('on.  Stat.  of  \j  C,  ihe  bail  caniiot,  for  tliat 
rea8(m  iilone,  claiiii  that  tbeir  bail  bond  sbould  be  cancelled  and  dis- 
cbar;;ed. 

This  wa.s  a  pétition  by  the  bail  of  Défendant  who  wjis 
originally  arrested  under  a  writ  of  capias  ad  respondehduni, 
clainiing  tliat  their  bail  bond  ahould  lie  cancelled  and  dis- 
cliarged.  l'he  Défendant  had  neglected  to  fyle  the  statenieiit 
required  by  section  12  of  cb.  87  of  the  Con.  Stat.  of  L.  C,  in 
conse(iuenee  whereof  lie  had  been  condenmed  to  a  certain 
terni  of  inipri.soninent,  under  snb-section  2  of  said  .sec.  12. 
The  PlaintiHT  not  havinor  succeeded  in  finding  Défendant,  the 
bail  caused  a  writ  of  contrainte  par  corjhs  to  be  i.ssued,  at 
their  own  instance,  under  which  Défendant  was  arrested  and 
iniprisoïK'd  in  the  coninion  gaol  of  th(^  district.  The  bail  now 
clainied  to  be  released  from  further  responsibility  under  tlie 
capias. 

Per  CcRIA.m  :  It  is  quite  iinpo.ssiljle  to  grant  the  présent 
application.  The  Défendant  is  undergoing  imprisonment  as  u 
punishnient,  and  is  in  no  sensé  in  cu.stody  under  the  writ  of 
capidN  ad  rcKpondcnduw.  Whether  he  has  been  placed  in 
continenient,  at  the  spécial  instance  of  the  bail  or  not,  dties 
not  aftect  the  question.  To  get  rid  of  their  responsiliility  the 
bail  niust  surri^nder  the  Défendant  in  the  usual  way,  and 
I  cannot  hold  wliat  has  lieen  done  as  a  surrender  in  di.schai-gc 
of  the  bail.  The  pétition  is  therefore  rejected.  (10  J.  p.  2(j  et 
1  L.  C.  L.  J.  p.  99.) 

Strachan  Bethine,  Q.  C,  for  Plaintifïs. 

DoUTRE  and  DoUTRE,  f(jr  the  petitioners. 
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QUEEN's  BeNCH,  (AI'PEAL  side.) 

Montréal,  29th  February,  1868. 

In  appeal  froni  tlie  Superior  Coui't,  District  of  Montréal. 

Coram  Duval,  Ch.  J.,  Caron,  J.,  Drummond,  J.,  Badoley,  J. 

Owen  Lynch,  cf  rt/..  Défendants  in  the  Court  below,  Appel- 
lants  ;  arid  Andrew  Macfarlane,  Phiintitfin  the  Court 
below,  Respondent. 

IlchI  :  That,  al'ter  tho  expiration  of  the  delay  of  onemonth  accorded 
for  the  snrrender  of  a  Défendant  by  lus  Bail,  iinder  a  Bond  in  terms  of 
Soc.  11  of  Ch.  87  of  the  Cens  Stat.  of  L.  C,  the  liabiiity  of  the  Bail  to  pay 
the  Plaintiff's  debt  beconies  ahsolute.  (1) 

This  was  an  Appeal  froni  a  judgnient  rendered  by  the 
Superior  Court,  at  Montréal,  on  the  28th  of  February,  1866, 
condeniningf  Appellants  to  pay  to  Respondent  the  sum  of 
i?154().4f),  besides  interest  and  costs.  On  the  llth  of  May,  1861, 
Resjiondent  sued  out  a  writ  of  capias  ad  res'pondeindmn 
apiinst  James  Lynch,  under  wliich  he  was  arrested  and  gave 
bail  to  the  sheritt  for  bis  appearance  on  the  retnrn  day  of  the 
writ.  On  the  day  of  the  return,  Appellants  executed  a  Bond, 
in  terms  of  section  eleven  of  chap.  87  of  the  Consolidated 
Statutes  of  Lower  Cannda.  The  undertaking  of  the  Bond  was  : 
"  que  James  Lynch  se  livrera  ès-mains  et  à  la  garde  du  shérif 
"  du  District  de  Montréal,  dès  qu'il  en  sera  requis  par  un 
'•  ordre  de  la  Cour,  ou  d'aucun  Juge  d'icelle,  émané  en  vertu 
"  de  la  loi  ;  ou  fums  un  mois  après  le  service  de  tel  ordre  .sur 
"  lui  le  Défendeur,  ou  sur  eux  Ùwen  Lynch  et  Théophile  Ra- 
"  pin,  et  qu'à  défaut  de  soumission  à  tel  ordre,  le  Défendeur 
'  payera  au  Demandeur  sa  créance  avec  intéi'êt  et  dépens  ;  et 
'  que,  dans  le  cas  oio  le  Défendeur  ne  se  livrerait  pas,  tel  que 
"  requis,  ou  ne  payerait  pas  le  Demandeur,  tel  que  sus  dit, 
•'  qu'alors  eux  Owen  Lynch  et  Théophile  Rapin,  s'enf/agent 
"  et  promettent  solidairenient  payer  au  Demandeur  sacréan- 
"  ce,  avec  intérêt  et  dépens."  Such  proceedings  were  after- 
wards  had  in  the  case,  that,  by  the  final  judgment  rendered 
therein,  on  the  81st  day  of  October,  1864,  James  Lynch  was 
condemned  to  pay  Respondent  the  sum  of  $1203.40,  besides 
interest  and  costs.  James  L^'nch  having  wholly  failled  to 
inake  trnd  fyle,  in  the  office  of  the  Prothonotary  of  the  Court, 
M  sLiilorrient  under  oath,  such  as  required  by  the  12th  section 


(1)  V.  art.  825  C.  V.  C. 
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of  tho  Act,  witilin  thirty  days  fn^m  the  reiidorinij  of  tli»^ 
jiKl^mciit,  h((  wiis  onlorod,  by  a  juilf^incnt  of  tlu^  C'ourt,  ron- 
(It'iMMl  on  tlio  2!)tli  April  LSOô.to  be  impri.sonod  in  tho  coninioii 
giiol  of  tins  district,  for  tho  poriod  of  six  nionths,  in  punisb 
ment  of  his  niiHconduct,  nnd  nogloct  to  niako  and  fylc  sucli 
statoniont,  of  which  ho  was  thoreby  adjudofOd  to  havo  boon 
guilty.  This  ordor,  for  tho  iniprisonnicnt  of  Janios  Lynch  was 
'pet'Honally  narved  on  Théophilo  Kapin  (ono  of  Appolhints), 
on  tlio  2!)th  of  .luly,  1805,  and  on  Owon  Lynch  (tho  othor 
Ap))olIant),  on  tlio  2nd  of  August,  1865,  with  a  notico  at  foot, 
signod  by  liospondcnt,  in  tho  following  words  :  "  You  an 
"  horoby  ro(|uirod,  as  tho  bail  or  socuritios  of  Défendant 
"  Janios  Lynch,  to  surrondor,  or  cause  to  bo  surrendorod, 
"  forthwith,  the  body  of  Janios  Lynch,  for  the  purposo  and 
"  aecordilig  to  the  roquirenieiits  of  tho  forogoing  order,  and 
"  that,  in  defaultof  your  so  doing  Plaintitt',  Andrew  MacFar- 
"  lano,  will  sue  you  for  the  rocovoiy  of  tho  debt,  intorest, 
"  cbsta  ànd  subséquent  costs  due,  owing  ami  payable  to  bini 
"  by  James  Lynch."  The  7itont/i  aftor  service  of  said  order 
(within  whicli,  by  the  torms  of  tho  Bond,  Appellants  wore 
bouiid  to  surrondor  tho  body  of  James  Lynch)  oxjnval  on 
tite  ''ind  of  Soptemher,  I8()5,  and,  in  conse(|Uenco,  liospon- 
dcnt sued  Appellants,  on  tho  I  Itli  of  Soptenibor,  18G5'for  tho 
reoo\-'ory  of  tho  <lebt,  intorest  and  costs  due  by  James  Lynch, 
bj'  writservod  on  Théophilo  Rapin,  on  tho  l.'îtli  of  Septoni- 
ber,  I8(i5,  and  on  Owon  Lynch,  on  the  14tli  Soptenibor,  1805, 
and  roturnablo  tho  2nd  of  Octolier,  18()5.  On  tho  16th  Sep- 
teinber,  1805,  {nameiij,  more  t/ian  one  momth  aiid-a-ludf 
a/ter  the  rvqnived  lime),  Appellants  caused  James  Lynch  to 
bo  imprisoi'od,  and,  on  tho  29th  of  Soptember,  1865,  they  of- 
fored  to  pay  Respondent  !?25.27  as  and  for  the  costs  of  his 
action.  Tho  Rospondent,  considcring  that  tho  liability  of  Ap- 
pellants to  pay  the  debt,  intorest  and  costs  due  him  by  James 
Lynch  had  bocoino  ab.soliite,  by  reason  of  thoir  failuro  to  sur- 
rondor the  body  of  the  dobtor  within  one  movtli.  of  the  ser- 
vice on  them  of  the  order  to  that  ond,  returnod  his  action 
into  Court.  Tho  Appellants  pleadod  three  exceiÂions  lyéremp- 
toires  and  the  gênerai  issue.  By  the  first  exception,  Appel- 
lants contended,  that  they  had  nover  been  legally  put  en  de- 
7neure  to  produco  the  body  of  Jaines  Lynch.  By  the  second 
cxce|)tion,  Appellants  alleged  that  they  had  done  diligence 
to  surnuidor  tho  body  of  tho  dobtor,  but  that  Rospondent 
issued  a  writ  of  contrainte  par  corps  against  Jaunis  Lynch, 
on  tho  22nd  of  May,  1865,  and  fi-audulently  abstainod  froni 
arrosting  Lynoli  thoreunder,  and  that  tho  bailiff  chargetl  with 
the  exécution  of  said  writ  informod  Lynch  to  keep  out  of  the 
way.     And  that  Appellants  had  thom.solves  caused   Lj'nch  to 
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l»e  iinprisoned  in  obédience  to  tlu^  order  of  the  2î)tl>  of  April, 
ISOf),  on  the  Kith  of  S('i)t('inbcr,  iHdf).  And,  by  the  third  ex- 
ception, Appellants  contended  that  thcir  oH'ei's  to  puy  !:<2r).27 
of  costs  was  ail  that  could  be  le^ally  clainied  froni  theni,  and 
prayed  that  the  ainount  tnij^ht  be  deelared  coiiipensated  by 
tlu;  costs  tliey  had  been  put  to  in  pleading  to  Hespoiidents 
action.  The  folhnvinj,'  was  the  jud^nnent  of  the  Superior 
('i)urt:  "The  Court,  considerin^f  that  l'Iaintiff  hath  estal)- 
lished  the  niaterial  allégations  of  his  déclaration,  and  that  tho 
claini  of  l'Iaintiff  caruiot  be  defeated  by  reason  of  anything 
])leaded  and  proved  by  Défendants  ;  itisordered  and  adjudged 
that  Plaintiff  do  recovt'r  froni  Defenilants,  jointly  and  sevo 
rally,  tluî  suni  of  ii5l540.4î),  to  vvit  :  the  s'uni  df  l$120:{.40, 
iiniount  in  principal  of  the  judgiiient  of  tins  Court,  rendered 
on  the  tliirty-tirst  day  of  October,  1(S(54,  in  a  cause  bearing 
nuinbei-  12()N,  vvherein  Andrew  MacFarlane  was  l'Iaintiff 
against  Jauiea  Lynch,  Défendant  ;  and  tlt(!  suni  of  1?8.'}7.09, 
ainount  of  costs  taxed  as  well  upon  the  said  judgnient  as 
upon  the  judgnient  of  the  Court  of  Queen's  Bench  (appeal 
side),  rendered  on  the  ninth  Septeinber,  1<S(J4,  sctting  asido 
and  reversing  the  interlocutory  judginent  pronounccd  by 
said  iSuperior  Court  on  the  twenty-eighth  June,  l(SOI,(iua- 
sliing  the  writ  of  cdjùnfi  <id  reupondenduni  issue*!  in  the 
above  cause  No.  l20iS  against  Lynch,  with  costs  against 
hini,  and  other  costs  subsecjuently  incurred  by  Plaintiff,  as 
set  forth  in  his  déclaration  ;  and  for  the  payieent  of  wliich 
sums  of  SI  208.40,  tho  interest  thereon,  and  !i?387.()f),  costs  as 
aforesaid,  Défendants  becanie  and  were  and  are  jointly  and 
severally  bound  and  liable  as  the  sureties  of  Lynch  under  tho 
security  bond  entered  into  by  Défendants,  on  the  seventeenth 
day  of  June,  l.SOl,  on  behalf  of  Lynch,  to  pay  to  Plaintiff, 
together  with  interest  on  !?455.20,  froni  the  twenty-second 
day  of  Mardi,  18(51,  on  i?.S77.70,  from  the  eighth  April,  i«Gl, 
on  .S870.50,  froni  the  fourth  day  of  Mardi,  l<S()l,and  on 
8'337.0f),  froni  the  fourteenth  day  of  Septeinber,  l(S(ir),  ilate  of 
service  of  process  until  paid  and  costs  of  suit." 

DouTRE,  Q.  C,  for  appellants,  subniitted  the  followiiig  pro- 
positions :  1ère  Exception.  Les  Appelants  prétendtMit  (|u'ils 
n'ont  jamais  forfait  leur  cautionnement.  8ur  une  re(| note  ^'.ï; 
parte,  l'intimé  a  obtenu,  le  19  avril  liSG5,  l'ordre  condamnant 
James  Lynch  à  un  oniprisonnement  de  .six  mois.  Depuis 
l'épocjuc  où  ce  jugement  a  été  rendu,  la  Cour  Supérieure  a 
invariablement  jugé  qu'un  défendeur  devait  être  notifié  des 
[irocédés  adoptés  contre  lui,  pour  recjuérir  l'application  des 
clauses  pénales  du  Statut  Mais  ce  n'est  pas  là  le  vice  do  pro- 
cédure dont  se  plaignent  les  Appelants.  L'ordre  condamnant 
James  Lynch  à  l'empri-sonnement  n'était  pas  un  ordre  ni  à 
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ilaiiuis  r^yiich,  ni  h  hcs  ciiutidti.s  di'  le  livrer.  Pour  nous  Hcrvir 
tlt'H  tt'rmoH  (K-  cautioiuK'tiK'iit,  tiaiiu's  Lyiicii  iiefuil  /*as  i't(iiiis 
«If  se  livrer  et  les  cautions  n  étaient  pas  «lavanta^^e  ri'(iiiisiH 
(h'  le  livrer.  L'intimé  coni))renant  l'insurtisance  <le  eet  ordre  l'i 
I  ef^ai'd  (les  cautions,  a  cru  y  suppléer  en  les  retjuérant  hii- 
mcnifi  (le  livrer  (surroider)  leur  principal.  Mais  le  caution- 
nement n'ohli^eait  les  cautions  à  agir  (pu;  lorsipj'elles  seraient 
re(pjises  par  un  ordre  de,  la  Cour  ou  d'ituraii  jii(/<'  (l'iit'lli-,  et 
non  i)as  sur  une  re(|uisition  du  demandeur.  Sur  l'avis  au(piel 
les  cautions  avaient  droit,  voir  :  Schroder,  />(/('•  of  liait,  [)\>. 
I(i7,  Ki-S.  A(Jdison,  Ou  Citntnwts,  yio  1 12;i  :  "  In  tlie  case  of 
p(;nal  l»onds,  if  theni  is  a  condition  nnne.\ed  to  tlie  l>ond  t'or 
tlie  heneHt  ot  the  ol)lig(M',  and  the  oliligee  is.liy  tlie  ternis  of  it, 
to  do  tlu^  Hrst  act  or  to  concur  with  tho  oblii^or  in  doing  tlie 
first  act,  ho  niust  do  or  concur  in  doing  tliat  Hrst  act  '  it'ore  lie 
can  deiiiand  the  penalty.  It'astranger  (comme  ici  la  (Jour  ou  le 
juge)  is  to  do  the  Hrst  act  the  ohlig(»r  is  to  procure  tliat  stranger 
to  do  it,  hoiug  l'or  lus  bencHt  ;  but  it"  the  ol>ligee  hiniselt'  is  to  d(» 
it,  the  obligée  cannotdemand  the  ])enalty,till  lie  hasdone  it;  itis 
with  regard  to  him  in  the  nature  ot'  a  condition  précèdent.  " 
Pothier,  Ohliijttlioiis,  No.  14(1  :  "  Le  débiteur  ne  peut  être  mis 
en  demeure  que  par  une  demande  en  justice."  Ici  c'était  une 
condition  même  du  cautionnement  (|Ue  le  principal  ou  les  cati- 
tions  fussent  rerjuis  pai"  un  ordre  de  lu  Cour  on  ilnjai/e.  Les 
Appelants  .soumettent  donc  (pie  l'intimé  eût  dft  les  faire  rerpjé- 
rir  par  une  règle  de  produiri*  la  personne  de  James  Lynch. 
C'était  la  seule  manière  It^gale  de  faire  procéder,  l'ordre  de  la 
Cour  ou  du  Juge.  'Inde  Krrept ion  :  Les  Appelants  prétendent 
()ue  c'est  la  fraude  de  l'Intimé  (]ui  i  empêclié  l'ordre  d'empri- 
sonnement d'être  exécuté  contre  Lynch  ;  (pie  le  retour  von  e>t 
iv renias,  est  frauduleux  et  faux  ;  (pie  Lynch  a  été  trouvé  par 
les  agents  du  Demandeur  et  n'a  pas  été  appréhendé  dans  le 
but  de  donner  lieu  à  cette  action,  et  (]ue  les  Appelants  ont  été 
eiiipi^'hés  de  livrer  leur  ])rincipal  par  le  fait  (lu  Demandeur. 
La  [ireuve  des  Appelants  n  établi  la  véi'ité  de  ces  assertions 
hors  de  tout  doute.  Il  est  en  preuve  que  la  pn  ni  love  démarche 
de  l'huissier  a  été  d'aller  dire  à  O'Neill  où  pensiuiinait  Lynch, 
de  faire  savoir  à  ce  dernier  que  les  instrn(ti(iiis  re(;ues  par 
rhui.s.sier  avec  le  warrant  n'étaient  pas  di'  l'?irrêter,  mais  de 
faire  un  rapport  de  non  eM  inventus  ;  que,  se  conformant  à 
ces  instructions,  rhui.ssier  a  rencontré  plusieurs  fois  Lynch,  et 
(jue  loin  de  tenter  de  I  arrêter,  il  se  sauvait  de  lui  comme  si 
c'eût  été  Lynch  (pli  fût  chargé  d'appréhender  l'huissier  ;  que, 
durant  ce  temps,  Lynch  s'est  retiré  aux  Tanneries  dans  la  vue 
de  faciliter  à  l'huissier  l'exécution  de  ses  instructions  qui  con- 
sistaient à  ne  pas  l'ai'rêter.  Potlùei',  Chligaiions,  No.  349  in 
fine  :  "  Il  nous  reste  à  observer  (ju'il  ne  peut  y  avoir  lieu  à  la 
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peine,  lors(|Ue  c'est  par  le  t'ait  du  créancier  (pie  le  délateur  a 
été  empêché  de  M'ac(|uitt»M'  de  son  «»ltli^ation."  Addison,  <hi 
roiitniits,  \o.  ll'i'i:  "  He  who  prevents  a  thin^  t'rom  hein;; 
done  shall  not  avail  hinisclf  of  the  non  performance  which  In^ 
lias  occasioned."  Idem,  No.  W'I'i.  'Ahni'  h'u'rt'iition  :  Les  Appe- 
lants ])rétendent  enfin  qu'en  snpjiosant  (pie  la  re(|uisition  (pli 
leur  a  été  faiti;  sous  la  sit^niature  privée  de  l'Intimé  de  livrer 
F^ynch  remplissait  les  vues  de  la  loi,  et  qu'en  •-npjjosant  eiicon^ 
(pie  rintinié  aurait  fait  dili;^f'nce  ])onr  faire  appréhender 
liVueli,  ou  du  moins  n'aurait  rien  fait  pour  einjx'cher  les  Ap- 
pelants de  livrer  Lynch,  l'alternative  assuiiKM,'  par  les  Appe- 
lants de  payer  la  dette  due  par  Lynch,  à  l'Intimé,  dans  le  cas 
de  non  livraison  de  Lynch,  n'était  (pi'iine  claus«'  comminatoire 
dont  ils  pouvaient  se  pur^jer  en  Umt  tem|)s,  en  li\  rant  Lynch. 
L(!  point  de  fait  sur  lequel  s'a])puie  cette  prétention  consiste 
en  ce  (pie  les  Appelants  ont  eH'ectivement  livré  la  j)ersonne  de 
Lynch,  apivs  l'institution  de  l'action,  mais  avant  son  rap])ort 
en  Cour,  (pi'ils  en  ont  notilié  l'Jntimé  et  lui  ont  olfert  les  frais 
par  lui  faits  jusrpi'au  moment  de  cette  notification.  Il  est  di' 
plus  en  fait  (pie  Lynch  a  suhi  toute  la  peine  di-  son  empri.son- 
nemeiit  de  six  mois,  et  (jUe  si  le  jujfenient  dont  est  appel  était 
maintenu,  l'Intimé  aurait  substantiellement  ohtenu  deux  fois, 
sous  deux  formes  ('ifi  'rentes,  racconiplissemeiit  des  conditions 
du  cautionnement,  c'tst-à-dire,  la  livraison  de  Lynch,  sa  puni- 
tion par  six  mois  d'emprisonnement,  et  en  même  temps  la 
peine  stipuh'c  pour  ne  l'avoir  pas  livré!  La  prétention  de  l'In- 
timé, telle  (pi'exj)()sée  en  Cour  Inférieure,  est  (pie  dès  (jue  le 
délai,  durant  lequel  le  Défendeur  doit  être  livré  par  ses  cau- 
tions est  expiré,  la  peine  est  encourue  sans  remède.  Il  .se  fonde 
pour  cela  sur  les  termes  de  la  3ème  sous  section  de  la  12ème 
section  du  chapitre  H7  des  Statuts  Refondus  du  Bas-Canada, 
hujuclle  est  con<,'ue  dans  les  ternies  suivants  :  "  8.  Kt  si  le  Dé- 
fendeur, contre  letpiel  il  a  été  ainsi  émis  un  ordre  d'emprison- 
nement, ne  se  livre  pas  de  lui-même  ou  n'est  pas  livré  à  cet 
i  H'et  conformément  aux  exi^^ences  du  dit  ordre  à  cet  é^^ard, 
alors  les  parties  cpii  se  .sont  portées  cautions  que  le  Défendeur 
se  remettrait  sous  la  ^arde  du  shérif,  seront  dès  ce  moment  là 
tenues  de  payer  au  dit  Demandeur  la  dette,  les  intérêts  et  les 
frais,  relativement  auxquels  il  a  été  donné  caution, ainsi  que  tous 
les  frais  subséquents."  Cette  loi  n'est  pas  plus  ])ositiv(;,  quant 
à  l'échéance  du  terme  ou  de  la  condition,  que  ne  le  sont  t(jutes 
les  lois  en  vigueur  dans  le  pays.  D'après  nos  lois  la  clause 
pénale,  à  quelque  genre  d'obligation  qu'elle  soit  attachée,  n'est 
()ue  comminatoire,  et  elle  peut  toujours  être  évitée  par  l'ac- 
complissement, même  tardif,  de  l'obligation  à  laquelle  elle  est 
jointe.  Sur  la  clause  comminatoire,    voir  les  autorités  citées 
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'IV  rc  lIo)iiln'  et  Dniurs.  (I)  Vi^ih'wr,  Ohlvititiovtt,  l^n  34î)  ; 
"  Sfloii  nos  iisM^^t's,  soit  (|Ut'  1  olili^'niioii  jtriinitivc  coiitiriiiic 
un  tcriiH'.  (Iiiiis  lc(nu'l  clic  doive  être  îiccoinplio,  soit  (|nVllr 
n'eu  eoiitieiiiie  juuMiii,  il  faut  ordi imi irmcut  (ce  mot-  est  expli- 
(|ué  dans  lu  note  de  l'auteur)  une  interpellation  judiciaire,  j)oiu' 
mettre  le  déliitenr  en  demeure  "t  ])our  doiuier  en  consé(iuence 
ouveiture  à  la.  ])eiiie."  Idem,  Ohl ii/dl ions,  No.  (i7"J.  (lUyot,  H<''|). 
\'o.  cldiisc:  "  Les  peines  stipulées  dans  lesact.es  sont  orditiaii'e- 
ment  réj)utées  comminatoires,  »i  moins  (pie  la  |)artie  intéres- 
sé(>  ne  pi'ouve  en  justice  (pi'elle  a  soulfert  un  )iréju<lice  léel  par 
l'inexéeutiou  de  la  convention  de  la  ])art  de  l'ohlit^é,  etc., 
etc."  "J)ans  les  iniicnu-nts  rendus,  soit  en  matière  civile  soit 
en  matièi'e  criminelle,  1<  rs(pi'il  y  a  «pu  Ique  disposition  (pli 
oi'doune  à  une  partie  de  l'aire  (piekpie  chose  dans  un  certain 
temps,  ])eine  (K-  d(''cliéanco  de  (pielipie  dro't,  cette  disposition 
n'est  r(''put(''e  (pie  eonnninatoire,  c'est  à-dire  (pie  celui  tpii  n'a 
pas  exécuté  le  Jugement  d-ins  le  temp.>  tixé  n'est  pas  pour  ci'la 
déchu  de  sou  (lr(»it  à  moins  (pi'à  l'échéance,  l'autre  partie  n'ait 
ohteuu  un  juc-ement  (pli  l'ordoii'.ie  ainsi,  etc."  Idem,  Vo  Peine. 
Sect.  "2,  pajj^e  (i7.  Ai-oou,  Proif  Fnt  nrids,  liv. .'},  ch.  24et  .'{5,  tome 
2,  pj).  1!)")  et  2Ul.  Housseau  de  Lacoinhe,  \'o.  Ha  use,  Xo.  !>,  10.  Si 
l'on  objecte  que  le  ('d/nns  est  une  institution  anglai.se  et  que  nous 
d(>vous  èti'e  gouvernés  par  la  jurisprudence  anglais(!  sur  ce 
point,  les  ap])elants,  sans  admettre  l'exactitude  de  cette  pro]iosi- 
tion,  ]. rétendent  que,  môme  dansée  cas,  ils  doivent  avoir  gain  de 
cause.  Storv,  on  contracts.  No.  1020,  p.  H'.V.i:  Wlu'U  a  certain 
gross  suin  ot'  money  is  reserved,  in  an  agri-ement,  to  lie  paid  in 
case  of  the  noupert'ormance  oi"  sueh  ngreeinent,  it  is  generally 
to  be  considered  as  a  penalty,  the  légal  opération  of  which  is 
not  to  create  a  t'ort'eiture  of  that  l'utire  suin,  but  ouly  to  cover 
the  actual  dainaifes  occasioned  bv  the  breach  of  contracts.  "  Ici 
le  seul  donnnage  consistait  dans  les  frais  d'action,  les(piels  ont 
été  oti'erts.  Schroder,  Law  of  Bail,  p.  N8:  "  Formerly  nothing 
Avas  considered  to  be  a  perforn.ance  to  the  conditica)  of  the  bail 
bond  except  putting  in  and  p(>rf  ecting  bail  above.  But  it  is 
now  determined  that  a  ])rincipal  by  voluntarily  surrendering 
himself.  (.^(j.,  tlu'  Courts  will  stay  proceeding  on  the  bail  bond. 
Idem,  p.  '47:  "Bail  above   may   be  put  in  and  the  princii)ai 


(1)  liii  olause  iV'solutoire  non  ronnniimtoirc  ne  doit  jwis  ôtre  t'xt''oiitt''e  j'i  la 
rigiuMir.  {lfi))iii<r  vs.  /hiiiiis,  {'.  ,S.,  Moiitiviil,  'M)  (U'ccmlne  18.")ii,  |)av,-I., 
Î^MiTii,  .).,  vt  Haih.i.kv,  .1.,  .")  A'.  ./.  iV.  V..  p,  .%S.)  Ia"  (lOliitt'ur  t|iii,  dans  un 
ui'to  do  l'cmipiisition,  otitienl  de  hit's  ('n'ancifis  icniis*'  d'imo  parti»'  de  sa  dette 
et  tornu's  de  ]iaieinent  pour  le  reste  à  la  eoiidition  ((u'il  paie  le  iniMitaii*  de  la 
eoniposili<ui  au  temps  tixé,  seia  tenu  de  payer  le  montant  entier  de  Imites  les 
créaiu'es,  s'il  n'a  pas  fait    les  jiaiements  au  tem|)8  eonveiiu  dans  l'aete  d»' 
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il  ait  fait  otl'ie  cle  faire  ees  paiements.   [lUniiilnj  et  al.,  vs.  Hun  It/)',  ('.  \i.   H. 
Monnéal,  janvier  1845,  l  A'.  J.  A'.  Vm  P-  -«-t;.) 
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reiidered  bet'ort!  tlie  return  of  tlie  writ  or  at  any  tinie  ]»end- 
iii^f  tlie  suit  or  even  at'ter  judf^inent,  sultjeet  to  the  toUowini^ 
leinark.s.  Forinerly  it  was  tlie  praetiee  et  tlie  Courts  to  allow 
a  render  al'tei'  tlie  l'etui'ii  of  iioii  isf  lurt'nh's  t-o  a  ca-.sa.  Sult- 
se(pn>iitly  tlie  tiiiie  witliin  vvliicli  a  reiidei-  nii^jlit  l>e  niadt;  was 
exteiided  to  tlie  return  ol"  tlie  tirst  lUid  at'tervvaids  to  tliat  ol' 
tlie  second,  S(;i  tac."  Jdeiii,  p.  I4S:  "  Wlieii  bail  are  sned  in 
an  ticlioii  (>f(l('l>l,(n\  tlie  recoirni/ance  tliev  Iiave  in  tlie  Kinif's 
lîeiicli  by  bill.tlie  spacc  <ii'  ci;,'lit  ontire  days  in  fuU  tenu  ne.st 
ai'ter  tlie  return  ot"  tlie  process  ai^ainst  tlieiii,  to  make  tlie 
rentier".  ..."  Likewise  wlieii  an  action  was  coitinieiiee(l  and 
at'terwards  discontinued  and  tlie  bail  l'endercil  tlie  jirincipal 
bei'ore  tlie  brin<i'iii<if  of  a  iww  action,  tlie  Court  lield  tlie  reii- 
(U'V  to  bi!  ifood.  its  iiein;^  before  tlie  return  of  tlie  pnicess  in 
tlie  iicw  suit."  Idem,  pp.  140,  lô3,  04.  Tidil's  Cractice,  T.  1er 
p.  2<S2  (it  suiv.,  atteste  (pie  la  pratiipie  anj^laise  e.st  telle  (pie 
rapp()i't(''e  dans  Sclirodcr.  A  la  l>ae;e  '2H-i  et  suivante,  i>n  voit 
(pie  les  cautions,  sous  certaines  cii'constanees,  obtiennent  du 
d(''lai  pour  produiins  leur  princij)al.  iiKaiie  apn-s  la  ptau'Huite 
institu(''e  contre  eii.x.  Suivant  cette  pratiipie  les  cautions  pour- 
rai(!nt,  en  Canada,  obtenir,  ])ar  exception  dilatoire,  du  d(il  li 
))our  livrer  leur  principal.  Tidd's  Praetiee,  T.  1er  p.  2S8.  L'In- 
tiiiu''  a  pr(''tenilu,  en  ('our  Inft^rieure,  (pie  la  JurispiMideiiee  an- 
glaise ])as  ])lus  (pie  celle  (pie  nous  tenons  de  raneieii  droit 
fran(;ais  nti  pouvaient  avoir  d'iiilluenc(.'  sur  la  (piestioii,  vu 
(jue  notre  statut  ne  laiHS(;  aucune  \t\iicr  à  riudulj^'eiice  prati- 
(]uée  en  France  et  en  Anirleterre.  Il  a  d(''jà  t'té  dt-niontiv  (pi'eii 
France  la  rii^ueur  des  textes  de  lois  ou  des  conv(.'ntions  n'(''tait 
jamais  un  obstacle  à  l'exercice  de  cette  indulgence,  ]iar  les 
tribunau.K.  Il  en  est  de  iik'uio  en  An^deterre,  dans  la  (piestion 
(pii  nous  occupe.  Scliroder,  p.  (iU  :  "  \Ve  hâve  seeii  the  condi- 
tion of  the  bail  bond  to  bo  that  the  Défendant  appear  at  the 
tiiiie  and  ])lace  nientioned  in  the  writ,  which  if  he  do  not.  by 
]>uttini(  in,  and  jierfecting  spécial  bail  to  tlie  action,  the  bond 
becoiiies  forfeited,  and  the  sheriti' obtains  a  ritjlit  of  action  for 
the  whole  debt  sinnired  by  the  bond,  to  the  full  extent  of  the 
penalty  and  C(jsts." 

Bethune,  Q.  C,  for  Respondent:  \o  satisfactory  évidence 
M'as  adduced  to  provc  any  fraudulent  action  by  Respondent, 
in  connection  with  the  warrant  of  the  22nd  of  May  last  And, 
hïid  therc  beeii,  the  fact  that  tlie  wari-ant  issued  at  ResjMni- 
dent's  instance,  was  returne(l  into  court  on  the  !)th  of  ,Iune, 
1S()')  {ueai'lji  (ii'ii  inoiillis  hcfart  the  Hrspomh'tif,  foruidllil 
)u>t>fii'(l  flie  Apjh'lhtrdx  to  sarrinidcr  (lie  hndj/  nf  Li/tii-Ji), 
establishes  that  the  Resp(jiident's  cmiduct,  in  connection  with 
the  exécution  of  that  warrant,  could  hâve  had  no  t'tf'eet  to 
preveut  the  surronder  dei.uanded  by  tho  notice  served  on  the 
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Appellants  on  the  29th  July.  and  2nd  Au^'ust,  18(55.  The  pre- 
tenaion   that  there   was  no    mise  en  demeure  is   coniplctely 
answered  by  Appellants'  written  admission,  that  tlu'v  wcrc 
served  with  the  order  ot'  2î)th  of  .Tuly,  IHOô,  and  the  notice  tu 
surrcnder  wintten  at  the  foot  thereot",  and  by  the  Appellants' 
ovvn  exhibit,  No.  8,  which  states  in  the  body  thereot',  that 
"  on  the  twenty-niyith  day  of  Jaly  Idst"  (1.SG5),  Appiîllants. 
were  duly  notified  as  the  bail  or  securities  of  "Défendant, 
"  Lynch,  to  surrender,  or  niune  to  he  sarrciKh'red  fortlnvitli, 
"the  body  of  Lynch, /or'  t/te  purpoKc  and.  orrordi/tuj  to  fin' 
"  reqmrements  of  the  said  judjiment"  (stated  in  the  [)reeed- 
ing  paragraph  to  be  the  Judgnient  or  order  of  the  lî)th  April, 
18(j5,  ordering  Lynch  to  be  iinpri.soned  for  .six  inonths).  As  to 
the  argument,  that  the  order  for  the  iinpri.soninent  of  Lynch 
was  not  an  order  to  suirender  hiniself,  within  the  meanini;  of 
the  bail  bond,  Respondent  answens  that  the  bail  bond  was 
given  in  terms  of  the  llth  section  of  the  Act,  chap.  <S7  of  the 
Consolidated  Statutes  of  Lower  Canada,  and  that  the  12th 
section  of  tlie  Act  explains  under  what  circunistances  snch  an 
"order  to  surrender  himself  "  can  i.ssue,  and  the  character  or 
nature  of  the  order.  The  character  or  nature  of  such  "order  ' 
is  thus  stated  in  the  2nd  sub-section  of  said  12th  seetitai  : 
"  then  the  Court,  or  any  Judge  thereof  *  *  shall  order  the 
Défendant  to  he  imprwoned  in  the  conunon  gaol  *  *  *  ;  "  pr,'- 
cisely  the  Icind  of  order  given  in  the  présent  instance.  By 
the  3rd  sub-section  of  .section  12,  it  h  then  enacted,— "  and  if 
"  the  Défendant,  so  ordered  to  be  impi'i.soned,  <\oi'.H  not  sar- 
"  render  hininelf  and,  is  not  surrendered  for  that  j)nrpos'-  *  * 
"  the.yi  the  parties  who  hâve  beconie  security  that  the  Defen- 
"  dant  would  so  surrender  hini.self,  shaW  forthwUh  be  liabie  to 
"  pay  to  the  said  Plaintifï's  the  debt,  interest  and  costs,  in 
"  relation  to  which  such  .security  was  given,  and  ail  subse- 
"  quent  costs."    Then,  by  .said  paper,  it  is  distinctiy  allegcd 
that  the  service  of  the  order  of  iinprisoinnent  on  theni  was  a 
notification  to  the  bail  to  "  surrender,  or  cause  to  be  surren- 
"  dered  fort  h^v  il  h  the  body  of  Lynch,  for  the  purpoi^e  and  w- 
"  cordimj  to  the  reqairements  of  the  naid  jiidijment  "  (the 
order  of  imprisonment).    Then,  os  to  the  argument,  that  the 
undertaking  in  the  bail  bond  to  pay  the  debt,  &c.,  in  default 
of  non-surrender  within  the  month,  was  a  "  clause  commin- 
atoire," from    the  etf'ects  of  which  Appellants  coidd    relieve 
themselves  at  any  tiine,  by  delivering  the  body  of  the  debtor. 
Even  on  the  supposition   that  the   umlertakiiig  to   pay  the 
debt,  &c.,  is  a  pénal  stipulation,  Respondent   submits  that  the 
jurisprudence  of  our  Courts  sanctions  the  literal  enforcement 
of  ^uch  a  stipulation  {vide   Richard,  Appellant,  and  Fabrique 
de  (Québec,  Respondent,  4  R.  J.  R.  Q.,  p.  2(10,  et  5  R.  J.  R.  Q., 
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p.  3()9),  and  tliat  our  code  bas  consecrated  tbe  doctrine  that 
a  pénal  stipulation  can  be  enforced,  and  that  on  the  simple 
ili.fault  of  the  party  to  carry  out  the  main  obliiration.  V^ide 
Art.  1131  and  1137.  But  it  is  furtber  submitted  that  an  un- 
ilertakinfî  like  the  présent,  which  is  based  on  statutory 
(  iiactments,  can  in  no  sensé  be  regarded  as  comminatory.  In 
tliis  connection  the  attention  of  the  Court  is  drawn  to  the 
tact,  that  tlu;  costs  of  suit  are  not  even  tendered  with  Appel- 
lants'  plea,  but  an  inm^inary  compensation  thereof  is  simply 
clainied.  As  to  the  last  point  urged  by  Appellauts,  that 
nccording  to  English  pi-fictice  th(!  sul)sequent  surrender  was 
sufficient  to  relieve  Défendants  fi-om  the  liabiliy  already 
iiicurred  to  pay  Plaintiff's  debt,  the  answer  is  (piite  simple. 
In  the  tirst  place,  no  such  bond  as  the  one  in  question  hère  is 
known  to  English  practice.  It  is  a  bond  purely  of  Lower 
C'anadian  création,  and  in  no  respect  like  a  spécial  bail  bond, 
such  as  Défendants  seek  to  liken  it  to.  The  verv  statute 
creating  tins  peculiar  fomn  of  undertaking  providing  ex- 
pressly  for  the  giving  of  spécial  bail,  properly  so  called,  if 
j)arties  choose  to  prefer  that  course.  In  the  next  place, 
tliere  is  nothing  in  any  of  the  citations  from  the  English 
pi'actice  books  in  nny  degree  analogous  to  the  state  of  facts 
and  circumstances  disclostd  in  the  présent  case.  Besides,  the 
\ery  authorities  cited  in  no  way  assert  that  if  the  bail 
neglected  to  render  within  the  eight  days  after  the  i-eturn  of 
th(î  action  on  the  bail  bond  (a  provision  specially  sanctioned 
by  the  practice  of  the  English  Courts),  that  the  Itail  would 
be  allowed  to  free  theniselves  from  liability  to  pay  Plaintiff's 
debt  by  a  tender  n»ade  after  the  expiration  of  the  eight  days. 
Tlie  reason  of  tins  English  rule,  moreover,  is  doubtless  to  be 
ti'aced  to  the  fact,  that  the  action  against  the  bail,  under  an 
Hiiglisl.'  spécial  bail  l)ond,  is  the  only  i)Utting  of  the  l)ail  iv 
mord  provided  b}'  English  practice.  Hère,  however,  the  bail 
are  pnt  en  doiu'ure  by  the  se  "vice  of  the  oi'der  of  the  ('ourt, 
which  is  a  distinct  intimation  that  if  they  fail  to  obey  it,  /*<>/ 
ii'ithln  eir/ht  daijs  as  in  Eni/hind,  bnt  within  our  niontli, 
thev  wili  hâve  to  nav  the  Plaintiff's  debt,  the  boml  and  the 
statute  under  which  it  is  given  being  exi)re.ss  in  their  pro- 
visions to  that  etfect. 

Badoley,  J.  :  The  Appellauts  argui-d  that  the  ,surrend(.r  of 
Lynch  discharged  them  from  liability  for  his  judgment  délit, 
IVom  the  conuninatory  character  of  the  statutory  provision  in 
that  respect.  But  ail  the  requirements  and  provisions  of  the 
statute  already  referred  to  are  exceptional  against  the  creditor 
and  bénéficiai  for  the  debtor,  whilst,  at  the  same  time,  they 
are  positive  and  absolute,  and  do  not  coine  within  any  dis- 
pensing  or  discretionary  jx)wer  of  Courts  of  Justice.     So  the 
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liinit  «>t  30  .lay.s  is  absolute  for  the  niaking  of  the  order,  mul 
tlie  judgo  lias  no  power  to  refuse  the  order  for  tlie  debtor  s 
iinprisoniiient  if  lie  fail  to  coiiiply  with  the  duty  required  of 
hiin  ;  the  onl}^  discrétion  of  the  judp'.  is  as  to  the  tinie  of  tlu- 
duration  of  the  punishnient,  but  not  in  its  inlliction.  So,  in 
like  nianner,  his  failure  to  surrender  hini'^elf,  or  the  failuii' 
of  the  sureties  to  surrender  hiiii  for  the  purpose  of  punish- 
ment  under  the  order,  différent  alto^ether  from  his  nieri' 
détention  for  a  civil  debt,  f(>vf]uvilh  attaches  the  liability 
upon  the  suieties  to  pay  his  judgnient  debt,  &c.  The  tenus 
of  the  law  are  précise  and  plain,  and  admit  of  no  qualification, 
ïhe  requirenients  of  the  law  vvould  beeoine  nugatory  if  a  debtnr 
at  larjife  under  the  bond  above  statec],  could  in  défiance  of  tlic 
law  refrain  froni  surrendering  himself  and  his  sureties  aid 
him  by  this  neglect  to  conipel  his  obédience  to  the  oi'der  for 
just  sucli  time  as  inight  suit  his  and  their  purpose  respectitiff 
hini  and  his  estate.  A  nionth  is  given  by  the  statute  to  i\w 
sureties  and  no  inore,  if  five  days  niade  his  misconduct  coni- 
minatory  why  not  five  mcMiths  or  five  years,  in  fact  coniniinu- 
tion  does  not  belong  to  this  class  of  cases.  The  iniprisonnieiit 
was  for  ci'iininal  punishnient,  not  for  mère  civil  détention. 
The  liability  of  the  sureties  atfached  forthvvith  upon  the  ex- 
piry  of  one  inonth  from  tiie  service  of  the  order,  and  the  onl\ 
relief  from  that  Habilita'  is  the  pay  ment  of  the  debt,  which 
no  Court  of  justice  can  interfère  with,  the  statute  haviiii; 
made  it  a  debt  ab.solute  in  favor  of  the  creditor,  Respondent 
in  this  case.  The  judgment  of  the  Superior  Court  is  therefijrc 
coiltirmed.  (12  J.,  p.  1.) 

DouTHE  and  ])outre,  for  Appellants. 

yTRACiiAN  Bethune,  Q.  C,  for  Respondent. 


DISTRIBUTION  OF  MONETS  ATTAGHEO. 

Sui'ERioR  Court,  Montréal,  31st  October,  18G5. 

Coram  Badgley,  J. 

Macfarlane  et  al.  w.  Bell,  and  Dougall  et  al.,  T.  S.,  and 
BURNS,  Tiers  Opposant. 

i/t'W  ;  lo.  That  an  oflîcial  assignée,  under  the  Insolvent  Actdfl864, 
has  a  riglit  to  claim  and  be  jiaid  as  a  tierfi  Opposant,  a  sum  of  luont^y 
deposited  in  tliB  liand  of  theprothonotarv  by  a/iVrs-sai'.W,  after  jndgmont, 
in  a  case  of  .«t'ii'.'îie  arrêt  avant  jugement. 

2i).  ïliat  the  PUiintitfs  in  such  a  case  hâve  a  lien  for  their  costs  of  ;it- 
tachment  up  to  the  tiine  of  the  publication  of  tho  uttaohincnt  under 
which  tho  oflieial  assignée  wa-  appoinled,  the  right  to  be  paid  whirii 
will  be  reserved  to  the  PlaintiflTs  in  the  judgment  awarding  the  moneys 
to  the  otticial  aasignee. 
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Tins  vvas  a  pétition,  in  tlie  nature  of  a  tierce-oppositiDn,  in 
!i  case  conimenced  by  s<nme-iirref,  en  iiuibi  fièvre,  fyled  by 
.111  officiai  assignée,  iinder  the  Insolvent  Act  of  1804,  claiining 
to  he  paid  a  smn  of  !i!^149.84,  which  had  been  deposited  in  the 
liîinds  of  the  prothonotary,  after  the  judginent  nmintaining 
the  Ndifiie-arrét.  The  attachnient  under  which  the  assignée 
uns  appointed  issued  on  the  (ith  of  February,  18(55,  and  was 
tirst  published  in  the  Cdnadn  Gtizette  on  the  1  Ith  of  February 
lS(!5,and  the  attachnient  in  the  présent  case  was  is.sued  on  the 
Sth  of  FeVtruary,  18()5.  The  pétition  was  not  contested,  but, 
fit  the  final  hearing,  Cross,  Q.  C,  for  Plaintitis  argued,  that 
they  were  entitled  to  be  paid  their  full  costs  in  the  cause  by 
privilège,  and  that  the  order,  for  the  payinent  of  the  nioneys 
to  the  a.ssignee,  should  be  subject  to  such  c<jsts. 

Bethuxe,  Q.  C,  for  the  tiers  Opposant,  replied  that  the 
eflect  of  the  appointinent  of  the  assignée  was  to  vest  the 
nioney  attached  in  tliis  cause  in  hiin,  as  of  the  date  of  the  at- 
tachnient under  which  he  was  appointed  ;  that  the  effect  of 
the  publication  in  the  Ciiinida  (ùiz"tte  was  to  liniit  Paintiff's 
claiin  to  costs  to  tho.se  accrued  up  to  that  tinie  ;  and  that, 
nnder  any  circunistances,  the  nionies  deposited  inu.st  be  paid 
to  the  assignée,  in  order  that  he  niight  distribute  them  ac- 
coidinor  to  law. 

Peu  Cuhiam  :  There  can  be  no  dcaibt,  that  the  prayer  of 
the  pétition  niust  be  granted,  but,  as  Plaintitis  nre  entitle<l 
to  rank  by  privilège  in  the  insolvent  Court  for  their  costs  of 
uttachnient,  up  to  the  date  of  the  tirst  publication  of  the  at- 
tachnient issued  under  the  Act,  I  sliall  reserve  the  Plaintiff' s 
privilège  accordingly.  Pétition  granted.  (10  /.  p.  26.) 

Cro.s.s  &  Li'NN,  for  Plaintitis. 

Strachan  Bethune,  q.  C,  for  tiern  Oppcsant. 
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COMMISSION  R03ATOIRE. 

SlTl'ERlOR  Court,  Montréal,  3()th  June,  1865. 
Coram  Monk,  A.  J. 
Tarratt  et  al.  vs.  Barrer  ci  al. 

Hi'l  I  :  Tliat  tlie  mrri'  nrder  for  tho  is.-'niîi<r  by  tlie  Onfeiidants  of  a  coin- 
iiiimoii  nHfdtoiri ,  is  siiflicieiit  to  pruveiii  tlie  l'iuiiititfs  fiiun  iiii-t^tihin;: 
lli^ir  <'ansi'.  for  jiid^iiu^iit.  iiltiioii»:!)  tlin  l'iaintitl"-'  forinally  notify  tiie 
l't'ffiulant.-!  in  writiiiji  to  n>e  ilue  iliii-reiice,  and  aillioii^li  an  inlerval  of 
liftt'tMi  days  lias  tlapsed  bctwecM  the  date  of  tlie  on'.or  and  tlie  chiy 
iiiinied  in  the  inseri|tiion  for  Imariiig  uitliout  anij  (illtinpl  hehuj  vunlf  by 
llie  Di'ferulants  to  sw  ont  the  commisinon  so  itUowed  to  issue. 


412 


RAPPORTS  JUDICIAIRES   REVISÉS. 


This  was  a  motion  to  rt'joct  tlie  inscription  of  tlie  cause  for 
tinal  hearinj^,  on  tlie  groiunl  that  the  cause  was  "  not  ripe  ï'  <• 
heai"in^  ;  "  tlu;  c<)m)iiissio})  rof/dtoire  allowerl  to  issue  in  tlii' 
case  not  bavintr  been  executed  and  returned,  and  no  suHiciciit 
tirne  havinfjr  clapsed  tor  such  exécution  and  return. 

Bethune,  Q.  C,  sho\vin<;'  cause,  drevv  the  attention  of  tlic 
Court  to  tlui  fact,  that  the  order  for  the  commission  had  hctii 
^ranted  on  the  5tli  instant;  that  on  tlie  8th  instant,  PlaintiH's 
formally  notitîed  Défendants  in  vvr'tinj,'  to  use  due  diligence 
in  issuing  the  writ,  and  that,  in  default  of  their  so  doii.;,'. 
Plaintitt's  wouM  inscribe  the  cause  for  Hnal  hearing  on  tlic 
merits  ;  that  notliing  having  been  doue  towards  .  'suing  the 
commission,  the  cause  was  inHcriV>ed  on  the  IGth  for  hearin^ 
on  the  21st,  and  that,  ei:en  ap  to  thn  var;/  niOîD-eiit  Ji-i'cd  fur 
f/ie  final  hearing  no  sfeps  ii'fia*''rer  had  been  adoptfd  by  Ih- 
fendiints  to  avdil  flwmsclvex  of  the  benefît  of  t/ie  orde r.  Ant\ 
he  furtlier  called  >■'  'entio  i  of  the  Court  to  the  fact,  tli.it 
the  i'rantinj' of  th  <u  would  hâve  tl)e  etiect  of  ij:ivin(r 
Defenfhint  the  b«  h,  iii.  oi  tiie  delay  which  must  naturally  ac- 
crue, by  means  :)f  the  long  vacation,  until  September  tenu, 
without  ail/  lejrai  i ■■.sUi- uce  h"t  the  commission  would  ever 
issue  at  ail. 

RoBERTSON,  William,  contendotl,  on  behalf  of  Défendants, 
that  as  the  ('0)ri'>niH.sio^i  roifutoire  could  not  possibly  havc 
been  return<'d  from  Kngland  by  the  21st  instant,  the  fact  of 
no  step  hfivinjr  been  taken  towards  issuing  it  was  not  of  itsclf 
surticient  to  entitle  the  Plaintifî's  to  proceed,  as  if  nooider  Iwnl 
been  trnvnted.  He  moreover  assuied  the  C'ourt,  that  lie 
seriously  intended  to  take  out  and  would  take  out  the  com- 
mission aiid  prosecute  it  with  effect,  and  that  the  failure  to 
do  so  so  far  was  solely  attributable  to  lus  having  been  pie- 
vented,  V»y  professional  occupation,  from  attending  to  the 
matter. 

Per  C'KRIAM  :  Undcr  the  ^ircum.stances,  and  in  view  of  tliu 
Personal  assurance  of  Défendants  counsel  that  the  conmiis- 
sion  is  .seriously  intended  to  be  executed,  the  motion  to  dis- 
charge  the  inscription  for  hearing  on  the  merits  is  grantcil, 
and  the  in.scription  is  accordingly  di.scharged.  (10  /.  p.  27.) 

Strachax  Bethune,  Q.  C,  for  PlaintiHs. 

A.  &  W.  HoiiEHT.soN,  for  Défendants. 
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SIGNinCATION  OF  DEGLARàTION  ON  SAI3IE-6AGERIE. 

C()T!KT  OF  Ql'EKn's  Bexoh,  Montr.'al,  9th  June,  lH(3(i. 
Coraiii  DiJVAL,  Ch.  J.,  Aylwix,  J.,  Mekeditii,  J.,  Drummond, 

J.,  MoXDELET,  A.  J. 

AnKAHAM  BuAHADi,  Plaiiitift"  iii  thc  Court  bolow,  Appellant, 
<nid  Eugène  Heroehon,  d  al.,  Défendants  in  the  Court 
below,  Rcspondenta 

Ilcld  :  l.st.  Tliat  under  ô7  Seo.  of  83  ch.  of  C.  S.L.  C  ,  in  canes  of  Scnnie- 
ii(i(/(rif  in  Cirouit  Court, tlie  déclaration  need  not  be  served  by  a  baiiiff,  " 
Init  may  be  kft  at  tiie  l'roliionotary's  office 

L'nd.  J  bat  the  service  of  tbe  déclaration  is  sutlicient,  althoiigii  an  in- 
tt'vv  al  of  five  days  do  not  leinain  between  tlie  service  of  tbe  déclara- 
tion and  tbe  return  of  tlie  writ.  (1) 

'Diis  Wiis  an  appeal  frorn  a  ju<l^nient  rendered  by  the 
Circuit  Court,  at  Montréal,  on  th(!  .'30th  day  ci"  Septeniber, 
l.Miô,  by  Mr.  Justice  Badgley,  whereby  the  action  of  Appelhitit, 
was  disniissed  vvith  costs,  upon  an  exception  à  la  funne,  fyled 
\\y  Respondents.  The  action  of  Plaintitf  was  for  rent,  ami  the 
piocess  a  writ  of  saisie  (jafjerie.  The  exception  à  la  forme  set 
l'iiith  :  Tliat,  by  iaw,  tive  ciear  days  should  hâve  been  allowed 
lictween  the  service  of  the  déclaration  and  the  return  of  the 
action,  whereas,  iti  reality,  the  déclaration  hâve  never  been 
srrved  on  Défendants,  but  irre^nilarly  deposited  in  tlie  office 
of  the  clerk  of  the  Court,  for  JJefendants,  on  the  fourth  day 
of  May  instant,  to  wit  :  only  threi^  clear  days  bt'fore  the  return 
of  the  action.  The  wi-it  of  saisie  <ia<jerie  issued  and  was  exe- 
ctited,  as  appears  by  the  proch  verljal  of  seizure  and  return 
oF  the  bailirt'  annexed  to  the  writ,  on  the  2nd  ^biy,  bSGô,  and 
was  inade  returnable  on  the  8th  May,  bS(J5  ;  and  tbe  déclara- 
tion which  was  to  be  served,  wa-;  in  due  course  left  at  the 
l'rothonotary's  office,  as  provided  by  Iaw,  tliat  is  to  say,  a 
cojiy  was  left  for  each  of  the  Défendants  at  the  office  of  the 
clerk  of  the  said  Circuit  Court,  on  the  oth  May,  1S()5.  The 
Pliiintirt'  established  tlie  service  of  the  déclaration,  liy  a  duly 
ccrtified  extract  froni  the  l'ecord  of  the  C(Mirt,  fyled  at  the 
cxaiuination  of  Charles  Bonacina,  a  clerk  in  the  office  of  the 
l'i'othonotary,  or  clerk  of  the  Circuit  Couit,  in  the  following 
words  :  "  l<S()ô  Maj' 4.  3  copies  of  the  déclaration  deposited 
'  this  day  for  the  Défendants."  And,  by  the  déposition  of 
Charles  Bonacina,  who  testitied  that,  "on  the  fourth  day  of 
"  May,  18().5,  three  copies  of  the  déclaration  of  Flaintift'  were 
'  lirought  to  the  office  of  the  clerk  of  the  Circuit  Ccnirt,  and 
'■  left  vvith  hiin  during  office  hours,  on  that  day,  that  is  to  say, 
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"  Itftwt'cn  tlu'  liuiu's  ot'  niiie  in  tlie  inornjiij^  and  four  in  tln' 
"  aftornoon,  for  Dcfonilants  respectivfly.  'i'Iiat  tlioy  werc  im- 
"  uicdiattily  paraplicd  hy  ono  of  tlio  prothonotary,  or  clerk,  of 
"  the  C'ireuit  Court,  and  tho  fact  of  thein  boing  so  depositcd 
"  for  Défendants  was  entered  by  liini  in  the  plumitif  of  tlic 
"  Court,  in  tlie  nianner  an<l  in  words  nientioned  in  the  certi- 
"  ticate.  That  the  aaid  copies  were  atterwards  called  for  hy 
"  the  Defenchint's  attorney,  or  some  one  on  his  behalf,  and  to 
"  hiin  delivered  wiien  so  called  for."  The  Défendants  adduced 
no  évidence  respecting  the  service  of  the  déclaration,  but 
ortered  verbal  testiniony  respecting  the  service  of  the  procèn- 
verlxil  of  seizure  of  a  négative  and  desultory  cliaracter,  cori- 
sisting  of  the  déposition  of  three  of  their  niinor  children, 
daughter.-,  of  Bergeron  and  Labadie,  and  a  man  of  the  nanu; 
of  Dupont,  which  not  being  admissible  to  destroy  theprocès- 
verhd  and  return  of  the  bailiff.  Défendants  liaving  neitlur 
inscribed  en  faux,  nor  by  their  said  exception  à  la  fonue 
•denied  any  of  the  facts  certified  by  the  bailiff  in  his  procès- 
verlxd  and  return,  Plaintiff  deemed  it  necessary  to  atteinpt  to 
reV)ut.  The  sole  ground  alleged  by  the  honorable  Judge,  in 
rendering  the  judginent  of  the  Court,  for  dismissing  Plaintiffs 
action,  was,  that,  according  to  his  interprétation  of  the  lavv,  it 
was  not  sufficient  that  the  writ  of  saiNie-rjafterie  had  beeti 
executed  and  served  on  ])efendants  tive  days  before  the  day 
fixed  for  its  return,  but  that  the  service  of  the  déclaration 
should  hâve  been  likewise  niade  at  least  five  clear  days  before 
the  return  of  the-  writ,  notwithstanding  the  provisions  of  the 
57  sec.  of  the  83  ch.  of  the  C.  S.  of  L.  C.  The  Appellant  sub- 
niitted  that  there  was  nothing  in  the  law  to  justify  such  an 
interprétation  ;  on  the  conti-ary,  that  the  57  sec.  of  the  83  ch. 
of  C.  S.  of  Lower  Canada,  p.  721  (English  édition),  provided 
that  "in  ail  cases  where  the  Plaintiff  lias  ohfamed  a  writ  of 
vapias  ad  respondendu m ,  naisie-f/aj/erie,  &c.,  service  of  the 
déclaration  specifying  the  cause  of  action  on  which  such  writ 
li<(t<  hccn  is.^aed,  nnght  be  inade  on  the  Défendant  either  per- 
sonally  or  by  heiti(j  left  at  the  office  of  tlie  Frot/ionotary  or 
cieric  of  the  Court,  into  wfiic/i  or  at  the  place  where  sucli  writ 
is  retarvable  at  any  tinie  tvltli\n  three  days  next  after  the 
service  of  such,  ivrit,  if  tlie  sanie  hâve  issued  in  term,  or 
ivitkin  evjld  day--  next  after  such  service,  if  tite  trrit  Arts' 
issued,  in  vacation,  etc."  That  the  only  other  sections  of  the 
ch.  83  of  the  C.  S.  of  L.  C,  reJating  to  the  service  of  the  writ 
of  sunnnons  and  déclaration,  were  the  8th  section,  requiring 
in  the  Superior  Court  that  any  writ  of  Sunnnons  be  serviMl 
at  least  ten  days  before  the  day  fixed  for  the  return  ;  the  44 
section,  which  a[)plies  to  both  Superior  and  Circuit  Courts, 
btit  contains  the   (.>xcepti(jn  as  to   service  of  déclaration,  in 


DE    l,A    l'HOVINCE    DE   (/UI^HEC. 


415 


)ur  in  tlii' 
'  weiT  iiii- 
r  clerk,  nf 
(le|)ositc(l 
itif  of  tlic 
tlu!  certi- 
le«l  t'or  l>y 
alf,  ami  t<> 
ts  adduccd 
•ation,  but 
the  proch- 
•actev,  con- 
r  childreu. 
■  the  nanu; 
the  jyfocèx- 
ng  neithiv 
t  la  forma 
his  proch- 
atteinpt  to 
e  Judge,  in 
y  Phiintift-.s 
[  the  hiw.it 
e  had  bocti 
ire  the  day 
(U'claration 
aysbeforo 
nons  of  tlu; 
)eUant  sub- 
'y  such  an 
f  the  8:i  ch. 
,  provided 
/  a  writ  of 
dce    of   thi' 
such  writ 
cither  per- 
oixotary  or 
such  writ 
i  after  IIk' 
n  term,  or 
writ  Ikix 
,ions  of  thf 
of  the  writ 
requirinn 
is  be  servt^d 
n-n  ;  the  4+ 
uit  Courts, 
•laration,  in 


ciisos  sucli  as  provided  by^  the  57  section  ;  and  the  170  sec- 
tion and  its  sub-scctionH  2  and  3,  which  npply  solely  to  the 
Circuit  Court,  re(|uii-ini^  the  déclaration  in.  ordliiari/  cises  to 
In'  atinexed  ;  or  the  cause  of  action  to  be  nientioned  in  the 
writ  ;  and  that  tlie  writ  of  sumrnovs  be  served  five  days 
lii'fore  the  ri'turn.  The  Hespondent,  on  the  other  hand,  con- 
tended  that  the  copy  ot  the  déclaration  in  cases  under  57 
sec.  of  the  88  ch.  of  the  C.  S.  of  L.  C,  althou^h  left  at  the 
i'rothonotary's  oHîce,  niust  be  served,  "  sij^nitié,"  by  a  bailiH'; 
that  there  was  notliing  in  the  57  .section  dispensin^  with  the 
■  si^nitication  "  of  the  déclaration,  nor  was  there  anythin'f  in 
tliat  .section  suspensive  of  the  oblij^ation  of  the  plaintiii'to 
li'ivi!  the  défendants  the  Hve  full  days  of  delay  re(|uired  l)y 
tiie  170  section  in  respect  of  the  service  of  the  déclaration  : 
that  in  the  ab.sence  of  a  formai  provision  abolishin^r  the 
i('(|uirenients  of  the  170  section,  as  to  tlu;  intervil  of  five 
days,  the  57  .section  niust  be  inter|)rettMl  as  niei'ely  e.xeinpting 
the  Plaintiff  froin  serviiiif  the  déclaration  with  the  writ, 
j^ranting  a  "  nouveau  délai,"  for  the  service  of  the  déclaration, 
hut  not  abolisliing  "l'ancien  délai,"  re([uired  by  the  170  sec- 
tion ;  that  if  the  interprétation  put  npon  tlie  57  section  l)y 
the  Appellant  be  accepted,  the  Piaintitl",  wlio  lias  in  vacation 
ti<,dit  days  after  the  service  of  the  writ  to  .serve  his  dechi- 
ration,  niiglit  serve  tlie  writ  on  the  first  day  of  the  nionth, 
inakinfî  it  returnable  on  the  seventli,  and  serve  his  décla- 
ration only  on  the  niniii,  and  thus  conijnj  tlie  Défendant  to 
a|)[)ear  before  the  .service  of  the  déclaration — a  doctrine  sub- 
versive of  ail  justice  and  adverse  to  the  inaxini  that  the 
action  must  be  "lihclléc"  ut.  sriiit  rei(,s  utrinn  adcra  rcl  ctm- 
tradiccre  dcheut — (.Serpillon,  tit.  il,  .s.  îl)  The  respondent 
cited  the  ca.ses  of  Godfrey  v.  Kitchener,  No.  Iô3(),  in  Circuit 
Court,  ad judged  by  Judge  Smith,  the  17th  Nov.,  1800,  and 
Ward  V.  Cousine,  by  Judge  Monk,  .SOth  June,  1804,  rej)orted 
siiprà,  p.  378,  and  13  Ji.  J.  R.  Q.,  p.  500,  in  support  of  his  pre- 
tensions.  In  reply,  Appellant  urned  that  the  57  section  con- 
tained  the  law  f;overninî;  the  case  that  it  irranted  the  deiav, 
and  that  tliere  was  nothing  in  any  other  section  re(|uiring  an 
iiiterval  of  five  days  between  the  si'i-vice  of  the  déclaration 
and  the  return  of  the  writ.  That  if  a  case  such  as  that  sup- 
posed  V)y  Respondents,  re([uiring  Deb-ndant  to  appear  before 
service  of  the  déclaration,  that  the  Court  had  power  to  granl 
liini  delay  to  plead.  That  as  to  the  décisions  of  Judges  Smith 
atid  Monk  cited,  they  were  inapplicable.  That,  besides,  Judge 
Monk  had,  on  the  same  day  Jud^^e  lîadgley,  disniissed  tlii;. 
action  on  the  exception,  rnaintained  the  sufficiency  (»f  a  siniilar 
service  the  déclaration  in  the  case  Ka/diael  v.  McDonald, 
nported  sirprà,  pp.  376  and  377. 
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I'kk  CriMAM  ;  Dr  VAL,  ('.  .J.  Thv  Court  lielow  ini.stook  tli< 
section  ot"  tlic  stiituti!  iipplieahlf  to  tliis  ciihc.  TIu'  jiKl^inciit 
of  tlio  Court  below,  disniissiiiif  pliiintiH's  iictioii  uu  tlio  Mccp- 
tlun  i)  h(  ft)vu)c,  iiiiist  tlicrt'Corc  lie  n'Vt'r.scd. 

'l'hc  juilj^MiK'iit  of  tln'  Court  of  Appcal.y  was  as  follows: 
"  Si'oin^  tliat  tlio  ^'rounds  of  di;inurr(;r  asHif^u(!(l  iii  i\w.  pc- 
rcrnptoiy  ecccpt'uni  à  lu  foniw,  fyU'd  l»y  défendants  in  tlie 
C/ourt  Ix'low.are  insufKcient  in  law,  &c..  and  that  in  the  jud;^^- 
nient  j)j'onounced  hy  tlie  ('ircuit  ('ourt,  at  Montréal,  on  tlie 
•SOtii  Sept.,  LSIiô,  niaintainin^  the  said  <;xcej)tion,  tliere  is 
error,  tliis  Court  dotli  i-evi-i-se,  annul,  and  set  aside  the  said 
jud<.j;nient,  and  dotli  overrule  tlie  peri!ni[)toiy  c.rc/'pf'ioii  à  In 
forme  (yU'A  hv  défendants  in  tlie  C'ourt  below  (  10  ./,  p.  IS, 
et  p.  1 17.  ) 

Day  and  J)ay,  for  appellants. 

T.  and  C.  C  Dki.oiumikk,  for  resiiondents. 


PRESCRIPTION  OF  A  PROMISSORT  NOTE. 

Coi'UT  oK  (^iJKEx's  Bencii,  MoXTUKAL,  Vtll  Deceinber.  |S()5. 
In  Appeal  froin  tlie  Superior  Court,  District  of  Montréal. 
Coram     Duval,  C.  J.,    AvrAvis',  J.,   Mkkkiuth,   J.,   Dki'.m- 

MONI),  J.,  AND  MoNDKLET,  A.  J. 

HoHATK)  M.  HowKKU,  Défendant  in  Court  lielow,  Appellaiit  : 
aiul  HoUATIo  N.  Ke.NN,  IMaintiti"  in  Court  lielow,  res- 
pondeiit. 

llii'l  :  Tliat  tlie  |iri'S('ii|ition  (if  \\\i\  yciirs,  iinder  tlio  l'idiui-sdiv 
Ndtc  Act,  eh.  (i4,  (iftlio  Cdiis.  StîU.  of  L.  ('.,  is  -o  iibsnliite  tliat  iki  acl;- 
nowlcdfiment  ofindelitodiiess  (ir  partial  paynuMit  wili  take  tlio  casti  ont 
oi'tliti  statuts  aiul,  if  no  suit  oi  action  be  luttially  broii^rlit  on  a  iioU' 
witliin  (ive  yeais  afti'r  its  niatiiiity,  it  will  he  lield  to  ho  alisoluicly 
paid  aiul  discliai>;ed.  (1) 

Tliis  was  ail  a[)peal   froni  a  juilirineiit  rendered  by  tlie  Su 
perior  Court,  at   Montréal,  (MoN'K,  Asst.  .).,  presidiiijr),  on  tin' 
.'Ust  <lay  of   Decenihei',  iSfJ.'î,  eondeiiitiiiifjf   appi'Uant   to   pay. 
the  suin  of  S;}!)1.0(),  the   balance  of  a  pi\)iiiissory  note    niadc 
by  appellaiit,  dated  at  Kochester,  in  the  State  of   New  York 


îllK 


l"i>' 


able    to    the    order    of    respondent.     The     appellaiii 


appi 


pleaded  the  prescriptiiin  of  five  years   under   the  statute,  cl 
()4  of  the  Coll.   Stîitutes  of   L.  C.  :   and  respondent   replied. 
that  the  opération  of  the   statute 

roniises 


acknowled^ments  and   pn 


hud    becn   interi'Upted,  by 
to  pay  in  writinj^,  and  by  a 


(1)  V,  lut.  2'2(Î0  ot  2267,  C,  C. 
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pai't  payincnt  tni  tlif  note  within  tlit-  tivc  ycars.  In  tlic  jinlj,'- 
iiK'nt  ol'  tlic  Supt'i'ior  Court,  ap|)('llant  was  fonilcniniMl  to  pay 
tlic  anioun<^  (IcinandctI. 

HonKinsoX,  ().  C:  riidcr  our  Htatutc.  tlie  la|)Hf  of  tive 
Ncars  is  an  ahsolutc  l)ar  to  an  action  on  a  proiiiissory  note, 
tlic  pi'oviso  nndcr  tlic  24  (Jcorj^c  III,  caj).  2  :  "  tliat  cvcry  dch- 
lor....  sliall,  if  rc(|nircd,  makc  oatli  tliat  sucli  |»ronii.s.sory 
note  is  hoiuî  fille  iliscliar<(cd  and  paid,"  hcinj;  no  lon^^cr  in 
force,  'rite  ('on.  Statntt;  ol'  L.  ('.,  cliap.  (i4,  ,«  •.  .'{!,  cnacts  tliat 
"ail  notes  nuulc  afti-r  tlic  said  day  (l.st  Au^nist,  IN4!>,)  .sliall 
lie  held  to  lie  absolutdy  ])aid  and  discliar^ed  if  no  suit  or 
action  lias  hccn  l»rou;^lit  witliin  tive  years,  À:c.  :  and  tliis  is 
tlie  only  statntc  now  i'c<fulatin<;  tlic  prescription  of  notes  in 
Lowci-  ('aiiada.  The  statntc  of  limitations,  Consolidated  Sta- 
tutcs  of  L  C,  clia]).  <i7,  follows  tlic  en^lisli  statntes  21  .lames 
1,  cliap.  l(i,  and  !)  (leorifc  I\',  cliai).  14,  wliicli  statntes  Ity  tlic 
tvriiis,  "  any  contract  witliont  spccialty,"  aie  applicable  in 
Kii<fland  to  pronii.s.sory  notes.  Tlicse  cn^disli  statntes  liave  liecn 
extciidccl  hy  tlic  iVUd'cantilc  and  M.rine  Act,  l()  and  17  Victo- 
ria, cliap.  1  lîi  and  tli(ï  Mercantile  I^aw  Aniendnicnt  Act  of 
|.S.')(;,  (  1!)  and  20  Vie.  cap.  î)7),  lait  it  is  contended  tliat  our 
l'ronii.ssory  Note  Act  In'in^  introiluceil  sul>se(|Uently  to  the 
Limitation  Act  of  tlic  Province,  (  10  and  1 1  N'ictoria,  cap.  1 1  ), 
laid  dowii  a  ditlereiit  picsciiptiou,  and  in  dfi'ct  rcndci'cd  iiiaj)- 
plicaltle  to  notes  tlie  jji-ovisioiis  of  tlie  Limitation  Act  as  to 
;ickiio\vlednmciit  or  promises  to  pay.  It  cstahlislicd,  it  is  sub- 
iiiitted,  a  coiiiplett!  Itar  to  an  action  foundcil  upon  a  note  aloiic, 
and  tlic  Defi'iidant  conld  not  lu-  called  upon  to  makc  oatli  of 
payincnt  whcn  lie  invoked  tluî  prescription.  If  our  statntc 
liolds  notes  "  to  lie  ahsointely  paid  and  discliar<jed,"  it  nieaiit 
tliat  tliey  iiinst  lie  taken  as  discliai-^'cd  foi-  any  lialance  not 
jiaid.  The  Défendant  is  not  now  oblim-d  to  swear  tlii;  note 
was  paid,  and  it  may  fairly  he  held  tliat  a  paynicnt  niade  Ity 
il  debtor  within  tlu;  Hvc  years  opci'atcs  only  as  payincnt  /ifa 
Itintd,  l»ut  docs  not  ainoiint  to  a  promise  to  pay  the  halancc. 
The  dclitor  wlio  pays  ])art  of  a  note,  can  still  ri-ly  on  tlic  pres- 
cription whcn  hc  iiivok(!s  it,  as  rcsultiiii;' froiii  tlic  express  laii- 
^^uatfc  of  the  law.  Proof  of  a  jtai'tial  paynicnt  siiiiply  csta- 
lilislu's  such  ])aymcnt,  hnt  outfht  not  to  lie  held  to  lie  "  a  ncw 
I 11- continuin^' contract,"  as  set  forth  in  the  lanjçua^e  of  the  sta- 
tntc of  limitatioiLs.  Tlic  ctî'cct  of  the  judf^ineiit  a])pealed  t'roiii  is 
to  add  to  the  statntc  wliicli  cnacts  tliat  (///  oofc.s  "  shall  hc  huld 
to  be  absolutely  paid  and  discharircd,  if  no  suit  lias  bceii  brout^lit 
thereon  within  tive  3'cars,"  the  words  "  provided  tliat  an 
.icknowledfi;meiit  (in  writino)  or  part  paynicnt  of  any  not(! 
•.\  ithin  the  Hvc  years  liinited  for  presentatitm  or  previtais  to 
ht  institution  of  tho  suit,  shall  takc  such  note  out  of  the 
TOME  XIV.  27 
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ctlt'ct.  nï  tllis  Htiltlltt'."  \<i  siicli  l;uiifiini,f('  is  tu  1»'  tniiinl  ili  oiii' 
l'niiiiisHoiy  Note  Act,  wliicli  diffcrs  iilsu  ('ssciitiiilly  tVoiii  tin 
(ild  ficiicli  Ifiw  iiml  l'ioiii  tlii'  < 'ode.  'I'Ih'  oi'diiuiiK'c  of  I7(i.'{ 
siiys  :  '  iics  Ictti'cs  ou  Itilicts  de  cliiiii;:;!'  sci'diit  r(']iut<''H  ii('(|iiit 
tôs  iiprt'H  ('iii(|  nus.  .  .  .  iK'iiiiiiioiiis  les  [uvlciidiis  (h'Ititcui's  sont 
tt'nus  d'iitfirmcr,  s'ils  (;n  sont  rtM|iiis,  <|u'ils  n<'  sont  plus  rccr 
vailles."  Tlif  lcS(i  /irticlt'  of  tlw  code  di'  corniiMTCf  smvs 
"  'Pouti's  actions  reliitivcs  aux  Ictti't's  de  cluinf^c  se  pi-t-scrivcnt 
"  |)iir  cinii  lUiH  .s'il  n'y  a  pas  coiidiunnatiou,  ou  si  In  dette  n'a 
"  été  ret'oiuuie  par  acte  sépai'é.  Nt'aninoins  les  ])i'«''tendus  déhi- 
"  t(!Urs  sont  tenus,  d'atHriuer,  kv."  Tliis  prescription  lieiii;^ 
l'oundtnl  ou  a  i»resuuiptiun  ot"  paynient,  (l'otluer,  ('luinnt',  No 
2()H  ;  I  Pardessus,  ]>.  4(S.'})  tlie  oatli  of  paynient  nd<>lit  lie 
ri!(piired.  It  is  sulindtted  tliat,  under  our  statute,  tlie  oiitli 
caunot  lie  lejL;ally  reciuired,  iiuicli  less  eau  interi'otfiitories  .vm/' 
/((ils  et  articlen  or  an  exaniinatiou  ot'  a  Dci'eudant  as  wituiss, 
to  estal)lisli  a  partial  paynient  wicliiii  tlie  tivc  years,  iind 
tliereliy  to  iuterrupt  prescription,  i'ai'tlessus  (  1  vol  pp.  4!M-2) 
slicws  tlic  distinction  lietweeu  tlie  iuten'ii[»tiou  ot"  a  prescrip- 
tion hy  an  ackuowledgnient  lud'or»*  thc  prescription  wns 
ac(|uircd,  and  a  rcnuncintiou  to  a  prescription  after  it  was 
accpiired.  See  aiso  Troplon^',  l'rcKcnpfhni,  No.  7t).  '2  do.,  Xo. 
()i;i.  I'ar<lessus  lays  dowii  a  rule  wliicli  iiiay  lie  lield  eveii 
more  applicable  under  oiu'  statute  as  to  notes  tliaii  under  tlie 
code,  uaiiiely,  tliat  wliere  tlie  prescription  is  suliordinated  to 
the  oatli  ()i:'  the  (hfbtor,  the  délit  sulisists  it'  tlie  oatli  is  iiot 
takeu  ;  liut  wlieii  it  is  witliout  condition  or  df  plein  ilroll, 
tlie  délit  is  extiiijj;uislied  liy  tlie  simple  lapse  ot'  time.  Tlie 
acknowlede;inents  relied  on  in  tlie  letters  t'roiu  Détendant  to 
IMaiutitt",  i|o  not  coiistitute  any  interi'uption  of  tlie  pi'escrip- 
tioii  nor  any  sutficieiit  acknowled^rmeiit  to  taktî  the  case  ont 
ot  tlie  eiii^lisli  or  L.  ('.  Ijimitatioii  Act,  supposiii^  tlie  latter 
Act  to  1)0  applicaltle  to  tlie  case  ol"  notes.  Tlieso  letters  are  in 
ail  tliirteeii  in  uuinbei-.  Seveu  ot'  tliem  are  dated  hcforc  t/if 
(('(te  of  l/ie  iKitc,  ^"oino-  liack  as  Car  as  4tli  l'VIn'uary,  I(S5(),  tlie 
note  bein^  ot'  lôth  Septembcr,  1(S5(),  and  hâve  no  kind  of 
référence  to  the  note.  Four  of  the  letters  dated  siilise<iirnU/ ;/ 
t*)  the  i<ite,  iiiake  no  acknowlede'iuent  of  the  note,  oi*  réfé- 
rence to  it,  so  tliat  onlv  two  letters  can  be  found  havinjï  direct 
référence  to  the  note,  [..etter,  Fcb.,  (i,  l<S.')7  :  "  //'/  can  ovl;/ 
sell  l/iif<  Imnl ,  I  liave  no  doubt  tliat  in  the  coui'se  of  uextsuiii- 
mer  1  shall  get  out  of  your  debt.  [  sliall  certainly  inake  a 
^rreat  etl'ort  to  seud  yen  .i  remittance  next  sprin^."  Letter,  27 
.luly,  18()(),  bein^-  the  letter  (pioted  above,enclosin<i;theclie(|ue 
for  iJi'ôO.  "  To  tins  (laiid)  I  hâve  looked  to  jiay  oft"  your 
deniaud.  '  He  tlieii  alludc.s  to  Iiavin^  l.ieeii  robbed  of  880, 
addinj/  "  this  mouey   I  liad  put  aside    for  you.  The  boy  h  ad 
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s|K'iit,  if  mII.  I  iH'Vrr  ;^'iH»ifl<  n  Furfliiiii^- :  i\i>\v  F  ani  cxcrrrl- 
iii^'ly  iiiixiiiiis  tu  i^r\  (iiit  iil'  yoiii'  ililit,  l)Ut  il"  l  aiii  rnlihi'il  uF 
iiiy  |)fn|)fi'ty  iii  liiiiiM,  (tlu*  Imul  l'i'Ft'i'rfd  to)  |  nliiiost  <l«'s]tiiir 
ol'  liciii''  iililc  t,(i  i)iiv  v<iii."  It  is  snliiiiitti'd  ilmt  tlu'si'  iillusions 

r^  1  t         • 

cniistituti-  iiritln'i"  MM  iiiti'iTiiptiiMi  tiF  j)rt's{'ii|it !< )M  tmr  hucIi  mii 
ackiiDW  Icili'iiH-nt  us  iiiulri'  tln'  stututi'  ol"  limitation  winilil 
taKt'  tlu'  oasf  ont  lit'  tlii-  Htatiitc.  TIm'It  ih  liut  oiic  Iritfr  wiil- 
ti'ii  al'  II-  |ii'cs<'i'i|iti()ii    ac<|iiirci|,  tliat  of  thc    24tli  Scptciii- 

lifi',  I  .  ami  it  iloi's  ii(tt  alluilf  lo  tlir  :inti'.  "  'riitTc  intist  Kc 
an  uii(|naliti(!i|  iickn(t\vlc(l>^m«'iit  ul"  tlic  tjrlit  trniii  wliicli  a  )nn- 
iiiisi'  cari  lie  infciTt'ij."  ("liilty  ou  Hills,  p.  tjjl."  'rinii'  niust  lie 
proot'  //(  iriiliiKj  ot'  a  piuiiiisr  coiitoi'iiialilc  to  tim  (li'C'la'' ilion, 
an  ackiiovvlcdiîmi'tit  fidiii  wliicli  tln'  court  caii  iiit'crn,  protnis»' 
to  pay."  h\'(iitf<  \s.  Sinnni.  !>  Hxcli.,  2^.').  Acconliii^f  to  tlic  cntj- 
lisli  doctrine  tlic  jiroinisc  or  aokiiow  led;4iui'iit  should  liavc  Itrcn 
set  np  in  tlir  déclaration,  in  ordcr  tliat  tlic  i'fj)lication  sliould 
'^u|)])o|•t  tlic  dcclanition.  "  'l'iic  constant  rcplicatioii  cver  siiico 
tlicstatntc  to  Ict  in  évidence  of  an  aokiiowledunieiit  is  l,liat  t\\v 
cause  ot  iKîtioii  accnied,  or  tliat  l>et"endant  inade  tlie  /(/'oj/i/sr  //( 
Ihrderldrafioi)  mvntnnn'd.  witliin  tlic  six  ycars,  and  tlic  only 
principlc  upiai  wliicli  it  can  I»l>  licld  to  lie  an  answer  to  tlie  sta- 
tiite  is,  tliat  an  acknow  le  It^incnt  /.s  cintloicc  of  a  iicn'  jn'tnnine, 
Il  ml  (is  ■icli  roi>MHfii,tf:'<  (t  iii'ir  caiisc  of  nef  ion,  and  supports 
and  «'!■  shcs  tlie  promise  wliicli  tlie  déclaration  states.  l'piai 

tliis  p  le,  wliencvt-r  tlie  acknowledeiiieiit  sup])orts  aiiy  of 

tlie  promises  in  llic.  ilaidrut'iDii  IMaintiti"  siicceeds  ;  wIicih;  it 
docs  not  suppoi't  thcin,  tlioue-li  it  may  shew  clcarly  tliat  tlie 
délit  Jiever  lias  heen  paid,  luit  is  still  a  sulisistine'  délit,  tlic 
l'iaiiitiff't'ails."  Tmnirr  vs.  Siiiart,  <i  H.  and  ('.,  p.  »i()(!.  It  was 
foniK'rly  licltl  tliat  tlic  acknowlcdf^inent  mi<^lit  lie  at'ter  action 
lirouylit  :  liut,  as  tlie  ackiio\vledu;'meiit  is  iiow  eonsidered  nsf/u-. 
ijrdii  ml  iif  iiclloii  II iiil  t/w  f^iihjrrf  oflln'  i/rr/a ni/inii ,t]n'  jiromise, 
acknowlodfjiiKMit,  or  paynient  niust  clcarly  lie  liefore  action 
lirou^dit.  Mylt"^,  <>u  l^>ills,  p.  402,  Am.  Kd.  iS."),'},  and  cases  citcd 
there.  An  ackno\vled«,jiiient  liars  tlie  statute  and  aniounts  to  a 
new  jiromise,  and  tlierefore  it'  made  ai'ter  action  liroiie-ht  is  no 
liar.  In  tliis  case,  Lord  Dennian  lield  witli  Lord  Tcnt'rdcn,  in 
Tiiviwr  vs,  Siniirt,  tliat  tlu-  statute  of  limitation  tak'  s  eireet, 
Ilot  on  a  jircsumptioii  tliat  tlie  délit  was  discliar^cd,  liut  on  a 
iiew  and  distinct  ])roniise.  "If  there  lie  two  undisjiuted  hiit 
eiitircly  separate  délits  a  ]iart  paynient  witliin  six  ycars  not 
s})ccitically  appropriated  will  not,  as  it  seenis,  har  tlic  statute 
as  to  cither."  2  Taylor,  Va.,  Sect.  097.  Tindal,  C.  .T.,  in  MUi 
vs.  Fmrkrs,  7  Scott  452  :  "  Wlien  wc  Hnd  in  tlie  statute  (9  (leo. 
+.,  c.  14)  tliat  notliinfï  tlierein  cotitained  sliall  altcr  or  iessen 
tlie  cH'ect  of  any  payment,  &c.,  we  liavc  a  ri^lit  to  suppose  in- 
isniucli  as  the  statute  lias  relation  io  liarrin^'  the  creditor's 
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rcmt'dy  '^  -  "^  thiit  thc  ptiyment  vvhicl»  is  to  tiike  the  case  ont 
ot'  tlio  .statutf  lîiust  hv  exprossly  a  payment  in  respect  ut'  that 
part  of  tlie  debt  wliich  would,  but  for  this  provision,  lie 
barred  by  tlie  statute.  Inasinucli,  theret'ore,  as  there  is  no  évi- 
dence to  shew  that  the  dehtor  intended  to  apply  the  payment 
in  discharge  oi'  tlie  eariier  items,  such  payment  does  not 
exempt  those  items  from  the  opération  of  the  statute  of  limi- 
tations." In  England  payment  of  money  into  (^nut  will  not 
take  a  bill  or  note  out  of  the  statute  (of  limitations)  except  as 
to  the  auiount  paid.  Reed  vs.  Dickens,  2  N.  and  M.,  p.  8(50. 
Nor  will  payment  of  principid  intt»  Court  revive  a  claiin  for 
iniered.  CaUijer  vs.  WiUock,  4  Bing,  p.  318.  In  Hiiydev  vs. 
Wdlia'ms,  (7  Hinj^,  p.  1()<S)  Tindal,  (j.  J.  held  that  an  acknow- 
ledgment  vvhich  would  hâve  proved  the  debt,  if  the  action 
had  been  brouglit  ivithin  the  six  years,  would  not  avaii  in 
any  action  brou^ht  after  the  six  years,  where  the  acknow- 
ledfijment  is  declared  to  be  the  very  ground  of  the  action. 

SxowDON,  for  Respoudent:  The  chief  questions  raised  by 
this  appeal  are  :  does  a  written  acknowledgment  or  part  pay- 
ment interrupt  the  prescription  applicable  to  promissory  notes  ? 
and  has  there  been  a  sutfieient  acknowltMlgment  or  part  pay- 
ment in  this  case  :*  As  to  the  former  question  there  has  never 
existed  any  di\ersity  of  opinion  in  any  of  our  courts  in  L(nver 
Canada  since  the  law  has  been  in  ft)rce.  The  courts  hâve 
alwavi-'  decided  it  in  the  affirmative.  Our  statute  is  based  on 
the  same  grounds  as  those  of  England,  France  and  America. 
AU  thèse  statutes,  although  expressed  in  différent  words,  seeni 
ii)  pi'csume  payment  on  the  part  of  the  debtor,  and  hâve  for 
their  object  the  necessity  of  clearing  away  old  debts,  vvhich 
often  give  rise  to  tedious  litigation.  Taking  this  view  of  our 
law  which,  it  is  cor.tended,  is  consistent  with  common  sensé 
and  justice,  i*^  makes  little  difi'erence  what  ternis  are  used  by 
the  statuts.  It  is  in  effect  the  .same  thing  to  say,  "  that  no 
action  for  a  debt  shall  be  maintainable  unless  counnenccd 
within  a  certain  period,"  and  to  say  "that  the  debt  shall  be 
iiekl  to  be  paid  if  no  suit  is  brought  "  within  a  certain  period 
after  it  becomes  due."  Now  thèse  are  the  two  waj's  in  wliich 
prescription  is  applied  to  promissory  notes,  by  the  English 
Statute  and  the  Canadian  Statute.  In  both,  the  i-ecoverv  of 
the  debt  is  denied  to  the  creditor,  and  if  either  mode  of  ex- 
pression is  to  be  considered  absolute,  the  ternis  of  the  English 
statute  could  not  be  more  so,  as  it  excludes  ail  right  of  action 
Whereas  the  words  of  the  Canadian  statute  "rshall  be  held  to 
be  absolutely  paid  and  discharged  "  clearly  iniply  "  shall  bu 
presumed  to  be  paid,"  it  does  not  deny  tlic  right  of  action, 
but  if  an  action  is  brought  after  the  .speeified  period,  the 
presumption  will  be  against  the  Plaintiff    In  the  same  way  a 


DE   LA    PROVINCE    DE   QITÉBEC. 


421 


porson  who  lias  bceu  absent  in  parts  unknown  for  a  certain 
nnmher  of  years,  is  held  to  be  dead,  althouj^h  he  niay  at'ter- 
wards  retnrn  and  résume  his  ri^hts.  The  laws  of  prescription, 
although  they  niay  be  found  expédient,  hâve  alvvays  been 
considered  opposed  to  justice  and  equity,  and  consequently  in 
cvery  country  vvhere  they  liave  prevailed,  their  opération  has 
l)een  dehiyed  or  altogether  neutralized  by  subsetpient  promises 
or  part  payments  of  the  debt.  This  principle  has  invariably 
been  maintaine,d  in  Entrland,  althoujifh  its  existence  was  not 
reco^nized  in  any  statute  previous  to  9  (Jeo.  IV,  chap.  14.  On 
référence  to  Divarris  on  Sfatutes,  p.  948,  we  Hnd  this  view 
supported,  he  says  :  "Sec.  3  of  tliis  Act  "  (21  James  I,  c.  IG) 
'  fixes  a  limitation  of  personal  actions.  In  tlu'  case  of  simple 
"  contract  debts  the  doctrine  of  the  courts  (havin<(  for  its  ob- 
"  ject  to  enforce  a  moral  obligation)  has  been  that  .-ui  acknow- 
'  ledgment  that  the  del)t  has  not  been  paid  takes  the  case  ont 
"  of  th(^  statute."  Also,  in  Augdl  on  Llmiti liions,  p.  210: 
"  The  words  of  t.iie  stat-  •  •  of  James  I  are  express,  that  ail 
"  actions  on  the  case.&c,  sh.ilî  be  commenced  and  sued  within 
"  six  years  next  after  the  cause  of  s«ch  actions  or  suits,  and 
"  not  after.  In  every  form  of  action  but  that  of  assumpsit, 
"  the  construction  of  the  statute  has  been  in  unison  with  the 
"  words  and  policy  of  the  law.  Thus  where  the  gist  of  the 
"  action  is  ïm  injury  committed,  if  the  right  of  action  is  once 
'  barred  it  is  impossible  to  revive  it  by  any  admission  how- 
"  ever  unequivocal  and  positive;  and  it  may  be  considered  as 
"  an  unvarying  rule,  in  the  case  of  torts,  that  no  acknowledg- 
"  ment  will  reserve  it  from  the  express  language  of  the  statute. 
"  In  the  action  of  assumpsit,  however,  it  is  otherwise,  and 
"  certain  admissions  of  the  debt  within  six  years  bave  been 
■  adjudged  to  take  the  case  out  of  the  statute  :  sucli  admis- 
"  sions  being  considered  as  équivalent  to  new  promises  maile 
"  on  the  njeritorious  considération  of  the  antécédent  liability, 
"  and  therefore  afi'ording  a  new  and  distinct  cause  of  action." 
The  same  p)"inciple  is  recognised  by  our  Consolidated  Statutes, 
e.  07,  s.  2  ;  according  to  which  an  acknowledgment  or  pro- 
mi.se  must  be  in  wi'itinef  to  take  the  case  out  of  the  statute  of 
limitations.  The  interprétations  put  on  the  statute  may  be 
looked  on  in  another  light.  If  the  debtor  has  frequently,  as  in 
this  case,  liesought  the  creditor  for  delay,  |»leading  poverty 
;md  giving  him  promises  in  vvriting  that  he  would  ])ay  the 
<lebt,  it  is  plain  that  such  ]iromis(^s  are  tantamount  to  an  ex- 
press renunciation  of  an  ac(]uired  right  under  the  statut»'. 
Tl'.is  renunciation  of  a  light  is  elearly  within  the  ])()wer  of 
iiny  one  who  has  acquired  it.  As  to  the  (piestion  of  the  sutH- 
eiency  of  the  part  payment  and  acknowledgment  in  writing, 
tliere  cannot  Vie  much  dispute  in  this  case,  if  tlie  principle   of 
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interruption  is  allowed.  The  Appollant,  accordinj^  to  liis  own 
admissions,  owed  the  aniount  of  tho  note,  and  .S4().  for  an  opcii 
account.  Hcfore  prescription  was  ac»|uir('d  lie  reinitted  $50, 
the  receipt  of  which  was  iinniediately  acknov,  h'd<;ed  by 
the  Respondent  as  a  paymcnt  on  account  of  the  note,  as 
appe  »rs  by  a  lettcr  fyled  by  the  Appelhmt  liiinself.  If  snch  n 
puynient  alone  is  not  sufficient,  it  will  suflice  to  rcfer  to  the 
words  of  tlie  letter,  acconipanyin*^  tlie  reniittance,  to  show 
how  complète  the  intt'rni])tion  was.  The  Appellant  says,  "  I 
"  had  an  ofter  for  the  land  of  iï^2()()  ;  "  and  afterwards,  "  if  I 
"  can  only  sell  tins  land,  1  huve  no  doubt  that  in  tlic  course  oi" 
"  next  snuner  I  shall  ^et  out  of  your  debt."  In  lettei-  marke(l 
Y,  he  says:  "  He,"  (meanin<^  another  intendinj,'  ])urehaser) 
"  offered  me  #100  for  my  right  and  title  of  the  whole  ;  I  told 
"  him  that  I  had  given  yon  "  (meaning  the  Respondent) 
"  Power  of  Attorney  to  sell  it,  and  to  yon  he  must  go  and 
"  make  the  bargain,  also  pay  the  nioney  to  you  :  I  told  him 
"  how  much  I  was  in  your  debt.  To  this  I  bave  l(»oked  piin- 
"  cipally  to  pay  oft'your  del)t."  In  the  same  letter  i\n>.  Appel- 
lant says:  "  Last  suinmer  I  was  robbed  of  880  by  the  boy  I 
"  kept  to  ansvver  the  door  ;  he  confessed,  and  was  sent  to 
"  prison  for  three  months.  This  n»oney  I  had  put  aside  for 
"you."  And  further  on:  ''  Now  I  am  exceedingly  an.\  ous  to 
"  get  out  of  your  debt,  but  if  I  am  robbed  of  that  property  1 
"  shall  almost  despair  of  ever  being  able  to  pay  you."  The  prin- 
ciplcsandprecedentsfoundinEnglish  Authors  supi)ly  the  projici' 
test  of  tho  Hufticiency  of  such  acknowledgnientsand  part  pay- 
mcnt.  A ngell,  on  limitations,  p.  218,  says:  It  must  be  an 
"  acknowledgment  of  the  justice  of  the  debt  in  question  so 
"  made  as  to  amount  in  the  eye  of  th(^  law  t(»  an  implied  pro- 
"  mise."  Chitty,  on  JHlls,  p.  014,  .says  :  "  It  is  sufficient  if  it  is 
"  an  un(jualitied  admis,sion  of  astill  subsisting  liability,  from 
"  which  a  promise  to  paj  may  be  inferred  by  law."  And  ï'"//- 
ior  on  Evidence,  vol.  2,  p.  879.  The  following  acknowledgments 
were  held  suffici(>nt  :  Frost  \h.  Heviiomih,  8  Moore,  p.  180. 
"  8ir  :  Business  calls  me  on  the  .suddiMi  to  Liverpool.  Shoidd  1 
"  be  fortunate  in  my  adventures,  you  may  dépend  on  secùng 
"  me  in  Hristol  in  less  than  three  weeks,  othei'wise  1  must  ar- 
"  range  matters  with  you  as  circumstanees  will  iiei-mit.  I  shall 
"  leave  town  to-morrow  nitrht."  Colliuie  vs.  Jlorne,  10  Moore. 
"  )).  431  :"  1  bave  receiveil  yotu's  respecting  IMnintiH's  dcmaiid  : 
"  it  is  not  a  just  one.  I  am  ready  to  setth;  the  account  when- 
"  ever  IMaintitf'  thinks  proper  to  meet  on  the  business.  I  miii 
"  not  in  his  debt  £90,  nor  anything  like  that  sum  Shall  be 
"  ha]){)y  to  settle  the  différence  by  his  meeting  me."  Jhxluov 
vs.  Mckdji.  4  N.  &  M.  327,  §  (j,  "  I  eau  nevei-  be  ha]ii)y  till  1 
"  hâve  paid  you  ;  your  account  is  correct.  Would  that  1  were 
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"  f'iîC'losinf^  tho  anit."  (idvdver  vs.  McMahon,  3  Q.  B.  501  :  "  I 
"  lun  iii  your  ck'bt  an<l  will  iiot  avail  inysell:  of  the  statute  ; 
"  but  \ve  (lo  i.ot  Jitjfivj  as  to  the  ainount,  and  until  tliia  is  as- 
"  certained  1  can't  j;>ove  a  step  townrds  givin^  you  satist'ac- 
"  tion  and  doin»^  justioe  to  niv  other  creditors."  Woller  v.s 
iMr.i'ji,  M  i{-  (iï.rÀ(Ta\ilor  on  J'Jvùlevcc,  vol.  2,  p.  888):  "  I 
"  sond  yon  niy  aceount,  leaving  a  blank  l'oi-  balance,  and  beg 
"  tbat  you  will  tavourine  witb  balance."  2\ii/li>r  ov  Evidenre, 
vol,  2,  p.  888.  IIiirri.Nov\s  D'ajeni,  V.  2,  p.  14(iô.  Ak  to  the  ejfhi 
o/a  y>ro7  y«///rN«7»/.  It  nm,st  appear  tliat  paynient  was  umde 
ou  aceount  ot'  a  largcr  «uni  au>ounting  to  an  admission  of  a 
greater  suui  being  due  and  a  ^jroniise  to  pay  it.  It  is  not  nocos- 
sary  tliat  the  au)ount  rctnaining  due  should  be  ascertained. 
T(n/lor  on  EvkU'iuc,  V  2,  p.  884.  Aiuiell  on  Uvritations,  p. 
î)(ii.  Widkev  vs.  Ihitler,  25  L.  J.,  Q.  B.,*877.  It  is  further  to  be 
remarked  that,  althougli  Kespondent  relied  on  thèse  subse- 
(pient  promises  to  take  the  case  ont  of  the  statute,  navertlie- 
less  the  action  was  properly  brought  without  référence  to 
them.  This  princijjle  is  laid  down  in  ('liilli/n  Stittntcs,  vol.  1, 
part  2,  p.  708,  note  2  :  "  Where  the  debt  lias  beeii  revived  by 
"  a  gênerai  or  unt|ualiHed  i)ron)ise  or  acknowledginent  within 
"  the  six  years,  it  is,  in  gênerai,  sufficient  to  déclare  on  tho 
"  original  promise."i'l/.sf>.  In  Hari'isou'n  D'up'M,  vol.  2,  p,  1471  : 
"  The  Plaintift'may  déclare  on  the  original  promise,  althougi» 
"  he  relies  on  a  sub.se(|U(!nt  promise  to  take  tlie  case  out  of  the 
"  Statute'  of  Limitation.s.  Leiipet-  vs.  Talton,  10  Ea»t,  p.  420. 
Uptov  vs.  Eisa,  12  M(fort',  808.  In  vievv  of  the  concurrence  of 
ail  authorities  and  précédents,  without  an  exception  in  this 
oi-  any  other  country  as  to  the  ])rinciples  which  should  govern 
in  the  interprétation  of  Statutes  of  lindtation,  it  is  submitted 
that  the  judgnicnt  in  the  Court  below  should  be  confirmed. 

Aylwin,  ,J.,  (disHciiticths)  :  l'cannot  concur  in  the  judginent 
about  to  be  rendered.  The  action  was  breught  to  recover 
!*891. 00.  the  balance  of  a  proniissory  note,  and  S5G.30  on  an 
aceount,  m  iking  in  ail  l?447.yG.  Judgnient  was  rendtïred  in 
favour  of  IMaintifî".  The  tirst  jilea  .set  up  prescription  against 
the  note,  which  l>ore  date  15th  Sept.,  185(),  the  action  being 
brought  lOth  July,  1802.  The  second  plea  adniitted  that  Dé- 
fendant had  i-eceived  teeth  froiii  Plaintitf  to  the  value  of  S40, 
being  two  of  the  items  charged  under  date  Septendier,  1850, 
and  sought  to  be  l'ecovered  :  but  alleged  that  this  sum,  and 
certain  other  charges  in  the  aceount  were  overpaid  by  tho 
siim  of  ^50,  impro])erly  credited  by  Plaintif!'  on  the  not.'. 
The  plea  then  alleged  thac  l'iaintiff,  as  agent  of  Defeiidant, 
had  agreed  to  get  possession  of  certain  lands  in  Lima, 
the  State  of  New-York,  under  a  power  of  attorney,  dat(>d 
some     eight   years     previously,    but    had    failed    t(»   do   so  ; 
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alhi^itif^,  also,  that  daniagr  had  accrued  to  Défendant  hy 
the  Plaintitf's  nejjlect.  No  evitlence  was  adduced  to  sup- 
port thèse  allef^ations.  To  tlie  tirst  plea  Plaintiff"  fyled 
spécial  ansvvers.  Ist.  Alleging  interruption  of  prescription 
by  acknowledj^nient  to  owe  and  promise  verbally  and  in 
writin^  to  pay,  and  that  "  h-  had  paid  the  Phiintifi'inoneys  on 
account  tliei'cot',  and  ot"  the  interest  accrued  th<'reon."  2nd.  An 
answer  settin^  up  that  at  tlie  date  of  the  note,  Défendant  was 
indebted  to  Plaintifî'in  $848.1(5  for  nioney  lent  and  advanced, 
^(KHJs  sold,  and  interest  accrued,  and  that  for  such  indebted- 
ness  lie  «^fiive  the  note  sued  on,  which  he  failed  to  pay.  Tliere 
had  been  an  exanunation  of  Défendant  on  faits  et  article)*. 
The  G2nd  question  was  to  this  ettect  :  Is  it  not  true  that  you 
hâve  within  the  period  of  Hve  years  ininiediately  procedin^- 
the  institution  of  this  action,  <,dven  Plaintilf  to  understand,  in 
.soine  way  or  another,  that  you  would  pay  hini  tlui  aniount 
due  hini  on  the  said  prf)inissory  note  !*  The  Défendants  answer 
was  :  I  hâve  written  wduit  was  in  the  letter  sent  by  nie.  I 
hâve  not  niade  any  acknowledgnient  or  promise  to  pay  the 
note  since  it  was  acknowledged,  or  before,  as  a  particular 
debt  or  note.  Tins  answer,  taken  with  other  answers  of  De- 
fendant,  is  tt)  my  inind  perfectly  sufficient  to  establish  an 
acknowledgment  of  the  debt.  It  was  argued,  and  it  would  be 
decided  by  the  majority  of  the  court,  that  the  prescription  was 
a  perfect  bar  to  the  action  ;  but,  in  my  opinion,  the  acknow- 
ledgment take.s  the  case  out  of  the  statute.  I  would  now  refei- 
to  the  case  of  Rusnell  and  Finlier,  {\)  and  to  Pothiei",  Traité 
(les  ObH(/ations,  No.  84<). 

(1)  Le  statut  Impérial  de  l()'23,  21  Jacijues  1,  cli.  Ki,  s.  3,  intitulé  •  "  Ac/f 
pour  limiter  len  urtioii-i,  il  pniir  pvi'nnir  Its  poiirsitihs  t  ii  loi"  contenait  la 
disposition  suivante  :  "  Toutes  les  demandes  à  tin  de  compte,  ainsi  (jue  celles 
in  faciuin  {u/ioii  Ihe  fa-se)  autres  (|ue  sur  des  comptes  relativement  au  coni- 
nierce  et  au  trafic  entre  marchand  et  marciiand,  leurs  facteurs  ou  employés,  et 
toutes  actions  de  dettes  fondées  sur  un  prêt  ou  contrat  sans  un  acte  on  écrit 
scellé,  {irifhoiit  M/nrinlti/)  seront  commencées  et  poursuivies  dans  les  six  années 
(jui  suivi'out  la  cause  de  telles  ilemandes  ou  poursuites  et  non  après."  Par  la  s. 
10  du  ch.  *2  des  ordonnances  du  Lieutenant-Oouverneur  et  du  Conseil  [.légis- 
latif «le  la  Province  de  1785,  '25  (ieo.  3,  il  fut  décrété  que  :  "  Dans  la  preuve 
de  tous  faits  concernant  les  affaires  de  commerce,  on  aura  recours  <lans 
toutes  les  cours  «le  juridiction  civile  en  cette  province,  aux  formes  admises, 
ijuant  aux  témoignages,  par  les  lois  anglaises.  "  Il  a  été  jugé  (|ue  les  dispositions 
ci-dessus  du  statut  impérial  n'ont  pas  été  introduites  dans  cette  province  par 
cette  tlisposition  de  rordonnance  île  17H").  (Ihil/ir  \».  Mariloirn//,  Coiir  d'Ap- 
pel, 17  novembre,  1830,  Reid  .1.  en  C,  Smith,  J.  et  Dk  Lekv,  Stkwart, 
Hknkv  et  CoeiiKAN.  2  R.  .1.  H.  Q.  p.  15*2  ;  Fi-ihur  vs.  RtiHHill,  L".  S.  Montréal, 
confirmé  en  (.'our  du  B.  de  la  R.  en  appel  le  11  mars  1854  par  la  division  égale 
des  juges  Roi.i.and,  Pankt,  Avlwin  et  Mkhkdith,  4  1).  T.  H.  C.  p.  237. 

Las.  1  du  ch.  11  des  Statuts  du  (.'anadade  1847,  10  et  II  V.,  contenait  la 
disposition  suivante  :  "  Attendu  que  par  un  acte  passé  en  Angleterre  dans  la 
vingt-et-unième  année  du  règne  du  Koi  .laccpies  Premier,  et  intitulé  :  Aili 
pour  limiffr  hn  nctionx,  et  pour  pn'i'mir  len  pniirmiitt'n  en  loi,  il  a  été  entr'autre 
choses  statué,  (lue  toutes  les  ilenumdes  à  fin  île  compte  ainsi  (jne  celles  injac 
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DliUMMOND,  .T.  :  I  assent  to  the  judginent  vvhich  is  abont  to 
be  pronounced  by  the  niajority  oi"  tlic  court  with  sonu'  ic^ret, 
liut  I  t'eel  inys(df  bonnd  to  olioy  tbe  plain  lanf;uaj>e  and  inean- 
ing  of  the  statute  and  notto  substitute  niy  ovvn  ideas  of  wliat 
I  niight  consider  équitable  or  juwt  under  the  circunistances.  I 
fun  of  opinion  tliat  the  Appelant  adniitted  his  indebtedness 
to  the  Respondent,  lait  still  the  note,  nnder  the  law,  must  be 
lu'ld  to  be  absolutely  paid  and  discharfçed. 

Mf>M)ELET,  J.  :  The  question  is  one  of  interruption  of  pres- 
cription, against  a  note,  for  the  recovery  of  the  balance,  on 
winch  an  action  lias  been  brought,  after  a  lapse  of  fîve  years 
since  tlie  date  the  said  note  becanie  «lue  and  payalile.  The  sta- 
tute L.  C,  ch.  64.  sec.  81,  lias  by  ])efendant  been  pleaded,  and 
iclied  upon  as  a  bar,  an  absolnte  bar,  to  tlu'  action.  Plaintif!' 
lias  maintained,  that  within  the  tive  years.  Défendant  lias 
made  acknowledfjuient  of  indebtedness,  and  proinised  to  pay 
the  balance  due  on  the  note.  Interrof/dtDries  sur  faits  et 
articles  hâve  been  subinitted  to  Défendant,  and  by  hiin  answ- 
cred.  Interrofjatorien  sur  faits  et  articles  were  subniitte<l  to 
Plaintiff,  vvho  is  of  Roche.ster,  in  the  State  of  New-York. 
Tliose  interrogatories  were  served  in  the  prothonotary's  office, 
under  sec.  (J4,  c.  88,  L.  C.  Con.  Statutes.  They  were  set  aside 
l>y  the  court.  Two  questions  arise  :  Ist.  Is  the  statute  c.  64,  s. 
'M,  an  absolute  bar  to  the  action,  and  is  the  note  to  be  lield 
absolutely  paid  and  di.schar^ed,  no  suit  having  been  brou^ht 
within  tive  years  next  after  the  day  on  wliich  .such  bill  becanie 
due  and  payable  i  2nd.  The  statute  L.  C.  Con.  c.  <S8,  .sec.  64, 
being  clear  and  précise,  could  the  court  below  legally  set  aside 
the  interrogatories  sur  faits  et  articles  wliich  wen^  served  at 
the  prothonotary's  office  /  It  iiiay  also  be  added,  that  a  qu«.'s- 

liim  (iijioii  thi'  cfi-st,)  autres  que  sur  des  comptes  relativement  au  commerce  et 
au  trafic  entre  marchand  et  niaruhantl,  leurs  facteurs  ou  cniployé.s,  et  toutes 
actions  de  dettes  fondées  sur  un  prêt  ou  contrat  .sans  un  acte  ou  éci'it  scellé, 
(ii'ithonl  spi'rinitj/)  seraient  coniinen(;ées  et  poursuivies  ilaus  les  six  aimées  (|ui 
suivraient  la  cause  de  telles  demandes  ou  pour.suitos,  et  non  après  ;  et  attendu 
i|ue  sous  la  loi  du  Has-C'unada  par  hupielle  il  est  pourvu  (juc  dans  la  preuve 
(les  faits  conceriuint  les  affaires  de  commerce  on  aura  recours  dans  toutes  cours 
de  juri8<liction  civile  aux  règles  d'évidence  des  lois  d'Angleterre,  diis  doutes 
'^c  sont  élevés  si  cequi  est  statué  ci-dessus  est  ap])lical)le  au  lias-Canada  comme 
régie  d'évidence,  et  si  c'est  applicable  au  Ua»-('anada,  ((Uclle  reconnaissance 
ou  promesse  dans  les  dits  .six  ans  sidtit  pour  nu^ttre  hors  de  l'opération  de  telle 
disposition  ci-dessus  citée,  tout  cas  cpii  autrement  sciait  sous  l'opération 
d'icelle  ;  pour  faire  dispaïaître  ces  deuites  :  il  est  par  ces  jtrésentes  statué  c|ue 
uidle  demande  à  Ku  de  compte,  ou  iii  farfiuti  [iipoii  Ihr  ram),  ni  aucune  action 
tiindée  sur  un  acte  consenti  jiour  prêt,  ni  aucune  action  fondée  sur  un  contrat 
sans  un  acte  ou  écrit  scellé,  [iri/finiit  Kpirially),  ne  sera  maintenue  en  matière 
lie  commerce,  à  ir.oiiis  (pie  telle  action  n'ait  été  commencée  dans  les  six  iinnées 
ijiii  suivront  la  cau.se  de  telle  action,  uonol)st<iiit  toute  loi,  usage  ou  coutume 
a  ce  contraire."  Il  a  été  jugéipie  cette  disposition  n'est  pasdéclaratoire  et  ipi'- 
«llc  ne  s'ap|>li(pie  pas  aux  actes  antérieurs  à  sa  passation.  (Fi^hii' v».  liiinnel 
ci -dessus  citée.) 
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tioii  as  to  wlu'tlier  tliert-  is  iii  fact  lo^al  ovidenco  of  intorrup- 
tion  of  tlie  prescription  of  Hve  yearH  uf  the  note  in  question, 
is  to  l)e  (Icterniined.  Answei'  to  tlio  first  (piestion.  I  ara  very 
niiicli  incline*!  to  say  that  our  statute  is  as  stringent  as  tlic. 
oi"(linance  of  I5H)  relative  to  rentes  condituée»  with  refei'enco 
to  actioi  s  l)rf)nght  for  Hve  years'  arreais.  Actions  vvere  to  bi- 
«lisniissed  if  hrou^lit  ;  no  oath  was  re(]uired  ;  it  was  an  abso- 
lute  bar  and  so  lield.  With  regard  to  the  ordinance  of  1G2!I 
for  loyers  it  was  différent,  and  correctly  held  to  be  so  ;  theic 
was  no  such  inipeiative  enactiuent  as  in  tbat  of  1510.  It  was 
wiie  fiii  (le  non  recevoir,  Défendant  pleading  prescriptions 
had  to  swear.  ïlie  saine  view  was  taken  of  the  articles  125, 
12G  and  127,  of  the  Coutume  de  Paris.  Ail  thèse  prescriptions 
were  based  tijjon  the  pi-esuinption  of  paynient,  and  acted  upon 
accordingly.  Our  own  statute  of  1798,  l'elative  to  proniissory 
notes,  was  the  only  one  which  limited  the  obligations  of  De- 
fiuidant  to  swear  he  had  paid,  to  th(!  cas(;  of  lus  being  called 
upon  to  swear  h.e  had  paid,  and  that  he  honâfideheVu'.vod  the 
note  had  been  paid.  1  therefore  would  say  that  in  the  pnîsent 
case,  the  L.  C  S.  ch.  ()4,  sec.  81,  lias,  with  re.spect  to  proniis- 
sory  note,  the  sanie  effect  as  the  old  ordinance  of  1510  with 
l'espect  to  rentes  constituées,  and  does  not  admit  of  a  plea, nor 
of  évidence  of  interruption  de  prescription.  1  would  go  fui- 
ther  and  hold  that,  strictly  speaking,  this  is  not  a  question  of 
pre.scription  nor  of  interruption  of  prescription,  but  nierely 
one  of  a  total  extinction  of  an  indebtedness  in  the  eye  of  the 
law.  The  note  is  to  be  so  held  to  be  absolutely  pai«l  and  dis- 
charged.  1  am  of  opinion  that  the  Court  below  ought  not  to 
hâve  set  aaide  the  inten'ogatories  on  f<iit8  et  articles.  The  law 
niay  be  inconvénient  and  hard  in  its  exécution,  but  there  it 
is,  and  the  judgo  .'^hould  bave  obeyed  it.  Sec.  ()4  of  cli.  88  is 
iniperative.  I  bave  great  doubts  as  to  whether,  from  tlie  évi- 
dence, any  court  would  be  justified  in  saying  and  deciding 
that  the  acknowh^dgnients  to  pay  apply  firstly,  to  the  note, 
and  whatever  balance  niight  at  the  tinie  be  due  thereupoii. 
The  $50  paid  cover  the  $40  for  te^th  sold  to  Défendant. 
Whether  or  not  matters  little  to  nie,  con.sidering  the  view  this 
coui't  takes,  as  the  law  is  as  above  explained.  I  thei'efoi'e  eouu' 
to  the  conclusion,  that  the  judgtnent  appealed  from  should  be 
l'eversed,  and  that  the  action  shouM  by  th»^  judgment  of  this 
court  he  dismissod,  and  Respondent  .should,  of  course,  be  con- 
demned  to  costs  in  both  courts. 

Mekedith,  iT.  :  This  case  is  one  of  great  importance  ;  for  tlif 
question  which  it  présents  niust  be  of  fréquent  occurrence  ami 
niav  ert'ect  intei'ests  of  «rreat  magnitude  :  and  I  do  not  hésitait' 
to  .say  it,  at  fir.st,  presented  considérable  difficulty  to  my  mind. 
That  diHicultv  1  am  iiow  inclined  to  attribute,  not  so  much  ti» 
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thc  tenns  of  thc  statute  in  question,  as  to  the  attenipt  whieli  I 
(in  conirnon  I  beheve  with  niariy  others)  hâve  nuide  to  inter- 
pret  its  provisions,  if  not  in  accordance  with  the  jud^nients 
under  the  En^lish  Statute  of  limitations,  nt  k*ast  by  the  light 
(if  those  judi^nients.  But,  after  ^nvino'  the  subject  (hie  consi- 
dération, I  thini<  that  the  (h'cisions,  unchn*  tlie  English  Statiito, 
tend  l'ather  to  euibarrass  tlian  to  aid  us  in  deternnninjx  the 
course  to  be  pursued  under  our  lavv.  In  this,  however,  there 
is  iiothin,^'  surprisiuir  ;  hecause,  altliouj^h  tlie  tvvo  lavvs  are  on 
the  saine  subject  and,  to  sonie  extcnt,  hâve  the  same  obj(!ct  in 
view,  yet  tiiey  ai-o  worded  so  very  difterently,  as  to  lead  to 
tlie  belief  that  the  franiei's  of  our  law,  hcMn»!'  aware  of  tlie 
conHietinfr  décisions  under  the  En^lish  statute,  and  of  tlie 
way  in  which  the  provisions  of  that  law  wero  neutralised  hy 
judicial  interprétation,  had  deterniined  not  to  take  it  as  tliiMr 
iiiodel,  lest  the  Canadijui  copy  niitrht  sliare  the  fate  of  the 
Knjrlish  original.  We  al.so  know  that  the  earlier  décisions  un- 
ilcr  the  English  statute  are  now  generally  disapproved  of,  and, 
tliorefore,  cannot  be  considered  as  a  safe  guide  to  the  meaning 
even  of  the  English  statute.  Lord  Eldon,  in  Jiailie  vs.  SlItlKild, 
declared  that  tlie  statute  of  liniitations  had  been  construed 
with  a  view  to  defeat,  not  to  proinote,  its  object,  and  that  the 
cstablished  constructions  wa.s  against  its  true  prineiple.  (  1  ) 
Chief  Justice  GiHB.s,  in  HdUhiffs  xs.  Shaïc,  snk\  that  if  the 
('ourts  could  retrace  their  steps  and  see  ail  tlu^  consef|ueiices 
that  hâve  resulted,  they  would  hâve  seen  it  better  t<»  adhère 
to  the  précise  words  of  the  statute  thaii  to  attempt  to  relieve 
in  ])articular  cases.  (2)  And  it  was  with  référence  to  this 
statute,  that  Sir  William  Evans  in  his  gênerai  view  of  the 
statutes  of  limitation,  lias  ,said,  that  the  Courts  of  Justice 
luive  as  niueh  authority  now  (when  lie  wrote)  to  restore  the 
law,  as  they  had  before  to  subvert  it.  (3)  If  the  provisions  of 
om-  statute  were  siniilar  to  the  English  statute  of  limitations, 
wliicli  they  are  not,  the  foregoing  authorities  are  suHicieiit  to 
cstablish  that  even  in  lliat  case  we  could  not  dérive  niuch  ad- 
vantage  from  a  référence  to  the  earlier  English  décisions  on 
tliis  subject  ;  and,  as  to  those  of  récent  date,  thej-  are  govern- 
cd  by  the  provisions  of  the  Htli  (Jeorge  IV'.,  c.  14,  which  hâve 
Ilot  been  embodied  in  our  statute,  cli.  04,  C.  S.  L.  C,  pleaded 
in  tliis  cause.  Assuiiiing,  tlieii,  that  we  are  to  inteirupt  tair 
nwii  statute.  irrespective  of  the  English  décisions  aiready  re- 
l'ciTcrl  to,  and  bcaring  in  niind  its  ternis,  wliicli   are   in  efl'ect, 

(1)  .")  Vcsey,  IS,"),  citeil  iii  .Anj.''.;!!,  <>ii  limitations,  piigi? '223. 
(•J)  7  'l'imiiton  (Î(I8,  cited  at  saiiu'  pagi'  in  Aiigt;!!. 
(.■f)  .'t   l']\iins,  Klatutt'.i,  pag»'  '2',Hi.  Xott  I. 
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tliat  any  promissory  note  madc  aftor  tho  l«t  Axigust,  1<S4Î). 
"  sliall  \h'  lii'ld  to  bo  ahsoluttdy  paid  and  discharj^ud,  if  n^ 
"  .suit  or  action  Ixi  brought  then^on  witliin  fivc  years  next 
•'  afti-r  tlie  day  on  wliich  sucli  note  bocauie  due  an<l  payable,  ' 
it  seeius  to  lue  that  undcr  the  provisions  of  this  law,  proof  <ti' 
tbe  actual  payincnt  ot'  part  of  the  note  sued  on,  witliin  tivc 
years  froin  tlie  tinie  the  note  beeanie  due,  ouj^ht  not  to  br 
consichircil  jis  rebutting  the  presuniption  ci-eated  by  the  statutr, 
or  as  niilitatiiif;  in  any  way  at^ainst  the  Défendant.  On  thf 
contrary,  the  etf'ect  of  such  évidence,  as  regards  tlie  part  of 
tht!  Ilote  paid,  is  to  add  positive  proof  to  the  statutory  pre- 
suniption, and,  as  re'gar<ls  the  reiiiainder  of  the  note,  the  pre- 
suniption appears  to  me  to  be  gr  -atly  the  .same  as  if  no  prool' 
ha<l  beon  niade.  Tn  like  inanner  an  acknowledginent  of  the 
debt,  or  a  promise  to  pay  it,  within  five  years  from  the  tiiiic 
the  note  becaine  due  cannot,  as  to  the  (piestion  of  prescription, 
hav(^  any  greater  effect  tlian  ought  to  be  given  to  a  paynieiit 
on  nccount  :  for,  liy  a  payinent  on  account,  is  meant  not  tlic 
mère  payment  of  a  sum  of  nioney,  but  the  payment  of  n 
svi'iller  siuii  on  account  of  a  (fi'eater  nwni  due  from  the  per.soii 
niaking  the  payment  to  hini  to  wIkjii  it  is  made.  2nd  Tayloi', 
on  évidence,  page  iS84,  No.  992.  A  payment  on  account  there- 
fore  includes,  in  effect,  an  acknowledgment  of  a  subsisting 
debt,  and,  if  an  acknowledgment  of  a  debt,  which  accompanies 
a  payment,  is  insufficient  to  prevent  the  opération  of  tlif 
statute,  an  aeknowledgment  of  the  debt,  unaccomjianied  by  a 
payment,  cannot  hâve  any  greater  eftect.  The  same  reasoning 
extends  to  promises  to  pay,  made  within  tlie  five  years,  for 
where  tliere  is  an  un(]ualitîed  admission  of  a  subsisting  lia- 
bility,  the  law  will  infer  a  promise  to  pay.(l)  In  a  W(n"d,  a 
payment  on  account  involvtîsan  acknowle<lgment  of  the  debt  ; 
and  from  such  an  acknowledgment  of  the  debt,  the  law  im- 
plies a  promise  to  pay,  and  therefore  whatever  is  the  ruie 
with  respect  to  payments  ou  account,  must  also  be  the  ruli' 
with  respect  to  acknowledgemetits  and  promises  inade  within 
the  tive  years  froin  the  note  becoming  due.  As  I  hâve  already 
observed,  tlu'  fact  of  the  maker  of  a  note  having  paid  a  sum 
on  account  of  it,  .say  a  year  after  it  became  due,  does  not  in 
any  degree  tend  to  weaken  the  .statutory  presuniption  that 
the  whole  of  tlie  note  was  paid  within  the  tive  years;  and,  in 
like  manner,  if  tlie  maker  of  the  note  in  the  case  suppose»), 
when  lie  made  the  payment  ou  account,  expressly  promised 
to  pay  the  balance,  the  making  of  the  promise  would  hâve  im 
tendency  to  show  that  he  did  not  pay  that  balance  of  the  note 


(1)  Cliitty,  on    liills,  page  ()14.   Angell,  on  liniitationa,  page  218.  Edition 
cited  liy  counsel  for  Re8p()n<lent. 
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witliin    tlll'    roniainder   of    tho    tivc    years.    The  Respondent 
wislies  us  to  interpret  the  statuto  as  if  the  words  <leclarini.î 

•  that  a  prondssory  note  "  shall  be  held  to  be  absolutely  paiil 
and  diHchai'fi[ed  if  ikj  suit  or  action  be  Itrought  thereon  within 

'  tive  years,  &c.,"  were  foUowed   by  a  proviso  to  the  ettect, 
■  that  if  it  appeai's  that  any  pai't  of  such    note    vvere  paid 

•  within    the   said    period  of  tive  years,  then  the  said  nt)to 
'  shall  not  bi;  held  to  be  paid  and  di.scharired  as  to  the  reinaiu- 
"  der."  iiut  the  law  (!ontains  no  such  proviso  ;  nor  could  such 
a    proviso  hâve   been  einbodied  in  it   withoiit  render  ing  it 
absurd  ;  and  yet  we  are  in  etfect  called   upon   to  interpr«it 
the  law,  as  if  that  proviso  fornied  a  part  of  it.  It  lias  also 
lieen  contended  that  it  will  be  unrea.sonable  to  say  that  pay- 
II. eut  of  any  part  of  the  principal  or  interest  of  a  debt  will 
suffice  to  prevent  the  prescription  of  six  years  established  l»y 
iiur  statiite,  chapter  07,  C.  S.  L.  C,  and  yet  to   hold   that  a 
like  pay nient  will  not  interrupt  the  presciùption  of  tive  years 
established  by  chapter  o4,  of  the  .sanie  statutes.  But  there   is 
the  same  oVtjection  to  our  attenipting  to  interpret  the  prescrip- 
tion established  by   chaj)ter  (54  of  the  C.  S.  L.  C,  by  chapter 
(»7  of  the  same  .statutes,  that  there  is  to  any  atteiiipt  to  inter- 
pret the  chapter  (i4,  by   the  Engli.sh  statute  of  limitations — 
that  objection  bein<ï  simply   that  the  ternis  in  which  the  two 
laws  are  frained   are  so  essentially  iliHerent,  as  to  niake   it 
impossible    to   interpret   the    one    by    the  other — nioreover, 
in   addition   to  the   différence   between  the  enactinf(  clauses 
of  the  two  colonial  statutes,  the  Législature  lias  subjected  the 
six   years    prescription    established    Ijy  our  chapter  07,  to  a 
provi.so  respecting   piyments  on  account  to  wliich  they  hâve 
not  thought  fit  to  .subject  the  prescription  of  Hve  years  estab- 
lished   by  the  chapter  ()4.     1  am   quite  aware   that  a  strict 
interprétation  of  the   tenus  of  our  Statute   niay,  in  certain 
cases,  bear  hai'd  upon   individuals  ;  but  the  lemedy  is  with 
the  Législature,  and  the  resuit  of  the  atteinpt  made  by  the 
Knglish  Courts  to  exclude  certain  ca.ses  from  the  opération  of 
their  statute  of  limitations  affords  additional   proof,  if  any 
were  wanting,  of  the  danger  of  attempting  to   niodify  a  .sta- 
tute  by  judicial   interprétation.     Koi-  tlie.se   reasons,  i  am  of 
i)[)inion  that,  under  the  tenus  of  our  statute,  we  cannot  avoid 
holding  the  note  in  (juestion  to  be  paid  and  discharged,  as  uo 
suit  or  action  was  brought  therecai  within  tive  years    next 
ul'ter  the  day  on  which  it  became  due  and  payable.     1  think 
it  proper  to  observe   that   the  law  on  this  subject  lias   been 
iiiaterially  changed   by  the  C'anadian  code,  wliich  has   lately 
received   the   .sanction  of  tlu'    Législature,  and    tlierefore  the 
judgment  now   rendered  cannot  .serve  as  a  guide  in  .solvini»" 
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•  Hicstiims  <>f  prcMcriptioii  tliat  iiiiiy  ai-iso  vcspcctiiifjf  prniiiis- 
soi-y  notes  iiiadc  iiftcr  our  C()<le  shall  liiiv(^  i^otiic  int«»  force. 

Tlic  ju(l<,'m('iit  of  thr  ('oiiitwas  as  t'ollows  :  "TheC'omt. 
st'ciii^  that  no  suit  or  action  was  broui^lit  on  sai»!  not<',  witliin 
Hvt'  yt'ars  noxt  af'tcr  tlic  day  on  whicii  sneli  note  heeainc  tluf 
a!)tl  payaMe;  ami  considcrintr,  that,  in  cons(M|U('n('((  thcri'oi', 
and  in  virtuc  of  thc  statuti-  in  siicli  case  inade  and  providcd, 
tlic  note  nni.st  Im'  licid  to  I»l>  altsolutoly  paid  aîid  discliari^fil, 
and,  tlioreforc,  tliat,  in  tlie  said  judsjfnicnt,  in  so  far  as  it  eon- 
dennis  appollant  to  pay  to  rospondcnt  tiic  anionnt  of  tlic 
pi'oniissory  note,  witli  certain  intorest  and  costs,  tliero  is 
crror,  dotli,  in  conséquence,  reverse,  «fec,  and  procecding  to 
render  t\m  jndmnent  whicli  tlie  court  Itelow  ouî;lit  to  liave 
reiidered  in  tlie  preiiiises,  dotli  disiniss  the  action  and  doniand 
of  responiient  for  tlie  anionnt  uf  tho  promissory  nott;  an<l 
interest,  &c."  (  10  /.,  p.  120,  10  D.  T.  H.  (',  p.  7.'i'  et  1.  L  C. 
L,  J.,  p.  H.'i.) 

A.  and  W.  HoHKiiTsoN,  for  appidlant. 

Snowdon  and  (i.VlUDNEH,  for  rospondcnt. 


MESURAGE  D'OUVRàGES  GOTHIQUES  FAITS  PAR  UN  OUVRIER. 

CoL'KT  <)K   QI'EKN's    HpINcH,   EN    AlM'EL, 

Montréal,  !)  Décembre  1S65. 
Fruiii  the  Saperiur  Court  District  of  Montréal. 
Coiuin  Aylwin,  J.,  Mekedith,  J.,  Dkummond,  J.,  et 

MoNDELE'r,  J. 

OuiMETTE,  Défendant  in  Court  below,  Appellant  ;  and  Ga- 
M.\(;HE,  l'iaintiff'in  Court  below,  Respondent. 

Jiiijt  :  Quo  l'ouvrier  n'a  droit  (in'à  la  valeur  d'un  mosurajïe  simplu 
des  ouvrages  goliiitiues  par  lui  faits  à  une  église  et  non  du  double  ;  n'y 
ayant  aucune  loi  ni  usage  constaté  à  l'appui  de  cette  prétention. 

Le  inari  de  la  demanderesse  par  reprise  d'in.stance,  Loms 
Hédard,  avait  [loursuivi  pour  la  valeur  de  certains  ouvraf;es, 
alléf^ués  par  lui  avoir  été  faits  à  réalise  de  St-Alexandre.  La 
(piestitai  principale  soulevée  devant  la  cour  d'appel  était  de 
savoir  si  le  donandeur  était  bien  fondé  à  réclamer  la  valeur 
d'un  mesuraji^e  double  des  ouvrages  gothiques  (ju'il  alléguait 
avoir  faits  à  cette  église.  Le  jugement  de  la  cour  inférieure 
avait  accordé  ce  mesurage  double  et  était  motivé  connue  suit  : 
"  The  court  eonsidering  that  défendant  hath  not  established, 
by  légal  and  sutKcient  évidence,  the  material  averments  of  his 
plea,  and,  seeing  that  plaintitf  hath  proved,  by  conclusive  evi- 
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ilenc<',  tli»!  esHi'iitial  uIle<,'rttiotis  <»t'  \\\h  flcclaratioii,  the  coui-t 
iloth  maiiitaiii  stii<l  -letioii  ami  dciinnKlc,  ami  doth  adjud^'t' 
défendant  to  pay  and  satiHi'y  to  [tlaintitf  jhw  n'prisr  <l.'iiis- 
lnni'c,  tl>e  sum  of  ttî  1.7,7,  balance  due  upon  a  Iar<.(er  .sum  for 
tlie  piice  and  values  oï  work  doue  and  muterials  proviMi'd  for 
tluî  same  liy  plaintifffor  défendant,  at  liis  recpie.st."  Ce  ju<;o- 
ment  fut  intirmé  par  la  cour  d'appel  pour  les  motif«  qui  sont 
dans  son  jugement  (pli  est  connne  siiit  :  "  La  cotir,  eon.si- 
dérant  <pie  l'appellant  ne  doit  rii  n  à  la  demandere.s.'^e  par 
rejirise  d'in.stanee,  l'intimée,  attendu  que  Louis  Hétlard, 
son  épou.x,  avait  été  dès  avant  l'institution  de  son  action 
contre  l'appellant  bien  et  dûment  payé  par  l'appellant,  poui" 
tt>us  les  ouvraj^es  en  plâtre  et  en  enduits  (pi'il  avait  faits  pour 
lui,  Louis  Ouimette,  à  l'éi^lise  de  St- Alexandre,  comme  il 
appert  par  ret;u  en  rèi^lement  de  tons  comptes  eu  date  du  l(i 
août  liS()l.  C'onsidérant  que  la  demande  de  Louis  Hétlard  par 
hupielle  il  réclamait  en  sus  de  vinj^t-.'^ix  sous  ancien  c«jurs, 
])ar  clia(|Ue  ver^'e  de  mesuraye  des  ouvraj^es  faits  à  la  dite 
t'i^di.se  par  lui  était  et  e.st  nud  fondée,  attendu  (|Ue  Hédard 
n'avait  droit,  comme  en  étant  la  valeur,  (pi 'à  vin^'t-six  sous 
ancien  coui's  par  chaque  verge  de  mesurage  simple  des  dits 
ouvrages  et  non  du  double,  tel  que  prétendu  par  le  dit  l^édard, 
n'y  ayant  aucune  loi  ni  u.sage  constaté  à  l'appui  de  la  pré- 
tention de  Bédard  qui  i-éclamait  ce  surplus  connne  valeui" 
d'ouvrages  prétendus  gotl>i(pi»?s.  Considérant,  par  conséquent, 
i|Ue,  «lans  U'  jugement  de  la  cour  de  première  instance,  rendu 
parla  cour  supérieure  siégeant  à  Montréal  le  20  mai  bSd.'i, 
condamnant  l'appellant,  il  y  a  erreur,  casse,  annulle  et  met  au 
néant  le  dit  jugement.  Et,  procédant  à  rendre  le  jugement 
(ju'aurait  dû  rendre  la  cour  de  ))reinière  instance,  maintient 
l'exception  du  défendeur  appellant  et  déboute  l'action  intentée 
contre  lui.  (10/.,/).  1:^2.) 

LoKANCEU  and  L()K.\N(!Ell,  avocats  de  l'appelant. 

L(»ris  HicAKi),  avocat  de  l'intimée. 
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SALE.~EVIDENCE. 

Sï'i'KHlou  Coi'KT,  Montnal,  Mlst  Miircli,  1H60. 
(Jomm  Hadui.ky,  J. 

Kl'S.SKLL  vx.  (il'EUTlN  rf.  al. 

l(st.  Ii>  Il  krI(!  of  tiiiibor  Kriiwing,  with  t\ni  r'mUt  to  eut  tlio  Haine,  t>i<> 
only  trinlitioii  tliat  Uu  vuiulor  c-iiii  inako  at  tlie  tiiiii!  Ih  to  point  ont  t<> 
tilt'  purcluiser  tlii)  tmi'H  to  l)o  eut. 

L'iul.  Tliat  wliwre  two  iKirtics  tihiim  titk;  to  niovoalilos  and  iiivokc 
poHHt'KHion  tlion'of,  tlie  C:oiirt  will  rufor  to  tlio  insinM-tivo  titlt'H  as  /</- 
(Ivtilciirn. 

3r(l.   In  a  i|iu'8tion  as  to  wliicli  oC  two  parties  liai!  flrst  possiission  ni' 
iiioveabies,  llio  iJOHseHsion  of  th»<ir  lospcclive  veiidors  eau  bu  invokod. 
4tli.  Tliat  a  titio  to  movoablos  takeii  witli  knowlod^'o  ofonn  prHvioimly 
niven  lo  aiiotiier  party,  liy  tlio  «aino  veiulor  is  of  no  avail,  but  fruu- 
(iulent. 

5tii,  Tliat  tbo  contonts  of  a  lo8t  document  eau  bo  provcn  by  verbal 
tostinioiiy  al'tor  tho  ioHH  establislied  by  allidavit,  wliicb  is  tho  roj.'u!ur 
way  of  provins;  sucb  loHS. 

Haixm.EY,  J.  :  Oïl  *2lHt  .luly,  1«(J4,  TIioh.  Baxter,  thon  in 
[)osse.ssioi»,as  jiroprii'tor,  of  Lot  21  and  VV  l  of  22  of  10  Kaii<(r 
of  Waki'tielil,  solcl  to  thc  (  V)s<^rovos  tlie  wliole  of  tlie  piiic 
tiiiiber  ou  tlie  lots,  by  a  written  a^reement  lietweeii  tlieiu  of 
that  (lato.  Tlie  tiiuher  was  to  lie  eut  in  Xovemlier,  and  to  l»e 
paid  at  tlie  rate  of  !i?8  per  lOOO  ft.  ineasured  on  tlie  road-wa}'. 
Haxter  took  tlie  Cosgroves  tliroutçli  the  lots,  pointed  ont  tlie 
trees  to  Vie  eut,  and  niade  delivery,  as  far  as  instant  delivery 
could  lie  Iliade  to  the  Cosgroves  :  this  is  proved.  The  ai-ea  (<f 
the  lots  was  2')(i  aères,  as  per  procès-  rcrlMii.  On  the  Ist  Xov. 
follovving,  the  ('osgroves  assign  tlieir  right  and  purchase  to 
Flaintitt',  W.  M.  Rnssell,  l»y  written  eiigagenient,  for  the  con- 
sidération therein  set  forth,  and,  (ni  the  7th  Nov.  Biixter.  in 
consideiation  of  his  sale  to  the  Cosgroves,  of  21st  July,  and 
of  their  assignuient  to  Kussell,  conHrms  to  Russell  and  lus 
employées  the  right  and  property  in  the  tiniber  sold,  and 
assigns  to  llussell  the  right  of  cutting  the  whitt;  pine  tiiiihcr 
ott  tliose  lots,  until  the  Ist  Miiy,  ]cS<)ô,  and  Rnssell  hinds  hiiii- 
self  to  Baxter  to  fiiltil  tht.'  Cosjjjroves'  en£rafreinent  to  liini. 
Thèse  eugageiiients  are  m  writing,  sigiu'd  hy  the  {larties, 
J^a.xter  and  Rnssell.  Lot  \o.  21  had  heen  purcha.sed  by  Tho- 
mas Baxter  hiinselt',  in  18()3.  The  VV  l  of  22  was  bonght  by 
hini  in  the  naine  of  James  Baxter,  lus  brother,  who  lias 
always  lived  in  S^'otland.  Lieenee  to  eut  timber  was  granted 
on  W  I  the  22nd  iJec.,  1(S()4,  and  transfeired  by  Thomas  Bax- 
ter, the  real  holder  and  licentiate,  to  Plaintirt',  the  2.Srd 
December.  The  Plaintifi's  demand  for  the  timber  seized  rests 
upon  tliose  titles.  Défendants  objoct,  that  on  the  21st  Oct.. 
LSG'i,  by  bargaiii  and  sale,  uiade  with  Thomas  Baxter,  th( 
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■^aiuf  vvhito  ])int'  tiinbcr  was  pnrcluiMcd  liy  (Jucrtin,  une  of  the 
Défendants,  tluit  the  lots  were  soon  at'tiT  i-ntered  upoti  hy 
hini,  and  the  tinib(>r  bi>;^un  to  l)e  eut  (h)wn,  and  that  the  hnn- 
litT  so  niade  bclon^^s  to  hiin.  Xow  the  proot*  shews  that  210 
trees  were  ont  dovvn.  That  the  tin»l»er  was  vcry  vahiahlc, 
liein^  the  tirst  eut  ovcr  thèse  h)ts  ;  that  tlie  averaj^u  was  70 
fcet.  and  tliatsuch  tiinber  was  worth  !?•{  per  trec.  It  isa»|Uestioii 
(iF  ri^dit  in  the  tindter,  tnixed  up  with  possession.  There  is  ni) 
iloubt  ot"  the  snle  to  the  (\Ks<^n»ves,  with  transFer  to  IMaintiH, 
and  Haxter's  aeknowhMljrnii-nt,  nor  oi"  the  sah'  to  (Jnertin. 
Iiotli  sales  were  niade  by  the  saine  j)erson,  but  with  tins 
ilistinction,  that  (Juertin  fully  knew.at  the  tinie  of  lus  a^'iee- 
Mient  with  Baxter,  ot"  the  previcais  sale  to  the  Cosgrovi's,  and 
that  lie  only  tinally  succeeded  in  overooininfî  Baxter's  re|»u- 
j/nance  to  sell  to  liiiii  aiso,  by  provailiny  upon  hini  to  believi; 
that  the  purehase  of  the  C'osj^roves  was  not  valid,  beeauw!  no 
rariKîst  had  b('en  paid,  and  by  hiinself  payinj;'  ton  shillinj^s  as 
carnest,  and  niost  (îspecially,  liy  phidj^in;^  his  responsibility  to 
stand  between  the  ('osgroves  and  Baxter.  This  feature  prc- 
sL'uts  what  (lUertin  considered  a  protitaljle  dod^e  ;  but  whicli 
is  truly  eliaractcrized  as  a  frau<l  to  plieat  the  ('osj^roves,  and 
l'Iaintirt'as  assi<^nee,  of  their  ri^^hts.  It  is  true,  the  Cîo.s^roves 
wen;  to  eut  the  tiniber  in  Noveinber,  but,  before  thev  had  be- 
l'Un  to  do  so,  (iuertin,  late  in  Noveniber,  be<ran  to  eut  down 
th(!  trees  and  had  eut  twenty  of  thein  wheii  BlaintiH'  inter- 
rupte<l  hiin,  aiiil  foibade  his  euttinn- more.  (Juertin  wilfuliy 
put  aside  the  olijeetion,  and  continued  the  work.  Throu<(h  Iuh 
i'uieinan,  and  by  liinisclf  personally,  lie  kiiew  of  t!ie  rijLfhts  of 
l'Iaintirt  in  the  tiiiiber:  but  lie  eontinued  to  eut  wliilst  l'Iain- 
titî',  as  the  wood  was  eut,  inarked  it  with  his  owii  inark.s. 
The  tiniber  havin<f  been  floated  down  to  the  iiiouth  of  the 
(  iatiiieau,  IMaintitî"  eiideavoured  to  niakt;  it  up  intit  a  raft; 
liut  Défendant  forcibly  took  it  ail,  and  rafti-tl  it  hiinsc^lf; 
aud  upon  Plaintitt"  seizing  the  tituber,  by  writ  of  reveiidiea- 
tion  froiii  Superior  Court,  at  Ayhm'r,  Défendants,  in  contenipt 
of  the  writ,  and  of  the  possession  under  it,  and  of  the  guar- 
ijians  on  the  rafts,  renioved  it  aero.ss  the  river  Ottawa  to  the 
rpper  Canada  side,  out  of  the  juri.sdietion  of  the  Ltnver 
{  ana(hi  Toin-t.  an<l  finally  brought  it  down  to  St.  (îen-viève, 
îit  t'ic  bai  u  i'  this  islanil,  where  it  was  stopped,  and  l'Iaintiii" 
•eded  in  having  his  tiinber  sei/.ed  under  a  writ  of  leven- 
ation,  issu  '  out  of  this  Superior  Court,  by  whieh  the  tini- 
■tr  bas  beeii  Ltached,  and  for  whieh  Défendant  hâve  givtni 
the  l'i  |uired  security.  Under  thèse  eireu installées,  the  conHict 
''('tv  -■en  the  parties,  as  to  the  right  to  the  tiinber  froni  the 
*anie  vendor  can  only  be  deterinined  froin  the  facts  of  the 
îi.st ,  The  title  to  the  (^<    ^roves  was  clearly  a  good  title,  not- 
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withstanding  tliat  tlie  cutting  was  only  to  bc  in  Novomber, 
and  tlie  considération  was  only  to  hv  paid  for  wlicn  tho  lua- 
nnfactured  tiinber  was  nieasured  at  the  load-way.  The  bar- 
gain  betweon  theni  and  Baxter  was  complète  and  perfect,  and 
required  no  earnest  inoniy  to  niake  it  gooJ,  or  better  tlian  it 
was;  both  parties  being  satistied  with  it.  (Juertin,  the  alleged 
subsc(iuent  purchaser,  could  not  legally  interfère  with  it.  It 
preceded  his  alleged  agreement,  and,  in  tluit  respect,  was  pré- 
férable to  his  ;  because,  having  sold  to  tho  C'osgroves,  Baxter 
plaiidy  could  not  sell  to  hini.  Besides  this,  his  purchase  was 
an  admitted  aad  acknowledged  fraud  npoii  the  Co.sgroves. 
But  Guertin  says  ho  intered  upon  the  land  Hi\st,  a  connneneé 
L'exploitation  de  cette  fore'f.  But,  when  Baxter  went  througli 
his  lots  with  tlie  Cosgroves,  and  pointed  out  to  thein  ail  tïu! 
sold  trces  and  gave  ail  the  })osHes8ion  that  could  be  given  oi' 
theuj  standing  there,  it  followed  that  thereby  the  Cosgroves 
had  both  title  and  possession.  But  it  is  asserted  that  both 
had  possession,  and  the  question  is  asked,  whose  was  the  best  ' 
If  we  nuist  go  baek  to  the  titles  as  indicators,  that  of  the 
Cosgroves  was  the  Hrst  and  best.  They  had  tirst  title,  and 
they  also  had  hence  the  tirst  pos.se.ssion.  Cuertin's  suVisecpient 
title  of  possession  could  not  prevail  over  theni.  A  ca.se  occur- 
red  in  France,  reported  in  Solon,  Xo.  9!),  p.  Mî),  souiething 
siniilar  to  this.  The  Ladies'  Mi.ssionary  sold  to  Uscjuin  and 
Jjcfebvre,  by  Acte  sous  seinij  privé,  of  !)  Brumaire,  8,000  acres 
of  wood.  This  was  reduced  into  notarial  Acte,  2f)  Brumaire  and 
registered.  Their  agent,  on  11  Brumaire,  sold  the  same  wood 
tu  Thoma.s,  which  was  again  registen-d,  but  subsequently  to 
the  (irst.  About  the  end  of  the  month  Brumaire,  Thomas 
entered  and  coinmenced  e.i'jdoitdtion  de  cette  foret.  Thereupon, 
Uscjuin  and  Lefebvre  sue  him  en  complainte,  to  which  Tho- 
mas replies  en  con^pUniite  reconrentlonnelle.  Of  course, 
neither  had  the  year's  possession  ;  but  both  fell  back  upon 
their  vendors,  the  ladies,  to  nmke  up  their  time.  This  they 
had  a  right  to  do  by  law.  The  possession  could  not  be  given 
to  (me,  and  the  propei'ty  to  the  other  ;  therefore,  it  was  neces- 
sary  for  the  Court  to  fall  back  upon  the  titles,  to  détermine 
to  which  of  them,  by  the  titles  as  Indicatearn,  the  pos.sessiou 
had  been  transmitted,  and  it  was  held  that  the  ladies,  having 
transferred  theiri'ights  and  possessions  to  U.squin  and  Lefebvre, 
could  nt)t  transfer  to  Thomas  a  possession  already  transfern d 
to  the  others,  and  that  lu;  could  not  acquire  it.  That  Us(|uiii 
and  Lefebvre  were  really  the  only  persons  who  acquired  the 
actual  possession,  or  rather  the  right  to  use  that  of  the  lad'es. 
and  that  it  was  thus  indifi'erent  that  Thomas  had  gone  lirst 
into  the  wood  some  days  before  the  others  ;  that  that  fact 
gave  him  no  right,  and  only  caused  the  others  a  trouble,  and 
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was  a  trespass  on  his  part.  Moreover,  that  Thomas  was  with- 
Dut  titk',  bec-anse  it  was  snbso(piont  to  that  of  the  others. 
•  Et  (Idiis  le  doute  on  en  conscience  il  /(ludrait  toujours, 
(jnjint  â  la  possession  seulement,  se  déterminer  par  celui  qui 
Il  le  titre  plus  apparent."  This  judgment,  which  was  by  a 
jinje  de  paix,  whose  juriscHctiou  was  Hniited  to  possession, 
was  confirnied  on  appeal,  and  maintaiiKul  en  Cour  de  Cassa- 
tioit  h;/  Arri't.  Now,  in  this  cause,  Défendant  Moisan,  \v\\o 
was  the  supplier,  and  was  connected  with  (Juertin  in  the 
transaction,  knew  ail  aliout  this  niatter  as  well  as  (îuertin, 
and  was  inanifestly  a  [)articipator  with  Guertin  in  the  tres- 
]iass,  and  was  as  guilty  as  Oucrtin  himself.  It  is  prove<l  that 
the  Cj)sgroves'  written  agreenient  was  lost,  and,  theret'ore, 
secondarv  évidence  was  aihuitted  to  establish  it,  and  the 
l'Iaintitt'  introduced  the  application  t'or  the  admission  ot'  that 
sceondary  évidence  by  his  own  alHdavit,  stating  the  loss.  The 
Defendîints  hâve  inoved  to  reject  the  affidavit,  but  their 
iiK^tion  niust  be  rejected.  (1)  Défendants  hâve  also  moved  to 
icji'ct  certain  portions  of  the  testimony  of  Baxtei*,  which 
i-cfi'rs  to  the  purchase  of  the  Cosgroves  from  hini  Vjecause  tho 
original  agreement  was  not  produced  ;  but  that  motion  niust 
also  be  rejected,  except  in  so  far  as  it  applies  to  that  part  of 
(  "haml)er]in's  évidence  which  is  objected  to  as  hearsay.  Tho 
judgment  is  in  favour  of  Plaintiff,  declaring  good  and  main- 
taining  the  saisie  rerendication  for  the  210  pièces,  and  con- 
ileinning  Défendants  and  their  sureties  to  deliver  tliem  up,  or 
pav  the  value,  ?^()80,  with  interest  and  costs  of  suit.  (10/., 
p. 'l  88  et  2  L.  C.  L.  J.,  p.  42.) 

l'EitKiNs  and  Stephevs,  for  Plaintiff". 

MoUE.MT,  OuiMET  and  Ch.vpleau,  for  Défendants. 


PROCEDURE  DANS  CAUSES  APPELABLES  DE  COUR  DE  CIRCUIT. 

(.'oiR  Supérieure  e\  Révision,  Montréal,  81  mars  IHOO. 

Coram  S.mitii,  J.,  B:;rthei,(>t,  J.,  Monk,  A.  J. 

DmERN-W  r'^  al,  vs.  L.\  ConvoR.vnos  de  i.a  Paroisse  St- 

H  ART  HÉ  LE. M  Y. 

./((,(/('  :  (Jiie  dans  lus  ciuists  iippelsibU»  à  lu  Cour  de  Circuit,  il  n'est  pas 
iiicHiis.Siiire  do  donner  iivùs  de  la  iionipiirutioii. 

t^i'un  jujie,  en  olianibro,  n'u  pus  do  juiididion  pour  rejeter  de  la 
inocoduro  une  coinparntion  irr<^gulièrement  ûlôet. 

<2n'nne  t'ois  la  comparution  ;!u  Défendeur  reçue  parle  grotlier,  il  no 
l'iiit  pliLs  i"tro  proct'de  ù  jn^reinont  on  vacance.  (2) 

(  I  )  X'ide  tlu'  «'aw«!  Hrowii  and  Corporation  of  yiicltuo  in  appctil. 
(•-')  V.  ait.  S.S,  462  et  1069  C.  P.  C. 
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Ctittt?  fiction  fut  rapporté».'  le  31  juilh^t,  l.Sljô.  Le  1  st'i)- 
tumbrc  suivant,  la  Défcmlortissc  a  comparu  sans  (ktiiniT  avis 
(|ti  ctitte  conij)arution  h  l'avocat  «les  Dcmanck'urs.  Li!  (i  SL'p- 
teml>re,  les  J)('iiuin<l('ur3  prôsiintèront  une  re(|uôte  à  son  hon- 
neur le  Juj^c  assistant  Monk,  en  chambre,  (leman<lant  le  rejet 
(le  la  oompai'ution  de  la  Défenderesse.  Aucun  avis  de  (H'.tU- 
re(|uête  ne  fut  doinié  aux  avt)eats  (jui  avaient  signé  la  compa- 
rution. Le  même  jour  les  conclu:nons  de  la  requête  .sont  ac- 
cordés et  les  Demandeurs  inscrivent  pour  jugement  en  va- 
cance comme  dans  une  ca>ise  par  défaut  et  jugement  est  en- 
tré en  corséquence  par  le  greffiei-.  La  Défendonîs.se  inscri\it 
la  cause  pour  révision  du  jugement  inscrit  par  le  greffier.  Lrs 
Demandeurs  firent  d'abord  une  motion  pour  rejeter  rinscrij)- 
tiou  pour  révisit;p.  jiarce  (|ue  le  jugement  rendu  par  le  greffier 
en  vacance  n'étant  pas  un  jugement  final,  n'était  pas  sujet  à 
révision.  Cette  motion  fut  rejetée  et  la  cau.se  ayant  été  plaider 
au  mérite,  la  Défenderesse  prétendit  à  l'argument,  le.  (ju'il 
n'y  avait  aucune  règle  de  pratique  ni  aucun  statut  (pli  ex- 
igeait qu'avis  de  comparutions  fût  doiuié  dans  les  causes  de 
la  Cour  de  Circuit.  Qu'en  suppo.sant  que  la  comparution  fut 
irrégulièrement  filée,  le  juge  en  chambre  n'avait  pas  de  juri- 
diction pour  la  nîjeter.  2e.  Que  la  comparution  une  fois  entrée, 
le  greffier  ne  pouvait  pas  entrer  un  jugi-ment  en  vacance  com- 
me dans  une  cause  par  défaut  ju.squ'à  ce  (pie  la  C(jmpai"ution 
fût  régulièrement  rejetée  du  (hwsier. 

Smith,  J.  :  In  this  ca.se  judginent  had  been  rendered  by  de- 
fault  in  the  court  below  and  Défendants  now  asked  to  ha\c 
the  judgment  revised.  The  (piestion  to  be  decided  was  simply 
this:  Is  it  necessary  for  Défendant,  in  a  Circuit  Coui't  ap- 
pealable  case,  to  give  notice-  of  his  appearanee  to  the  opposite 
party  ?  and,  further,  can  the  prothon( itary  after  receiving 
such  appearanee,  take  upon  himself  to  reject  it  as  irregular  :■ 
Défendants  had  appeared  in  the  suit,  but  no  notice  of  the  ap- 
pi^arance  had  been  given  to  the  opposite  ])arty.  The  papei' 
was  reci.'ived  ;  but  aftervvards  it  was  set  aside  and  the  case 
treated  as  a  case  by  default.  Défendants  now  appealed  and  the 
Court  was  of  opinion  that  the  appeal  was  well  founded, 
There  was  nothing  in  the  statute  requiring  notice  of  appear- 
anee in  the  Circuit  ('ourt.  The  momcMit  an  ai)pearance  was 
presented,  it  was  th(^  duty  of  the  prothonotary  to  accei)t  it. 
His  authority  and  jurisdictioîi  ceased  there.  If  improperly 
filed.  it  was  for  the  (^ourt  to  nject  it  on  motion.  This  casr 
ha<l  b>  en  treated  as  if  no  appearanee  had  l)een  filed.  The 
ju  Igment,  therefore,  must  be  reversed. 

HfiRTHKLOT,  J..  concurred. 

MoXK,  A.  J.,  concurred  in  reversing  the  judgment  :  but  lie 
wius  of  opinion  that  in   app(!alttble  cases  it  was  n»^ce8.sary  tu 
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iôve  notice  to  the  opposite  party  of  an  appearance.  Snch,  at 
al!  events,  had  been  the  invariable  practice.  He,  in  chamberH, 
liad  ordered  the  prothonotary  to  reject  the  appearance  and 
enter  Uf)  judginent  for  Plaintiff'.  This  was  not  the  proper  mode 
of  proceeding  and  the  judginent,  accordingly,  niust  be  rever- 
sed  ;  but  he  was  not  inclined  to  ho!d  absolutely  that  the 
notice  was  nnneecssary. 

"  The  Court  now  hère  sitting  as  a  court  of  review.  Consi- 
"  dering  that  Défendants  hâve  established  that  they  did  fyle 
'•  their  appearance  at  the  grefl'e  as  state<l,  and  considering 
"  that  there  exists  no  law  to  conipel  l)efen({ants  to  givo  notice 
■'  of  such  appearance  to  Flaintift' in  the  Court  below,  and  that 

■  the  (irejjier  was  boinid  to  notice  such  appearance,  and  that 

■  the  ap{)lication  to  nîject  the  appearance  was  illégal  and 
"  void,  and  considering  that  the  (Jrertier  had  no  autlu)rity  in 
■'  law  to  reject  the  appearance.  Doth    déclare   the  appearance 

■  good  and  valid,  and  d(»th  reverse  the  judgnient  of  the  sixth 
"  Sapteinl)er,  hS(i5,  with  co.sts  against  l'Iaintiftk"  (10  ./.  p.  I8() 
et  2  A.  (.*./..  J.  p.  m) 

L'hon.  L.  s   Mouin,  p(nir  les  Demandeurs. 

E.  II.  Pic'ni^;,  conseil. 

DoHTON  et  DoKloN,  p(Uir  la  Défenderesse. 


AVOCAT.-CORPORATION  MUNICIPALE-INSCRIPTION  EN  REVISION. 

Cour  du  Banc  de  r,A  Reixe,  ex  appel, 

Montréal,  î»  Juin,  IHd.S. 

Coram  Duval,  Aylwin,  CAi»>y,  Had(}LEY  et  Jouxsox,  Juges. 

DuvEiiXAV  îw.  La  Coiu'ohatfox  de  Saint-BaktfiI'';lemv. 

,lu(jê  :  lo.  QiiP  l'avocat  et  procureur  ail  litnn  u'ost  pas  tenu  de  produire 
-on  inandiit,  ni^'Uie  lorsqu'il  plaide  pour  une  corponitiou. 

•_'o.  Qu'il  n'est  pas  nece.-^saire  de  produire  une  résolution  du  cf)n.s"il 
d'une  corporation  Hutorinaiit  il  prentire  une  jioursuite  o*'  un  nppel,  lu 
(piestion  de  l'existence  de  cette  ré.'^oliiiion  ne  Mouvant  se  'ilever  qu'en- 
tre la  corporation  et  lo  procureur  nd  IHnn  ipii  l'a  reprcsent^  e. 

lîo.  Qu'il  n'est  pas  néce-ssuire  (jne  l'inscription  en  révision  ,soif  si)rni(i<''e 
à  l'avocat  personnellement. 

Dl'VAL,  Juge-en-Chef  :  La  .seule  (|uestion  qui  se  présente  en 
eett(!  cause  se  rapport(^  aux  pouvoirs  <lu  piocui'eur  de  prench'e 
un  appcil  et  est  de  .savoir  si  le  proein'eur  <id  lifein  est  tenu  de 
proiluire  son  niatnlat.  lorsipie  la  jiartie  adverse  nn-t  .son  c.xis- 
tence  en  diuite.  On  se  convaincra  (|ue,  soit  d'après  le  di'oit 
anglais  dans  le  cas  où  il  peut  s'ngir  d'une  eoi-poration,  soit 
d'après  le  <lroit  français,  le  pioeureur  n'est  pas  tenu  de  le  pi-o- 
duire.  Archiltald  { Ph'U'Iivfis  i d  clril  nKiffcrs,  rfc.,)  explique  la 
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pratique  on  Angleterre,  la(|uelle  est  (lifférente  sur  ce  point 
colle  (le  laCourd'AiDirauté.  Ku  France, il  suffit  d'être  porteur  d 
pièces.  Mais  si  le  i)rocurour  n'est  pas  tenu  «le  faire;  appiiraîtrf 
Je  son  ntandat,  ne  t'aut-il  pas  au  moins  montrer  à  la  Cour  ((Ut: 
les  officiers  d'une  corporation  qui  ont  ordonné  la  poursuite  ou 
l'appel  étaient  autorisés  régulièrement  par  It;  conseil  à  Mgir 
ainsi,  si  la  résolution  autorisant  le  piocès  n'est  pas  produite, 
pouvons-nous  accorder  les  frais  contre  la  corporation  ?  Cette 
objection  n'est  pas  fondée.  Le  procureur  est  censé  avoir  toiis 
les  pouvoirs  néce.ssaires  ;  c'est  à  lui  à  s'assurer  (pi'il  ne  hci-m 
pas  désavoué,  et,  à  se  faii'o  donner  l'autorisation  néeessaiic. 
Mais  on  ne  trouvera  aucun  précédent  ni  en  France,  ni  en  ee 
pays,  maintenant  cette  objection,  car  l'avocat  est  responsable 
de  la  validité  des  procédés.  Faut-il  que  l'insei-iption  en  nîvision, 
loraqu'elle  e^^t  signifiée  à  l'avocat  de  la  partie,  lui  soit  signifiée 
personnellement?  On  a  argué  eu  faveur  <le  cette  signification 
personnelle,  de  ce  qui  se  pratique  en  Coui-  d'Appel,  lorscpie  le 
bref  est  signifié  à  l'avocat  ;  mais  on  perd  de  vue  qu'il  existe 
en  Cour  d'Appel  une  règle  ('e  prati(|ue  qui  l'ordonne  ainsi, 
tandis  que  le  statut  établissant  la  cour  de  révision  dit  seule- 
ment que  l'inscription  sera  signifiée  à  la  partie  ou  à  son 
avocat  ;  or  la  signification  personnelle  n'est  jamais  requise  h 
moins  d'une  déclaration  expresse  de  la  loi  à  cet  eflfét.  Le  juge- 
ment de  la  cour  de  revision  est  donc  confirmé  avec  dépens. 

Caron,  J.,  dit  (|u'il  a  éprouvé  beaucoup  de  diHiculté  t\  con- 
courir dans  le  jugement  de  la  cour  sur  la  .'îine  (|Uestion,  à 
cause  d'iui  jugement  déjà  rendu  à  Québec  dans  une  cause  de 
Dupiù»  vs.  Dupuin,  qui  a  décidé  que  la  signification  du  bref 
d'appel  devait  être  faite  à  l'avocat  personnellement:  mais  on 
lui  a  fait  observer  que  ce  jugement  est  basé  sur  une  règle  de 
pratique  de  la  Cour  d'Appel  qui  l'exige  ainsi  expre.ssénu  nt, 
tandis  It;  statut  se  rapportant  à  la  Cour  de  Révision  ne  con- 
tient pas  cette  formalité.  Vu  l'opinion  de  la  majorité  de  h 
Cour,  sur  ce  point,  j'abnndoinie  cette  objection.  Quant  au  man- 
dat spécial  de  la  |-art  d'une  corporation  pour  plaider,  l'avocat, 
en  thèse  générale,  n'est  pas  tenu  de  le  produire.  Mais  s'il  est 
contesté  par  la  partie  advei\s»>,  ne  doit-il  pas  être  produit  ?  Fl- 
(iEAU  et  tous  les  autres  ne  font  aucini  doute  qu'il  faut  (iU(>  la 
corporation  soit  autorisée  par  son  conseil  poui"  intenter  nn 
appel  ou  .soutenir  mi  procès  :  si  cette;  autorisation  n'est  pii> 
])roduite,  comment  p<nivons-nous  dire  (|u'elle  existe;  ?  Cepen- 
dant on  ne  dit  ])as  (pie  la  pratiepie  est  de  dis])enser  l'avocat  de 
faire  apparaître  de  son  pouvoir,  et,  sui'  une  <|Uestion  de  pra- 
tique, je  cède  à  l'opinion  de  la  majorité  de  mes  collègues  ;  c'est 
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|i(»nr  cotte  raison  (HU*  je  lù-ntri;  pas  de  dissenteiuent  au  juge - 
laent  de  la  Cour. 

.lufîenient  eontirmé  avec  dépens.  (1  li.  L..  p.  714.) 

K.  r.  l'i(;m^:,  pour  l'Appelant. 

DoKlox  et  DoKioN,  poiir  l'Intinié. 


NULLITE  DE  MARIAGE. 

CoL'ii  Sri'KUiFfi'U,  Montréal,  30  Mai.  18(56. 
Corani  Hadclev,  J. 

MUiNAULT  Vi>.  HaI'KMAN. 

Jvijê  :  Qu'il  y  a  lien  il  la  cassation  et  nullité  d'un  inariapo  abusivement 
fontracté  et  oék'-hn',  par  Huite  du  défaut  de  ronsenteinent  du  jK^re  de  la 
tille  ininiMiiv,  du  dt'faiit  deH  |ml>'iealions  de  bauh',  du  dol,  fraudes,  arti- 
fices et  'Tienaces  du  Défendeur  envers  cette  fille  et  l'emp^'cliemcnt  diri- 
inant  existant  entre  les  parties.  (1  ) 

Le  Demandeur,  tant  en  son  propre  nom  que  oouune  tuteur 
à  sa  Hlle  mineure,  épouse  du  iléfendeur,  a\ix  fins  de  faire  caw- 
ser  et  aiujuler  le  mariage  de  .sa  tille  mineure  avec  It^  Défendeur, 
])oursuivit  le  Défendeur  en  nullité  de  mariage,  et  allégua  à 
à  l'appui  de  sa  demande,  (]ue  lu  Défendeur  est  un  aventurier 
étranger,  n'ayant  aucune  religion  et  n'ayant  même  jamais  été 
baptisé,  et,  malgré  les  protestatioi»s  et  résistances  de  .sa  Hlle 
niincun;,  et  tandis  ou'elle  était  éloignée  et  hors  de  la  protec- 
tion de  son  père,  !■'  Défendeur,  tant  par  ses  Nollicitation»  (pie 
l>iu"  ses  menace'.,  eo  par  dol,  fraudes  et  artifices,  la  for<,'a  à  con- 
sentir à  l'épor  scu-,  le  24  de  décendu'e,  LSfi.'i,  devant  un  ministre 
protestant,  suivant  les  rites  de  l'église  protestante,  hors  la  con- 
naissance et  contre  la  volonté  et  consentement  de  son  père,  et 
sur  présentation  d'une  licence  de  nuvriage  frauduleuHement 
obtenue  par  le  Défendeur  et  dans  laquelle,  elle  était  îiommée 
et  désignée  sous  de  faux  noms.  Qu'immédiatement  après  ce 
mariage,  la  fille  mineure  du  Demandeur  se  fit  ramener  chez 
son  pèro  où  elle  a  toujours  vécu  de|)ui.s.  Qu'il  y  avait  entre  le 
Défendeur,  en  sa  qualité  d'infuli'lc,  et  la  fille  mineun;  du  De- 
mandeur catholi(|ue  Romaine,  un  empêchement  dirimaut  qui 
n'a  jamais  été  levé  j)ar  aucune  dispense  «les  Supérietirs  ecclé- 
siastitpie.s.  Le  Demandeur  par  ses  conelusionH  concUiait  à  la 
nullité  de  ce  mariage.  Le  DéfiMideur  fit  défaut.  Il  fut  prouvé 
par  Me.ssire  F'ahre,  C-hanoine  de  la  Cathédrale  de  Mtmtréal, 
(pie  le  Défendeur  lui  avait  déclaré  "  (pi'il  n'avait  aucune  reli- 
gion "  et  (pie  le  Défendeur  était  convaincu  (pi'il  n'avait  ))as 
été  baptisé.   Il  fut  |)rouvé,  par  le  mémo  témoin,  que  le  rapt 
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forme  un  l'inpêcheinent  diriniant,  et,  déplus,  que  "  l'enipêclu- 
"  ment  do  diHpm-ité  de  culte  est  celui  (,ui  eonsiste  dans  li^  ma- 
"  riii^e  d'un  fidèle  avec  une  infidèle,  ou  d'une  personne  bapti- 
"  sée  avec  une  personne  (jui  ne  l'est  juis,  c'est  encore  un  ein 
'■  pêchement  dirimant 

"  La  (Jour,  considérant  (jue  le  Demandeur  a  prouvé  les  al- 
légués (essentiels  de  sa  déclai'ation,  et,  notannnent,  que  le  iim- 
l'iajfe  dont  il  den)ande  la  nullité,  contracté  par  la  mineure  Zoi' 
Miffiicault,  avec  le  Défendeur,  le  14  décend>re,  l.S(».S.  et  célt'-- 
l)ré  alors  et  entré  dans  les  ivmstres  de  l'éirlise  l'resbvtérieiini' 
Américaine  de  Montréal,  dans  lesquels  Zoé  Mijrnc^ault  est  dé- 
signée sous  les  noms  de  Susan  Sarah  A^nès  Mi^neault,  a  été 
allusivement  contracté  et  célébré  par  suite  du  (léfaut  de  con- 
sentement du  Demandeur,  du  défaut  des  publications  de  bars 
nequises  par  la  loi,  du  dol,  fraudes,  artifices  et  menaces  em- 
ployées ))ar  le  Défendeur  pour  obtenir  le  consentement  «le 
Zoé  Migneault,  et  enfin,  l'empêchement  <lirimant  existant  entre 
Zoé  Migneault  et  le  Défendeur,  et  en  fraude  des  droit:.,  de  la 
mineure  et  <le  son  père  le  Demand<'ur  ;  La  Cour  en  consé- 
quence, déclare  ledit  mariage  nul  et  de  nul  effet,  annulé, 
cassé  et  mis  à  néant  et  déclaré  non  avenu  entre  les  parties,  à 
tnut(!S  fins  (|Ue  de  droit,  et  remet  Zoé  Migneault  et  le  Défen- 
deur dans  l'état  où  ils  étaient  avant  la  célébration  du  mariage, 
et  leur  faisant  défense  expresse  do  prendre  respectivement  la 
qualité  de  mari  et  fennne  et  de  se  hanter  et  fréquenter,  sous 
les  peines  de  droit."  (10  J.  p.  137.) 

Jkt'I'é  et  AucHAMHAri/r,  avocats  du  Demandeur. 


DEPOT  EN  REVISION. 


Cour  Supkrieure,  en  révision,  Québec,  3  octobre  1<S()5. 

Présents  :  Badoley.  Stiart  et  Ta.schereau,  Juges. 

De.ssaint  dit  St-Pieuue,  Demandeur,  vs.  La  Compagnie  i»r 
(Jrand  Tuonc  de  chemin  de  fer  Dr  Canada,  Défende- 
resse. 

I^e  Demandeur  poursuivait  en  dommages,  concluant  à  ce  qu'il  lui  fût 
payé  uno  somme  de  soixante  louis,  et  que  la  Défenderesse  fût  contrainte 
à  faire  certains  travaux  pour  ompôclier  tels  dommages  à  l'avenir.  Le 
Demandeur  ayant  failli  se  pourvut  en  révision. 

Jugé  :  Qu'en  pareil  cas,  un  dépôt  de  vingt  piastres,  au  désir  du  statut, 
était  surtisant,  et  qu'il  n'y  avait  rien  de  réel  dans  l'action. 

L'action  était  en  dommage,  résultant,  de  ce  (pie  la  Défende- 
res.se,  dans  la  construction  de  son  chemin  de  fer,  avait  fait 
certains  travaux  cpii  avaient  causé  à  la  terre  du  Demandeui'. 
sur  laquelle  le  chemin  de  fer  passait,  certains  dommages,  et, 
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sur  ce,  il  concluait  :  "  A  ce  que,  par  le  jugement  de  cett»'  cour, 
"  la  Di^'feiidereHse  soit  condamnées  à  faire  cesser  les  inoiida- 
"  tions  sus-alléguées,  à  faire  tous  les  travaux  nécessaires  pour 
"  cette  tin,  et,  notamment,  à  creuser,  élargir  et  (entretenir  le 
"  fossé  sus-mentionné  sur  la  terre  du  Demandeur,  sous  le  délai 
"  (|ue  cette  coin-  jugei'a  convenable,  et  (|U  a  défaut  de  ce  faire 
"  dans  le  dit  délai,  il  soit  permis  au  Demandeur  de  faire  lui- 
"  même  les  travaux  sus-meiitioiinés  aux  frais  de  la  Défendc- 
"  resse.  Concluant  en  outre  le  Demandeur  à  ce  que  la  Défen- 
"  deresse  soit  condamnée  à  payer  au  Demandeur  la  sus-dite 
"  somme  de  soixante  louis  de  dommages,  avec  intérêt  et  les 
"  dépens."  L'action  du  Demandeur  ayant  été  renvoyée,  il  se 
pourvut  en  révision,  et  déposa,  au  désir  de  la  27  et  2<S  Vie, 
cliap.  85),  sec.  21,  la  somme  de  vingt  piastres.  L»i  Défendere.s.se 
prétendit  que  l'action  telle  que  portée,  avec  les  conclusions 
spéciales  ci-de.ssus  rapportées,  était  une  cause  qui  entrait  dans 
la  catégorie  de  celles  où  un  dépôt  de  <|uarante  piastres  était 
nécessaire,  en  autant  que  l'action,  avec  de  pareilles  conclu- 
sions, était  une  action  réelle,  et  sur  ce  fit  motion  que  l'inscrip- 
tion de  la  cause  sur  le  rôle  de  revision  fût  mise  de  côté,  décla- 
rée de  nul  ettet,  et  le  record  remis  à  la  Cour  Supérieure  pour 
le  district  de  Kamouraska,  où  la  cause  avait  origine.  Les  par- 
ties ayant  été  entendues  .sur  cette  motion,  la  Cour  de  Révision 
<léclara  le  dépôt  suffisant,  et  par  con.séquent,  renvoya  la  mo- 
tion de  la  Défen(leres.se.  (16  D:  T.  B.  C,  p.  40.) 

KouiHlEll,  pour  le  Demandeur. 

LEi.lkvKE,  Q.  C.,  pour  la  Défenderesse. 


BARGE-PRIVILEOE  DO  VENDEUR. 

Cour  .Supékieihe,  Montréal,  30  décembre  IMeô. 

Présent  MoXK,  Juge. 

Meloche,  Demandeur,  vs.   Hainai  LT,  Défendeur,  et   H.arrk, 
Oppo.sant,  et  Nk'HOLSon,  ()ppo.sant. 

Jvgé  :  t^uo  lo  vendeur  d'une  l)ar<:e  du  port  de  plus  de  (juinze  ton- 
neaux, ne  peut  récliuner,  par  privilège,  sur  les  deniers  provenant  de  la 
vente  par  exécution  de  cette  bar^e,  la  balance  qui  lui  reste  due  sur  le 
prix  de  vente.  (1) 

Le  10  mars  1<S().5,  un  bref  d'exécution  fut  décerné  contre 
les  meubles  du  défendeur,  à  la  poursuite  du  demandeur,  et  on 
.saisit  comme  à  lui  ajipartenant  la  barge  hrloirc,  (pii  fut 
vendue,  et  la  somme  »le  i?8()2.l7  produit  de  cette  vente,  fut 
rapportée   par  le  sh-  rif.    Plusieurs  oppositions  afin  de  con- 

(1)  V.  Art.  lî«>S  C.  V. 
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««'l'vcr  jii'oduiti's,  allô^iitTont  la  déconfiture  du  défeiidour,  en 
H(irt«' f|u'il  ffillut  a))pi'lor  las  cmincicrH.  Lo  *iO  octobre  iHiOi, 
Ut  piiitouotiiirt'  di''!»  isa  son  rapport  dti  distribution  qui,  apW's 
colldcation  <li's  frais  privilégiés,  conttiiiait  l'item  suivant  :  "  7. 
"  A  l'opposant,  Louis  lîarré,  en  déduction  de  sa  réclamation, 
"  au  montant  de  ii^.SlLOO,  fondée  sur  un  acte  de  vente  de  lu 
"  barge  LevUiifc,  saisie  et  vendue  en  cette  cause,  consentie 
"par  lui  au  défendtiur,  et  passé  le  17  mars  bSOl,  devant  .1. 
'  l)ul)reuil  et  son  confrère,  notaires,  Barré,  réclamant  le  pri- 
"  vilège  de  vendeur  par  sa  dite  opposition,  .S180..S7.  Frais 
"  d'opposition  à  M.  H.  IJouiguin,  !5l2.7.'i.  Au  protonotaii-e, 
"  ><2.()().  Total,  !ifl45.G0."  La  barge  avait  été  vendue  au  dé- 
fejideur  pour  le  prix  de  douze  cents  piastres,  et  il  y  avait, 
dans  l'acte  <1(!  vente,  stipulation  (jue  rac(|uéreur  ne  pourrait  la 
vendre  avant  d'avoir  payé  tout  le  prix.  Il  ne  paraissait  pas 
(|iie  la  Itarge  ci\t  jamais  été  enregistrée  confornu'iment  aux 
«lispositions  du  clia|)itre  41  des  Statuts  Uefondus  du  Canada. 
La  ct)lloeation  «le  cette  créance  fut  contestée  par  Nicholson, 
l'un  des  oppo.sants  afin  de  conserver;  il  alléguait  que  la  Ijarge 
était  un  vaissi'au  de  plus  de  quinze  tonneaux  ;  que  la  vente 
))ar  l:»arré  au  défendcsur  n'avait  pas  été  faite  suivant  les  lois 
du  l)ays,  le  certificat  de  propriété,  non  plus  qu(;  le  certificat 
du  constructeur,  n'étant  pas  allégués,  et  (pie  l'acte  de  vente 
n'avait  pas  été  eiu'egistré  dans  les  livres  du  bureau  de  douane 
à  Montiéal  .  (|ue,  par  le  droit  commun,  un  vendeur  de  navire 
n'a  pas  de  privilège  sur  les  produits  de  la  vente,  (1)  et  qu'en 
supposant  (jue  ce  privilège  eût  été  reconnu  par  le  droit  com- 
mun, le  statut  concernant  l'enregistrement  des  navires  et  des 
bvitotlièques  sui-  iceux,  y  avait  dérogé:  que  la  barge  n'était 
l»lus  dans  le  même  état,  ayant  été  considérablement  et  essen- 
tiellement r(''])uiée  et  ebangée  ;  qu'enfin  le  défendeur  l'avait 
possédée  comtne  propriétaire  et  en  qualité  de  marcband,  et 
que,  plus  de  six  mois  avant  la  vei»te  sur  (exécution,  le  défen- 
<ii>ur  était  en  déconfiture,  et  (pie,  suivant  l'acte  concei'nant  la 
faillite,  la  demande  de  privilège  ne  pouvait  être  exercée  que 
dans  les  15  jouis  de  la  vente.  Barré  répon<lit  à  cette  c^ntes- 
tation  (pie,  lors  UK^me  (pie  la  vente  r.'oût  pas  été  revêtue  des 
formalités  reipiises  par  le  statut,  cette  omission  ne  pouvait  le 
priver  de  son  privil('ge  de  vendeur,  (2)  et  q\ie  ract(i  de  faillite 
de  IS()4  ne  pouvait  affecter  un  droit  acquis  en  IHOI.  La  cause 
ayant  été  inscrite  pour  enquête,  Nicbolson  n'établit  pas  (pu; 
le  déf-îiideur  fût  en  déconfiture  avant  l'exécution,  et  Barré, 


(I)  Viiliii,  |).  247,  nni/ni. 

('2)  La  section  Ht  du  cli.  41  dos  Stivtiits  Refondus  du  ('iiimda,  porte  riu'uii 
iVL'te  de  vente  de  )>:Vtinient  non  revt'tu  des  f(H'nialit(''s  re(|uiseH,  ne  triinafiTe 
pas  la  propriété,    liarré  était  donc  resté  pro|>riétaire. 
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inteiToffé  ooinnie  témoin,  admit  que  le  défendeur  avait  fait  do 
i^randt's  réparations  à  la  l»ar<;e. 

"  La  Cour,  considérant  (pie  l'opposant  Barré,  n'a  jtas  de 
"  privilé<j^e  sur  les  deniers  {irélcvés,  connne  il  le  prétend  pai' 
"  son  opposition,  et  que  son  oppositi(ai  ^^st  mal  fondt'e  (piant 
"  h  l'rxistence  du  dit  privilè^'e  :  La  C(«ir  maintient  la  contes- 
"  tati(^n,et  met  de  et^té  et  annulle  la  7(î  collocntion  du  rapport 
"  de  distribution,  v.t  ordonne  que  le  l'apport  soit  modifié,  et 
"  «|ue  le  motitant  de  la  7e  colloeation  soit  distriljué  au  nuire 
'■  la  livre  entre  Barré,  Nieholson  et  tous  les  autres  opposants 
"  non  colloques,  suivant  le  montant  de  leiu's  créances."  (I(i  J). 
T.  H.('.,p.  r>}.) 

BoritcioiN,  pour  Bariv. 

OiRoi'AKi),  pour  Nieholson. 


EXECUTEUR  TESTAMENTAIRE. 

Bant  de  t-a  Reine,  en'  aim'EI-,  (Québec,  20  septembre  1M6.'). 

Présents:    ])i;vAL,  Juj^c-en-chef,  Avi.wiN,  MEKEDriii,  Diu  M- 
MONI)  et    MoNDEI.ET,  Ju^es. 

Deleuy,  Appelant,  et  ('AMi'HErJ.  cf  ni,  Intimés. 

./iKjé  :  lo.  C^ue  l'exf'cuteur  testainontairo  lient  tHro  poursuivi  seul  pour 
lo  recouvrciriont  dos  dettes  nioliilièros  (\\U'<  pur  le  toHtiitenr. 

'_•<).  Que  le  d(îV(iir  de  l'exf'cuteiir  testiuneufiiiro,  ainsi  poursuivi,  («st 
de  dtJuoiicor  lu  doiuiinde  à.  l'héritier,  s'il  y  a  doute,  afin  (ju'il  l'aduiette 
ou  la  conteste.  (1) 

L'action  avait  été  portée  par  l'Appelant  contre  les  lnvinu''s, 
en  leur  (ptalité  d'('X('cuteins  testamentaires  de  (J.  M.  Doublas, 
(  t,  e(amne  tels,  en  possession  de  sa  succession,  ]ionr  la  resti- 
tution de  certains  morceaux  d'or  natif,  prêtt'ss  h  l)ouo;las 
comme  écliantillons  des  mines  d'or  de  Bifjaud-N'audicuil. 
L'Ap[)elant,  par  ses  conclusions,  demandait  (|Ue  les  Intimés, 
en  leur  (pialitt'  d'ex(''eut(Urs  testamentaires,  »'t  vu  leur  pos- 
session susdite, fussent  C(aidanniés  à  lui  icndre  et  restituer  les 
dits  morceaux  d'or  natif,  ou  à  en  payer  la  valeur,  savoii'  : 
cent  liniis  courant.  A  cette  action  les  Intimés  rt'jiondii'ent 
par  (|Uatre  ])laidoyers.  savoii' :  exceptions  temporaire  et  per- 
pétuelle, défenses  au  fond  en  fait  et  en  droit.  Dans  tous 
ces  jilaidoyers,  et  principalement  dans  la  défense  au  fond 
en  droit,  l(^s  Intimés  prétendiient  que  l'action- (le  rA]»])elant 
aurait  dû  être  dirio;ée  contre  les  héritiers  de  Dou^das,  aussi 
bien  (pie  contre  les  Intimés  ;  les  laisons  à  l'aj^pui  de  la 
défen.se  au  fond   en   droit  étaient  comn  e   suit  :   Ist.  Becau.se 

(1)  V.  Alt.  010  C.  ('. 
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tlif  action  was  dircctt-d  aj^ainst  tlio  Kcspomlnits  aloiif 
in  tlu'ir  <|uality  ot"  oxot-uturs  ol'  t\u'  last  will  ami  tcs- 
tanit-nt  of  Don^las,  an<l  liis  ptrsonal  l'fprcscntativt's  slionld 
al.so  liavc  hct'ii  niado  parties  t<»  tlic  action.  2n»l.  IJccausc 
Kcspondcnts  liad  no  capaeity,  qualité  léi/nlc,  to  défend 
tlic  action,  ami  couM  not  Itc  coin|)cll(>d  to  plca.d  tlicrcto. 
cxccpt  in  tlic  présence  ot'  and  l»y  tlie  co-opei-ation  of  tlie  res- 
pi'cHentativcs  of  I)ouij;las.  La  cause  ayant  été  inscrite  pour 
audition  sur  la  défense  au  fonds  en  droit,  l'Appelant  deniandn 
par  motion  (pie,  vu  le  refus  des  Intimés  de  répondre  à  l'action 
de  rA|)pelant  en  l'aitsi-nce  des  héritiers,  il  lui  fut  permis  de 
mettre  lui-même  les  héritiers  en  causi'.  Les  parties  ayant  été 
entendui's,  tant  sur  cette  motion  (pie  sur  la  défense  au  fond 
en  droit,  la  Cour  Supérieure,  le  5  février  lS(i5.  rendit  le  jujfe- 
ment  suivant:  "  La  Cour  ayant  entendu  les  parties  en  droit 
"  sur  les  plaidoyers,  savoir:  sur  le  méritt^  de  la.  défense  au 
"  fond  en  droit,  et  aussi  sur  la  motion  du  Demandeur  pour 
"  permission  de  mettre  en  cause  les  héritiers  et  lé<;ataii'es  uiii- 
"  versels  de  (Jeort^e  Mellis  Doui^his  ;  considérant  (pie  le  l)e- 
"  mandeiir  n'a  aucun  droit  d'action  contre  les  Défendeurs,  en 
"  leur  (pialité  d'Kx(''cuteurs-Testameiitairesde  Doublas,  et  (pie, 
"  sans  au  moins  alléguer  (]ue  les  Kx('cuteurs  sont  cliar;^és  par 
"  le  Testament  de  Douglas  de  payer  les  dettes  du  défunt,  le 
"  Deiiuindeiir  ne  peut,  à  cet  étage  i\v  la  cause,  mettre  (Mi  cause 
"  les  héritiers  légaux  de  Douglas;  naivoie  la  motion  du  De- 
"  mandeur,  avec  dépens;  de  plus,  renvoie  également  l'action 
"  du  Demandeur  avec  dépens,  (piant  à  présent  et  sauf  à  se 
"  pourvoir  contre  cpii  (h:  droit."  C'est  de  ce   jugement  (pi'était 


appe 


r.vsciiEHK.Mi,  H.  K.,  pour  l'Appelant:  L'Appelant  soumet 
(jue  ce  jugement  est  contraire  à  la  loi,  et  il  soumet  à  l'examen 
de  cotte  cour  les  trois  propositions  suivantes,  qui  renferment, 
selon  lui,  la  doctrine  des  Jurisconsultes  anciens  et  modernes 
sur  ce  ])oint  :  1"  L'action  de  l'Appelant,  ii.ctio  cominodtit'i 
dirccUt,  est  une  action  ]»ersonnelle  ;  '!'''  L'Kxécuteur-TestAmen- 
taire  p»!ut  être  poursuivi  seul  pour  le  recouvrement  des  dettes 
mol»ilièr(;s  dues  |)ar  le  défunt  (pi'il  représente  ;  .S'''  Le  devoir 
de  rKxécuteur-Testamentaire,  en  ce  cas,  est  (U*  dénoncer  la 
demande  aux  héritiers,  s'il  y  a  des  doutes  atin  cpi'ils  l'admet- 
t(!nt  (Ui  la  contestent.  La  jiremière  proposition  énoncée  ci-des- 
sus ne  souHVe  aucune  ditticulté.  C'est  une  de  ces  vérités  élé- 
nieiitairi's  (pii  n'exigent  aucune  démonstration.  Un  fait  non 
moins  évident,  c'est  (pie  la  dette  réclamée  des  Tiitimés  est  une 
d(?tte  iH()hillèir,<d(n)-e  cl  l'iqn'ule.  L'Appellant  all('gue  <lans  son 
action  (pie  le  défunt  iui-mème,  Douglas,  a  constaté  le  prêt  ]>ai' 


lui  aliéiTué  dans  un  re(.u  siirné 


par 


lui,  ( 


■tabli 


it  I 


issant  la  valeur  de 


ces  morceaux  d'or.  La  seule  (pie.stion  qui  p(juvait  donc  s'élever 
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était  d»'  savoir  si  la  signature  apposée  au  rt'(;u  était  relie  de 
Douglas.  Il  ne  peut  <lonc  pas  y  avoir  de  dette  (pli  soit  plus 
claire  et  li'piide  |Ue  celle  de  r.VpjH'lant  :  il  n'y  a  pas  de  ditlê- 
ronce  a  cet  égard  entre  un  i»illet  ])roMiissoire  et  le  re<;u  allégué 
|)ar  l'Appelant.  I)c  plus,  cette  signature  était  faniili('re  aux 
Intimés,  et  il  n'y  avait  pour  eux  aucun  danger  ipielcon(|Ue, 
aucune  respon.saliilité  à  encourir,  en  reconnaissant  et  en  payant 
une  dette  aii.ssi  l»ien  constatée,  iiac  l'nt/ioslt  ion  ;  Cette  seconde 
pi'opdsition  n'est  pas  moins  facile  à  établir.  Tous  les  auteur.s 
anciens  t^t  modernes  décident  unanimemeut  (pm  les  Kxécu- 
teurs-'^(^st:llllelltail•(^s  peuvent  être  poursuivis  pour  le  recou- 
vreiiUMit  des  dettes  mol»ili('res  du  défunt,  (pie,  si  ces  dettes 
sont  claires  et  li(pu(les  et  du  nombre  (1(!  C(dles  (pii  ne  «(aiH'reiit 
])as  de  contestation,  cuiniiie  celle  de  l'Appelant,  les  Kx(''cuteurs- 
'l'estamentaires  pcu\  eut  payer  de  suite,  mais  (pie,  si  les  récla- 
mations  j)araissent  il(aiteu8cs,  alors  ils  doivent,  coniiiie  dit 
Potliier,  dénoncer  la  demande  aux  héritiers  atin  (pi'ils  l'admet- 
tent ou  la  contest(îiit.  (1)  'Ame  Proposition  :  Les  autorités  (l(''))i 
citées  servent  aussi  à  démontrer  la  proposition  énoncée  ici  par 
rAppelant.  Néanmoins,  il  croit  devoir  en  ajouter  (pieNpies- 
unes  :  l*an(Jectes  KraïK/ai.ses,  vol.  M,  page  li.SO  :  "  Il  (luit  néan- 
MKiins  (l'exécuteur)  oltteiiir  le  consentement  de  l'héritier  et  lui 
dénoncer  les  demandes  (pii  peuvent  être  formées  contre  lui  ; 
car  sans  cela  cet  héritier  pourrait  prétendre  (pi'il  avait  de 
lions  moyens  pour  se  s(nistraire  au  paiement  demandé,  et  refu- 
ser, ou  du  moins  (îontester,  l'allocation  des  sommes  payées.  "  (2) 
Ani)Up:\vs,  for  Hespondent:  The  principal  (piestion  is  whe- 
ther  the  Court  lielow  erred  in  its  adjudication  ui)on  lv(!spon- 
dent's  demurrer.  The  (piestion  is  in  ett'ect  this,  dotvs  an  action 
at  the  instanci'  of  a  creditor  of  the  testator  lie  against  a 
testanientary  executor  aloiie,  tliat  is,  without  the  heirs  lieing 
Iliade  parties  to  the  suit,  wliere,  Ity  the  will,  the  executor  lias 
Ilot  lieen  charged  witli  the  paymentof  the  debt  of  the  deceas- 
(mI  ï  The  learned  Judge  of  the  Court  below  liad  by  a  previous 
décision  giveii  in  a  ca.se  broiight  before  liiiii,  lield  that  an  ac- 
tion Cijiild  Ilot  be  niaintained  at  the  suit  of  a  creditor  of  the 
testator  against  an  e.xecutor  alone,  eveii  where  he  liad  beeii 


(  I  )    Foiiicrc 
l)n>Ux  tli  Jiiiti 


hirt.  i/i  Di'dit  vlio.  /•J.ciciili  iir,  jj.  .")71  ;  liiu'uiiot,  '/'/•.  (/«••( 
p.  77H  ;  1er.  I..(iisi'l.  lili.  'J,  '2  t.  4  it'},'l<',  l."i  ;  Ici'.  Arn'/rs  dv 
l«iiii(iign<)ii,  p.  :i\'A,  i  14  :  Coifi-  Ch-il  ihi  H.  ('.,  lil>.  'A,  p.  171  :  !•  l'aiiileoti'.H 
KiiUiriiiacs,  No.  .SSO  ;  4  Miifcadt',  j).  lOi),  No.  lôli,  ('//••')  ;  -  l'igt-iiii,  pp  :i*.)\  vl 
lH)-2  ;  Ft-rrièce,  Iiixfifufcs  Coatumii'n»,  lil».  ,"S,  t.  (i,  art.  104;  l'othier,  l)i>ii.  ot 
TikI.,  cil.  5,  seul.  ',\,  art.  1er,  ^  1er,  p.  .'{7- ;  IfSlH,  No.  .">.'{,  Lainjlnis  \h.  JJi'iii'- 
rlmiiil  ;  1S.')0,  No.  1077,  /'(weiit  vs.  /janij/oix  ;  lS,")(i,  <l(tl<inintii  vs.  Ilitiier  : 
lsr.S,    No.  miO,    l)fh-oiisH,lli    vs.   Li/iirir,  i'.i-'iii(i.  ;    l.S.V.I,  Xo.   l.SHH,  A'»x.«// v.s. 

(•2)  />l'•^  deDfoil,  Ferriùre,  vbo.  AV    Tutt.,  p.  ,'>71  ;   l'othier.  Don.  kI  Ti"/., 
p.  572  :  4  MiiniiiU-,  p.  KM».  ;i  \Mi  ;  ;i  Duriintoii,  No.  4I.S. 
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liy  tlic  will.din'ctly  ('liar;;»'i|  witli  ilic  li(iui<lati<)ti  oftlic  «IcIitH, 
liiit  tlint  tlic  licirs  or  otlici'  pcisoiiiil  l'cpn'sriitativr.s  imist,  iiot- 
witlistaïKlinj;  tliat  clause  in  tlit>  tfstaint'iit,  lir  iiiadf  piirtics  t<> 
tln'  suit.  (I)  Tlic  cniistaiit  inrispnulciicc  in  Lowcr  Cimaila 
liîis  liccii  tliat,  if  a  tcstator  ilircct  liis  dclits  t<>  l»o  piiid  )iy  liis 
cxcentftr,  un  action  can  lie  snpp<»rtc<l  nirainst  tlic  lutter  liy  a 
ci'eilitoi'  (»F  tlic  (leccascil  t'(»i'  tlic  l'ccuvcry  <it'a  ilcfli-  iiuthil ia i rf, 
Itut  it  is  lu'Iievcd  sncli  lias  not  hccn  tlic  case  wlicrc  tln-  exc- 
cutor  liiul  nnt  liccii  cliar^fcd  witli  tlic  paynicnt  of  tlic  tcstator's 
ilclits.  l'otliicr  indccd  snys  tlic  action  wonid  lie  a-^ainst  tlic 
exccutor,  in  liis  (piality  oï  cxccutor,  whcthcr  lu;  is  or  is  not 
cliar^cd  l»y  tlic  will  witli  tlic  ])a3'incnt  of  thc  tldits,  liccaiise  it 
is  to  liiî  prcsunicd  tlie  tcstator  intendcd  tlie  cxccutor  sliould 
pay  tlicni.and,  tlicrcforc,  tlit;  dirccti(jn  to  ilo  so  is  to  lie  under- 
stood,  ••<r<M.s  l'iifcniiii,  in  evcry  will.  On  thc  otlicr  liiind,  Mar- 
cailé  (Vol.  +,  pa^^'c  !()!))  contends  tliat  tlic  cxccutoi',  as  cxcciitor, 
is  ncvcr  houinl  to  pay  thc;  délits,  Itut  is  so  as  liavin^  tlie  saisine 
of  tlu!  estatc  ot'  tliî  «Icccascd,  wlicrc  tlie  law  ^dves  it  t(j  him. 
Now,  it  can  only  lie  fi-r  one  or  otlicr  of  tliesc  rcasons  tliat  hc 
can  lie  lialilc,  tliat  is,  hecatisc  lie  is  cliai'c;cd  citlier  cxprcssly 
or  tacitly  witli  tlw^  liijuidation  of  tlic  ddits,  or  liy  rcason  tliat 
tlic  law  <;iv('s  liiin  tlic  saisim'  of  tlic  dehtor's  cstatc.  Tho  rul- 
ings  of  tlic  Court  licro  liavc  hitlicrto  hccn  in  conforniity  to 
tlics  •  autliois,  naiiiely,  tliat  if  a  tcstator  direct  liis  cxccutor  to 
pay  tlic  dchts,  a  crcditor  of  a  délit  violnliaii'e  can  support  nii 
action  ai;ainst  tlic  lattcr. 

MoNhKLKT,  .lu^^',  disKcntieiife  :  L'action  en  cour  de  prc- 
iiiicrt!  instance  était  dii'i;.j;cc  par  le  seul  et  unique  héritier  de 
Charles  Joseph  Chîius.sc^ros  de  Léry,  contre  les  exécuteurs 
testamentaires  de  (}.  M.  Doublas,  au.x  tins  < le  les  faire  con- 
damner (i  lui  restituer,  sous  huit  jours,  des  morceaux  d'or 
natif  (pic  lui  awiit  prêtés  son  frère,  C  J.  Chau.s.sofjros  de 
licrv,  comme  échantillons  des  mines  d'or  do  la  soi<rncurie  de 
Hij^faud-Vaudreuil,  où  ils  avaient  été  trouvés.  Cette  action 
fut  rencontrée  par  (]uatrc  plaidoyers,  et  entre  autres,  par  une 
défense  tîii  droit  [lar  la(jUcllc  les  Défendeurs  prétendirent 
(pi'attcndu  (ju'il  n'est  pas  ullé<,aié  par  le  Dcnnindeui',  «lans  sa 
df'claration,  tpie  DoUf^las  avait  cliari;é,  par  son  testament,  .ses 
l'xécutcurs  testamentaires  de  iiavcr  ses  dettes,  ces  derniers 
ne  s(jnt  jias  passililcs  de  l'action  ainsi  intentée  cojiti'e  eux. 
Les  parties  ayant  été  entendues  sur  cette  défense  en  droit,  la 
Cour  a  ilél  outé  l'action,  et  en  même  tem[)s  renvoyé  la  motion 
du  dtîmandeur  pour  permission  de   mettre  en  cau.se  les  héi'i- 


(1)  Ciiiimr  \».  Hiiiilii-,  VI  It.  J .  It.  V.,  |).  •")'»."•  ;  I  Argon,  p.  417  ;  4  (linml 
(Juiil limier  île  Kei  i  icn;,  p.  'JS4,  Ji  IS  ;  'J  l'igwiu,  pp.  301,  508;  Kuniùre,  JJir/. 
df.  I)ri)i(,  vl(o.  A'.r.  7'<  >7.  p.  ."i7l. 
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tiii's  de  Dou^das.  ,7c  suis  d'avis  (|ue  !••  ju;,n'Mi(rit  est  l)ieii 
l'oiidé.  li'action  (>st  mal  inteiit»''e  contre  les  exécutt'urs  ttsta- 
lacntaires,  (pic  l'on  n'allègue  pas  ôtri'  cliarj^jés  de  payer  li  s 
dettes  du  défuiit.  (  Vda  posé,  il  Jie  pouvait  y  avoir  lieu  de 
mettre  en  cause  les  ju'-ritiers  et  léj'ataii'es  universels,  cuiitre 
le-'ipiels  il  devient  nécessaire  d'intenter  une  action.  Le  juj,'e- 
meut  dont  est  appel  devrait  donc  être  confirmé.  Il  va  être 
inlirmé  par  la  mnjorité  de  la  ("our. 

.Mkhf.ditii,  .Justice  :  The  (piestion  raised  in  tins  case,  was 
l'tdly  aiifueil  in  tlie  Superior  Court,  aliout  fourteen  years  w^rn, 
in  tlie  case  of  Tarent  rs.  Lanj^lois.  At  tliat  time,  Imvin^'  tlien 
lieen  Kut  a  short  tinn  in  this  district,  I  was  not  t'amiliar  witli 
the  praetiee  hère  :  liut  from  a  note  wliich  I  tlivn  niade,  |  tind 
I  was  int'ormeil  hy  the  Chiet'-.Iustice  of  the  Superior  Coint, 
md  liy  the  ( 'hiet'-.Iustice  of  this  Court,  theji  a  .)ud;fe  ol"  the 
Superior  Court,  that  it  liad  lii'cn  the  constant  praetiee  of  the 
Comts  in  this  district  to  allow  actions  foi-  pcrsonal  dehts 
a;^ainst  executors  ;  and,  after  a  very  careful  <'xamination  of 
tlie  authorities  on  the  suliject,  (whieh  1  a<lnnt  ai-e  conflictin^'') 
I  came  to  the  coiidusion  that  the  estaltlished  juriHjJrudence  was 
justitied  by  the  authorities;  and  that,  if  the  «piestion  had  to 
l)e  decided  upon  {General  principles  iri-espective  of  auth«irities, 
lliat  it  oUH'ht  to  lie  decided  in  the  same  way.  Accordin<f|y,  in 
the  case  j^l^t  mentioned,  ^^ Parent  /x  Lanfj;lois)  the  action  was 
maintained  ai^ainst  the  executors,  althou<;h  tln'  PlaintiH"  had 
nhiitted  in  the  déclaration  to  allège  tliat  the  will  empowered 
the  executoi's  to  pay  the  deitts.  l'i)on  fui'thei"  considération 
of  the  suliject,  the  judgment  thus  rendereil  seems  to  me  to  lie 
l'ight  in  prineipli'.  "^l'he  creditoi's  of  an  estate  hâve  plainly  a 
v\)f\\t  to  ur<,'e  their  claims  a<:;ainst  the  persons  in  actual  pos- 
session of  a.sHets  lialile  for  such  claims.  Cnder  the  eustom  tif 
l'ai'is,  executors  are  sei/.ed  of  the  whole  of  the  pers<inal  estate 
tif  the  deceased,  and,  theivfore,  the  creditois  hâve  a  l'i^ht  to 
look  to  tho  executors  for  the  payment  of  the  persomil  dehts  : 
suliject  ahvays  to  the  right  of  the  exi'cutoi's  to  call  in  tlii; 
lieirs  or  universal  le^atees,  if  the  executors  think  it  necessary 
for  theii'  own  })rotection,  or  for  the  interest  of  the  lieirs  or 
le^atees  to  do  so.  This  is  the  view  taken  of  the  suliject  hy 
•Marcadé,  one  of  the  niost  judieious  eommentators  upon  the 
Code.  After  saviiiff  that  tlie  testamentarv  executors  as  such 
an;  not  liound  to  pay  the  délits  of  the  estate,  the  author  adds  : 
"  <^uoi(jue  l'exécuteur  testamentaire  ne  soit  jamais  tenu  à 
■'  ce  titre  dt;  payer  les  dettes  du  défunt,  il  peut,  en  fait, 
"  tpiand  il  a  la  sai.sine,  être  attaipié  par  les  créanciers  héré- 
'  ditaires  commi>  détenteur  desmeultles  <le  la  succession,  puis- 
"  (pie  ces  civaliciers  peuveîit  tout  aussi  hien  exercer  leurs 
'  poursuites  sui"   les   meubl    .  (pie  sur  les  immeubles.  L'exécu- 
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"  teur,  ilans  ce  cns,  ne  <levm  payer  (|ue  du  consentement  «Ir 
"  l'hérititT  ou  pur  ordre  de  la,  joMicv,  pour  éviter  les  difticul- 
"  tés  lors  (le  la  reddition  de  son  compte.  Il   en  est  autrement 
"  de:3  dettes  auxtjuelles  sa  propre  administration  donne  lieu.  (1  ) 
The  mil'  laid  down  l»y  Marcadé,  and  which    tins   Court  i.s 
about  to  act  upon,  .seenis  advantjxgeous  to  ail  parties,  as  tend- 
ing  to  avoid  utniecessary  trotible  and  expense.  According  to 
that  rule,  tlie  creditors  look   to  the  persons  actually  seized  of 
tlie  Personal  estate  of  the  deceased.  It"  the  liability  .sought  to 
be  ent'orced  against  the  estate  admit  of  any  doubt,  the  execu- 
tors,  as  the  guardians  of  the  e.state,  bave  a  right  to  call  in, 
and  are  in  dutv  bound  to  call  in  the  heirs  or  lemitees.  In  this 
way,  the  présence  of  the  heirs  or  legatees  is  secured  when  it 
is  nece.ssary  ;  and  the  trouble  an<l  expense  nnd  delay  of  calling 
them   in   when   unnecessary  is  avoided  ;  whereas,  under  the 
opposite  .System,  the  heirs  or  legatees  would  hâve  to  be  called 
in,  in  every  case,  although,  in  order  to  avoid  ex|)ense,  they 
might  be  willing  to  leave  the  settlement  of  the  estate  to  the 
executors.   If  it  be  .said  tlmt  the  executors  may  omit  to  call  iii 
the  heirs  or  legatees,  the  answer  is  that  the  executors  are  the 
guardiiiMs  of  the  estate  appointed  by  the  testator  ;  and  it  caii- 
not  be  presumed  that  they  will  neglect  their  duty.    Moreover, 
their  own   interest  would  be  a  strong  protection  against  the 
neglect  of  their  duty  in  this  respect.  A  distinction  is  made  by 
.some  auth'U's  botween  cases  when  the  testatoi*  orders  his  exe- 
cutors to  pay  his  debts,  and  those  in  which  lie  doi'S  not  <lo  so. 
But  that  distinction   .seems  to  me  unfoundetl.    Kvery  testator 
must  bi  prcsmned  to  intend  that  his  just  debts  shall  be  pai<l. 
Moreove)',  it  vn/oiiM  be    wrong  to  make  the  rights  of  creditors 
d(!njnd,  not  ripoii  their  contracts,  nor  upon  the  law,  but  upon 
the  will,  or  rather  upon  the  foi'm  of  the  will,  of  their  debtor. 
1  do  not  think  it  neciîssaiy  in  this  case  to  revicw  tlu'uuthori- 
titîs  on  this  subject.  They  hâve  beon  coUected  and  placed  beforc 
us  with  UMich  care  by  tlie  pai'titts,  and  ail  that  remains  for  !:s 
to  do.  is  to  express  our  opinion  as  we   hâve  dcme,  upon  tho.sc 
authorities  and  upon  the  rea.sons  upon  which  they  are  foinid- 
ed.  It  is  however  .sati'.factory  to  me,  to  tind  that  the  doctrine 
acte<l   upon  by  the  Superior  C\)Ui\.  in   Purent   vs,   Lnii^/htis, 
and  U[ion  which  w   now  act,  is  in  ficcordance  with  the  provi- 
sions of  our  own  Code  which  lias  just  rcceived  the  !>anctioi  ol 
the    Législature.  The  aitiele    171   oF  Title  2,  I^ook  :i,  coiitîJiis 
the  foliowing  provision:    'The   testamentary    executor  Jtays 
'   the  debts  and   discharges  the   paiticular   legaeies,  with   the 
"  consent  of  the  lieir  or  legatee  wlio  receives  the  succt'.ssion,  '.r 
"  after  calling  in  sucli   lieir  or  legatee  with  the  authori.sacioii 

(i)  4  MaoïinU',  j».  114. 
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•'  of  the  court.  He  may  be  sued  for  whatever  falls  witbin  tho 
"  scope  of  his  duties,  saving  his  right  to  call  in  the  heir  or  the 
"  legatce."  Whatever  doubts  uiay  heretofore  hâve  existed  as 
to  the  question  under  considération,  it  is,  1  think,  sutficiently 
plain  that,  under  the  provisions  of  this  article,  a  testanientary 
executor  niay  be  sued  for  a  debt  due  by  the  testator,  and  that 
it  is  tlie  duty  of  the  executor  to  call  in  the  hoir  or  legatee 
when  that  is  necessary.  For  thèse  reasons,  I  agrée  with  the 
chicf-justice,  and  my  brethren  Aylwin  et  Drununond.  in 
thinking  that  the  judguient  dismissing  the  action  of  Appellant 
against  Respondents  as  executors  luust  l)e  reversed. 

"  The  Court,  considering  that,  according  to  the  allégations 
contained  in  the  decl-iration  of  Appellant,  he  was  a  creditnr 
of  (îeorge  M.  Douglas  at  the  tinie  of  his  death,  and  that,  as 
such  creditor,  Appellant,  had  a  ri'jht  to  enfijrce  his  claiui 
against  the  whole  of  the  estate  of  Douglas,  including  the 
nioveable  property  forming  part  thereof:  And,  considering 
that,  upon  the  death  of  Don  is,  Respondents,  as  the  execu- 
tors of  his  last  will  and  tesii<inent,  becanie  seized  of  the 
nioveablfî  propert}'  belonging  to  his  estate  and  so  sabject  to 
the  payinent  of  the  clain»  of  Appellant  :  And,  considering  that 
Appellant  had  a  right  to  enforce  his  claini  against  the  said 
nioveable  property,  by  action  against  Respondents,  as,  tiie 
persons  Icgally  seized  thereof,  and,  therefore,  that,  in  the 
judgnient  of  the  (^ourt  below,  niuintaining  the  défenxe  <iu 
fond  en  droit  tiled  by  Resp>)ndents  and  dismissing  the  action 
of  Appellant,  there  is  error  :  And,  as  regards  the  nioti<jn  of 
Appiil'-Mit  to  he  |)erniitted  to  niak»'  the  heirs  and  universal 
legatees  of  Douglas  |)arties  in  the  action  :  Considering  that, 
îilthough  Respondents  had  a  right,  at  their  own  diligence,  to 
hâve  the  heirs  and  universal  legatees  of  Douglas  niaile  parties 
to  the  action,  and,  although  Appellant  was  not  bonnd  so  to  do, 
y<'t  that  Appellant  may  hâve  an  interest  in  oausing  the  heirs 
and  universal  legatees  of  Douglas  to  be  marie  parties  in  the 
cause,  and  that  there  is  no  légal  objection  to  their  doing  so,  if 
they  think  Ht;  doth,  in  conséquence,  reverse  the  jiulgineiit 
rendered  by  the  Superior  Court,  at  (Québec,  on  the  fourth  day 
of  February,  IMBS,  and,  pruceeding  to  render  the  Jndgnient 
which  the  (\)urt  below  ought  to  hâve  rendered  in  the  pifiiiises, 
ilotli  grant  the  motion  of  Appellant  prayiiig  ti>  lie  pciniitted 
t(i  make  the  heirs  and  universal  legatees  of  Douglas  parties 
in  the  action  :  and  doth  dismiss  the  défense  a  a  fond  ru  droit 
of  Respondents,  and  doth  ord<!r  the  parties  to  proceed  to  tlu; 
adduction  of  évidence  upon  the  other  issues  in  this  cause 
iivised    (Ki  D.  T.  H.  C.,\x  54.) 

Taschekkat  and  Blanchet,  for  Appellant. 

Andkews  and  Anduews,  for  Respondents. 
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APPEL. 

Banc  de  r,A  Reine  en  Appel,  Montréal,  7  juin  I.SG5. 
Présents:  Duval,  Juge-en-Ciief,  Avi.win,  Dkcmmond  et 

MONDELET,  Ju^es. 

Le  Pro.  Genl.  pro  Reoina,  Appelant,  et  Kllice,  Intimé. 

Jugé:  Qu'il  y  a  appel  à  la  Cour  du  Banc  de  la  Reine,  des  décisions  ou 
Cour  Su|)érieure,8ur  révision  des  sentences  des  arbitres  provinciaux.(l) 

L'Intimé  ayant  fait  au  gouvernement  <le  cette  province  une 
demande  en  dommages,  iju'il  alléguait  lui  avoir  été  causés  par 
C(^rtains  travaux  faits  à  ou  près  du  (^anal  de  Heanharnais,  vit 
sa  demande  renvoyée  par  les  arl titres  provinciaux.  Se  préva- 
lant des  dispositions  du  Statut  dii  la  22  Vict,  cap.  'A,  sec.  (iO, 
il  appela  de  cette  décision  à  la  Cour  Su[)érii'ure,  (pli,  en  ren- 
veisant  la  décision  d»(s  arbitres,  aecoi'da  à  l'Intimé  une  scjinmi^ 
de  ,CH,575.'  Le  procureur-général,  au  nom  de  Sa  Majesté,  se 
])ourvut  devant  la  Cour  du  Banc  de  la  Heine  en  aj)pel  pour 
faire  réformer  ce  jugement.  Par  une  excfptioii  ])réliminaire, 
l'Intimé  prétendit  (pxe  le  jugement  de  la  C!our  Supérieure  était 
en  dernier  ressort,  et  tpie  le  statut  ne  déclara 'it  pas  (pi'il  y 
avait  recours  contre  ce  jugement,  ce  <lerni»'r  était  final.  I^iTii 
timé  demandait  en  consé(|uenee  le  débouté  dr  l'appel.  Les 
pai'ties  a^'ant  été  entendues,  la  Cour  du  Banc  de  la  lleine,  sié- 
geant en  appel,  rendit  le  jugement  suivant:  "  Tliiscatise  bcing 
ealled  foi'  hearing  on  tlie  exee[)tion  /n'eriinlixiirr  filed  l>y 
Respondent,  both  parties  are  heard  thereon  by  tbeir  counsel 
nî-^pectively  :  and  the  C'ourt  doth  reject  tlie  exception  iiri'Ji- 
111'    l'ire  tiled  by  Respondent,  witli  co.sts."(l«)  D.T.Ii.(\,\).  (U.) 

HoN'.  (i.  E.  Cartiku,  ftro  Rri/inâ. 

RnUEitrsoN,  A.  and  W.,  pour  ITutimé. 


TRAVAUX  FOBUCS.-RESPONSABILITE. -DOMMAGES. 

CoiRT  <>F  (^L'EEN's  IJENCII,  APPEAI,  SlDi;, 

Montréal,  (itli  Mardi,  bSH(î. 

Présent  :  DrvAi,,  C.-.l.  Avi-wix,  .1.,  dissenting,  Mekkdith,  .1.. 
MoNOELEI",  ,).  ami  JoHN.SOX,  ,F.  ad  /toc. 

RicHT  Mon.  Ei)\VAiti)  Hi.i.KK,  Appellant  in  tlie  Court  below. 
Appellant, '/»(/  Keh  .Ma.ik.stv  Tme  Qieen,  Respondent 
in  the  Court  below,  1b-spoiident,  (ind.  E.  Contva.. 

Htlil :  Thaï,  the  Crown  is  hable  l'or  lianiages  laused  by  the  érection  of 
puldic  Works. 

(!)  V.ait.  IH.U'.  V.  C. 
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Tliis  case  orifrinally  came  liefore  tlii;  Provincial  Arltitmtors, 
on  a  claiia  I»y  tlu^  Seignior  of  Benuiiarnois,  f<  '•  danuiges  cause» l 
to  lii.'  pi'cjperty  in  th(!  Seij^niory  of  Keauharnois,  an»!  in  tlit; 
adjacent  township  of  (foduiancliester,  by  certain  liants  erected 
iiy  tli(^  Coniniissioners  of  Public  Works  at  the  liead  of  tlie 
Beauliarnois  canal.  On  the  4th  June,  bSSÎ),  the  arbitrators 
ren<lered  an  award  allowing  notViing  to  clainiant,  and  an  ap- 
peal  was  niadc  under  the  statute,  22  Vie,  c.  îi,  .sec.  (iO,  to  the 
Superior  Court,  Montréal,  which  Court  l'ende-red  a  judginent 
for  CM,r)75  in  favonr  of  the  claimant.  Kroin  tins  judginent  the 
claiinant  appealed,  and  an  appeal  was  also  taken  on  behalf  of 
lier  Maiestv. 

The  judgn  tit  of  the  Snperior  Court,  which  was  rendered 
liy  .Ml  lu-  .  B.Mx il. EV,  lias  now  beon  confirme»  1  by  the  Court 
of  Ap|i.  ils,  e.\eept  thnt  the  latter  court  lias  <r<»ne  fartiier,  and 
granted  the  claiiimnt  interest  on  the  £H,'û')  froni  the  <late  of 
the  judgnient  appenled  froin.  The  détails  of  the  CJise  are  very 
voluniinous,  but  'i  ill(nving  rcximté  will  serve  to  show  the 
main  points  in  di>[)Ute. 

Cpoii  thecompletionof  the  Heauhai-nois  Canal  by  the  Provin- 
cial iroveriniient,  in  liS4î),  the  Cyonunissioiiers  of  Public  Woi'ks, 
under  wlio.s*^  i  îiuc^e  that  work  had  l)een  c.irried  on,  were 
eoiii[)elled  to  rai'^^'  ihe  heail  of  the  water  at  its  upper  entranco 
in  on^r  to  render  the  Canal  etlicient  for  puidic  use  ;  and,  for 
the  attainment  of  tliis  ol)ject,  caused  two  permanent  dams  to 
l)e  erecteil,  one  coniuTting  thtî  u[)per  point  of  Grande  Islu 
with  Chirk's  Island  lying  above  it,  both  Islands  at  no  great 
distance  from  the  mouth  of  the  canal,  thertdty  fonning,  as  it 
were,  one  continuons  dam  of  considérable  length  ;  and  the 
other  lower  down  desceiiding  the  river,  Connecting  the  (irand(j 
Isle  with  th.'  Seigniory,  the  south  shore  of  the  St  Lawrence. 
Tiie  resuit  was  ])erceptil)le  as  the  ihims  rose  aliove  the  ordi- 
iia;y  river  levé),  and  the  object  desired  was  fully  accomplish- 
ed  by  their  construction.  By  means  of  thèse  works,  the  eiitire 
channel  of  the  St.  Lawrence  from  shore  to  sîiore  was  narrow- 
e(l  two-sevenths  of  its  e.Ktents,  and  in  addition,  the  sonthern 
l)ranch,  which  had  before  llowe»!  between  (irandi;  Isle  and  the 
Southern  bank  of  tht!  rivi-r  (the  nortli  shoi-e  of  tiie  seigniory) 
was  entireiy  shut  oti'.  The  hcatl  of  water  tlius  olitainecl  did 
considei'abU'  damage  to  individuals  bv  submerpinj'  ail  the 
laiifls  f  iiat  could  be  reached  by  the  increased  higli  water  level. 
The  tlams  were  eonunenced  in  the  spring  of  bS4n,  when  the 
water  was  very  low,  a'id  were  completed  in  t'  <>  autumn  of 
the  foliowing  year,  bsSO,  by  which  time  nuinen/.is  complaints 
and  claims  for  ilamages  were  transmitted  to  the  governmi'iit 
liy  the  owners  of  the  siibmerged  lands,  chielly  in  the  Seig- 
niory and   the   adjacent   townships.    Air.ongst   the   nuiiiUir 
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were  the  Seigniors  ot'  Beauharnois,  as  such  Seigniors  aiid  pro- 
prietors  ot'  the  adjoining  towiiship  of  Ciodinanchester.  Tins 
daim,  inade  up  hy  Mr.  Brown,  the  seigniorial  agent,  was  trans- 
initted  to  tlie  Commissioneera  of  Public  Works  in  Septeniher, 
^850,  and  was  fi led  in  their  office.  It  was  accompanied  by  a 
re«jue8t  for  a  voluntary  agreenient  to  be  entered  into  between 
the  Seigniors  and  the  Coinmissioners  for  its  arnicable  adjust- 
inent,  or  if  that  were  not  allowed,  for  the  subniission  of  the 
daim  as  reqnired  by   law   to  tlie  décision  of  the  Provincial 
Arbitratoi's  appointed    for  such  purpose   under   the    Public 
Works  Act.  The  required   référence   was  postponed  by   the 
Commissioners  from  tinie  to  time,  and  finally  was  only  sub- 
initted  by  theni  to  the  arbitrators  in  1858.  In  the  interval, 
however,  the  pressure  upon  the  Government  for  compensation 
for  the  submerged  lands  by  ^he  numerous  parties  interested, 
became  so  great  that  the  (Jovernnient  appointed  spécial  com- 
missioners to  examine  into  the  ground  of  the  claims,  and  to 
etfect  their  final  settlement,  which  was  accoinpli.shed  to  a  con- 
sidérable extent  by  payment  of  the  varions  sums  established 
by  the  officiai  Commissioners  as  ct)mpensation  for  the  lo.sses 
caused  by  the  submersions.  In   1855,  the  Connnissioners  of 
Public  Works  undertook   the  construction  of  a  dyke  or  em- 
bankment  upon   the  lands  of  the  claitnant,  intended  to  be  a 
protection  to  the  lands  liable  to  be  submerged.  This  woijjt  was 
undertaken  without  the  consent  of  claimant  ;  and  after  a  pro- 
longed  correspondence,  the  Commissioners  notified  the  Seig- 
nior's  agent  that  no  deci.sions  would  be  given  on  his  daim  for 
damag"S  till  the  completlon  of  the  dyke.  Finally,  in  Novendier, 
1858,  eight  years  after  the  filing  of  the  claim,and  thret^  years 
after  the  construction  of  the  dyke,  the  case  was  subinitted  by 
the  Commissioners  to  the   Provincial  Arbitrators.  The  daim 
made  consistée!  of  seven  items  :  Ist,  7,400  arpents  submerged 
in  Catherinestown,  Seigniory  of  Beauharnois,  at  80s.  per  ar- 
pent, £11,100.  2nd,  1,500  arpents  submerged   in  township  of 
ôodmanchester,  at  20s.  per  arpent,  £1,500.    -hxl,   Land    for 
village,  2G  arpents,  at  £50,  £1,300.  4th,  Land  taken  for  Public 
Works  in  (îrande  l.sle,  14i  at  £10,  £145  17s«d.  5th,  Land  de- 
teriorated    from    desiccation,   1,388,  at  10s.   (détérioration   in 
value),  £()()1  10s.  Od.  6th,  Diminution  of  power  at  .saw  mill, 
&c,  £500.  7th,  Estimated  loss  of  lods  et  ventes  £1,000;  forni- 
ing  a  total  of  £16,  237  7s.  (îd.  By  the  award  of  the  Provincial 
Ai'bitrators,  the  whole  daim  was  thrown  out,  it  being  consi- 
dered  that  any  loss  which  migiit  Viave   been   sutfered   by   the 
Seignior  of  Beanhariiois  was  covered  by  the  increased  value 
of  his  property.  From   this  award   Ellice  appealed,  and   tin- 
Superior  Court  confinned  the  award  as  regards  items  1,  2,  3 
and  (),  ttllovving  the  Appel lant  the  sum  of  £8,575  iustead  ot 
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£14,400  claiined  t'or  thèse  items,  and  totally  disallowitij,'  the 
claiiii  for  it«ms  4,  5  and  7.  Kach  party  appealed  i'roni  tliis 
judgnient.  The  main  points  submitteol  on  behalf  of  tlie  Queen 
were  :  Ist,  that  neitlier  the  claimant  nor  his  auteurs  were  pro- 
prietors  of  the  Seij^niory  at  the  time  the  damages  were  said 
to  hâve  been  sutfered,  or  at  any  time  prier  thereto.  2nd.  That 
no  danmges  were  suHered  either  in  the  lands  in  Catherines- 
town,  nor  in  those  in  Godmanchester,  nor  at  8t.  Timothée 
Mill  ;  but  that  on  the  contrary,  the  lands  in  Catherinestown 
were  hirgely  benefited  by  the  construction  of  the  dyke. 

Aylwin,  J.,  dissenting,  adverted  at  length  to  the  form  of 
the  proceedings,  :\nd  stated  his  opinion  to  be  that  the  wliole 
proceedings  were  an  absolute  nullity,  for  the  following  among 
other  reasons  :  The  Crown  had  been  fortclosed  frotn  answering 
the  pétition  of  claimant  in  the  SupeiMor  Court,  and  there 
could  be  no  forech)Sure  against  the  Queen  ;  th«;  proceedings 
were  not  instituted  in  the  name  of  Her  Majestys  Attorney 
General.  On  the  part  of  the  Crown  there  was  not  one  syllable 
in  writing  where  so  much  was  necessary  to  be  stated.  Upon 
the  merits  of  the  appeal,  his  honour  nlso  thought  that  judg- 
mentshould  be  reversed.  He  was  of  opinion  that  the  arbitra- 
tors  shoukl  hâve  l)t!en  ordered  to  amend  their  report.  There 
was  nothing  stated  in  the  judgment  as  to  a  certain  right  of 
pa.ssage  ;  and  nothing  to  .seeure  the  property  to  the  Crown  in 
the  event  of  it  a^^ain  becoming  availablc  by  «lesiccation. 

Mehedith,  J.,  concurred  with  the  majority  of  tlw  Court  on 
the  law  points  raisod  on  the  part  of  the  Cï'own.  He  diflei-ed 
only  as  to  the  value  of  part  of  the  land  submerged  He  con- 
sidered  .^5  per  arpent  to  be  a  reasonable  indemnity  for  the 
land  outside  of  the  emltankment,  which  could  never  be  any 
use  Hgain  ;  but  for  land  inside  the  embankment  he  thought 
85  too  nuich  an»i  that  $'i.  was  enough.  He  agreed  with  Mr. 
Justice  BaixjlEY  in  thinking  the  form  of  the  report  of  the 
provincial  arbitrators  vei-y  objectionable  :  but  it  would  not  be 
just  to  expose  the  parties  to  the  inconvenience  which  would 
be  caused  by  now  ordei'ing  the  award  to  be  ameiided. 

MoN'DEl.ET.  J.,  had  come  to  the  conclusion  that  tbc  judg- 
n»ent  appealed  from  should  b(î  maintained.  He  was  not  di'i- 
posed  to  take  up  objection  that  neither  the  Appellant  nor  Mie 
Kespondent  had  laid  before  the  court,  but  ref^'arile<l  the  ase 
as  one  that  should  lie  adjusted  upon  a  faii-  .-l'id  e(|uitable  l>nsis. 
Up(»n  the  whole  he  coincided  with  the  court  lielow  in  the  con- 
clusions ari-ived  at. 

DuvAL,  C  .T.,  .said  one  of  the  objections  was  that  the  re- 
port was  irregular:  that  the  arbitratoi-s  htul  not  eiitered  into 
j)articulars  and  had  not  assigne»!  a  reii.son  for  eaeli  adjudica- 
tion. It   would   i)e  .strange  if  tliis,  which  was  a  complaint  in 
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the  moiith  of  Ellice,  were  «lado  n  f^rouiid  for  rliRiiiissing  liis 
appoal.  Upoji  tlie  very  faco  of  tlie  report  thcre  was  an  orroi-. 
li  was  said  tliat  aiiy  Iohh  siistained  by  claiinant  was  covercd 
by  tlu'  incrcased  value  of  lus  prop«'rty.  Hnt  tlii.s  was  not  sutti- 
cient  to  justify  the  deprivin^'  a  iiian  of  his  projw'rty  :  f(»r  tlic 
samo  reasonin<(  W(juld  apply  to  tho  land  taken  for  tlio  (Iraiid 
Truiik  llailway  betw<'on  Québec  and  Montréal.  Tn  expro- 
priating,  there  were  two  questions  :  first,  tlie  value  of  the  pro- 
perty,  independent  of  advantage  or  disadvantaj,^'  ;  and  second, 
tluî  amount  of  damage,  of  whicli  a  bill  of  ])articulars  should 
hâve  been  stated  in  the  award.  There  was  no  différence  of 
opinion  between  Mr.  Justice  Mkukdith  and  hiiiiself,  <!xcept 
on  a  question  of  fact,  as  to  the  value  of  part  of  the  ]>roperty. 
The  évidence  on  this  point  was  very  contradictory  and  upoii 
the  whole,  he  saw  no  reason  to  distui'b  the  estiniates  of  Mr. 
Justice  Badgley,  who  had  given  his  opinion  on  each  item  of 
the  claini.  On  the  question  of  claimant's  title,  his  honour  ob- 
served  that  the  Government  had  acknowledged  hi.s  title 
throughout  the  whole  of  the  correspotidance  which  had  t>iken 
place.  No  other  claiinant  of  the  property  had  appeared  since 
]<S50  up  to  the  présent  day  antl  no  objection  had  ever  been 
made  by  Government  till  alniost  the  last  moment.  With  res- 
pect to  the  Queen  being  forclo.sed.  there  was  nothing  requir- 
ed  in  answer  to  claimant's  pétition  except  to  say  tliat  there 
w^as  no  eiTor  in  the  award.  The  judgmenis  appealed  froni 
would  be  confirmed,  but  the  claimaiii,  Klliee,  would  also  bc 
awarded  interest  on  the  .suin  of  .£8,075  from  the  date  of  the 
judg?nent  reiidered  by  the  Superior  Court,  (^osts  on  both  ap- 
peals  in  favour  of  Ellice.  (2  L.  ('.  L.  J.,  p.  11.) 

A.  &  W.  RoHERT.so.v,  for  claimant. 

T.  K.  Ramsay,  foi   "     orney  General. 


RESPONSABILITE  ÛS  L'ENTREPRENEUR. 

Banc  de  la  Reine  en  Atpel,  Montréal,  H  .septembre,  IHliô. 

Pi-ésents:  Duval.  Juge-en-Chef,  Avi.wix,  DhimmoND  et 
MoNDKI.ET,  Juge.s. 

MouKi.soN  cl  (il.,  ApjH'lants,  t-t  Dicii  aiimk,  Intimé. 

,hujé:  tiii'ai)i'è.s  la  rt'cf^ptimi  (t'ouvrâmes  de  coir.stnirtidn  d'inie  «''trlisi', 
etc.,  t-eu.x  (|ui  les  ont  fait  cousîmire  ne  peuvent  ao  plaindu^lcH  (li'l'ci- 
tno.sités  (jui  s'y  reiu-outreut,  ^pii  ne  (li''|)CU(k'ut  pas  de»  vicos  du  .sol,  à 
moins  qu'il  n'y  ait  dol  ou  surprise. 

Le   juj^ement  dont  était  a|)])el  avait  été  rendu  en  (  'uur  Su 
|vrieur'',  M   Mimti'eal,  en  f.i\<nf  <le  l'Intinit'   le  .'{()  nvril,  I«(i4, 
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Les  Appelants,  syndics  dûment  élus  pour  surveiller  la  cons- 
truction d'une  é}r|ise  et  d'une  sacristie,  en  la  paroisse  de  St. 
(îahriel  de  Brandon,  tirent  acte  de  marché  avec  l'Intimé,  le  2î( 
mars,  ](S55,  et  l'Intimé  ent'-eprit  d'érij^er  ces  bâtisses  confor- 
mément au  devis  annexé  au  marché,  et  d(î  les  livrer  comj)lètes 
et  parichevées  le  25  décembre,  liS5<î,  à  dire  d'experts.  Le  prix 
fut  fixé  à  la  sonnne  de  C1(S93  lOs.,  cours  actuel,  que  les  syn- 
dics devaient  payer  à  l'Intimé  aux  difl'érentes  époques  men- 
tionnées au  marché,  l'ar  acte  passé  le  '.M  décemlire,  1SÔ5,  les 
l)arties  ratifièrent  l'actt?  de  marché,  mais  prolongèrent  d'une 
aJU)ée  le  délai  fixé  orit^inairenient  pour  la  livraison  des  bâtis.ses, 
et  pour  le  paiement  des  difl'érents  termes  du  prix  convenu.  I.e 
•25  août,  1.S5S,  les  travaux  étant  tenninép  des  experts  furent 
nonimés  par  les  syndics  et  par  l'entrepi.  ;ur,  pour  en  faire 
l'examen,  (^t.  sur  le  rapport,  les  .syndics  déclarèrent  et  recon- 
nurent, i)ar  acte  authentique  dressé  à  cet  efî'et  par  Piché,  et 
son  confrère,  'Notaires,  accepter  et  recevoir  l'éj^lise  et  la  sacris- 
tie, et  quitter  et  décharger  l'entrepreneur  de  toutes  obligations 
(|u'il  avait  contractées  envers  eux  ])ar  le  marché,  sans  cepen- 
<lant  le  décharger  de  la  garantie  de  dix  ans;  et  connue  l'entre- 
|>reneur  avait,  à  In  demande  <les  syndics,  réihiit  la  hauteur  des 
nuirs  de  l'église  d'environ  ti'ois  pieds,  il  fut  convenu  à  l'amia- 
lile  qu'il  y  aurait  iléduction  de  £75  sur  le  ])rix  du  marché. 
Après  avoir  pris  possession  des  ouvrages,  les  syndics  ayjvnt 
cessé  de  l'aire  leui's  paiements,  l'Intimé  in.stitua  une  action 
contre  eux,  le  10  de  juin,  liS(!.S,  pour  «leux  termes,  formant 
.V'iOi).  Les  Appelants  jjlaidèi'cnt  à  l'action  par  deux  exceptions, 
dont  les  allégations  étaient  absolument  les  mêmes,  mais  dont 
les  conclusions  seules  diHéraient.  lis  .se  plaignaient  de  la  ma- 
nière dont  les  ouvi'ages  avaient  été  faits,  et  prétendaient, 
qu'après  la  livraison  de  l'églist!  et  de  la  sacri.stie,  ils  avaient 
(lécouvei't  des  vices  f|ui  mettaient  en  }iéril  ces  bâtisses;  (jue 
l'eau  et  la  neige  s'introi luisaient  à  travers  la  couverture  de 
l'église  et  de  la  sacristie:  que  les  nnirs  en  briques  se  dégra- 
daient et  se  détérioraient  ooiisidéralilement  ;  qu'un  des  nun's 
(le  la  sacristie  étaient  sur  le  point  de  tond)er:  que  le  portail 
de  l'i'glise  travaillait:  que  les  portes  et  les  châssis  n'étaient 
pas  clos  de  manière  à  mettre  les  bâtisses  à  l'abri  des  intempé- 
ries des  .saisons;  (|ue  ces  défauts  de  con.struction  provenaient 
des  vices  de  l'ouvrage  et  des  vices  du  sol  ;  enfin,  (ju'en  exécu- 
tant le  marché,  lentreprencui-  ne  s'était  pas  conformé  aux 
règles  de  liirt  et  aux  lois  du  jiays.  Ils  invo(|uaient  ensuite 
leur  défaut  de  (|Ualité,  et  alléguaient  <|u'ils  ne  pouvaient  être 
poui'suivis  personnellement,  vu  (|u'ils  formaient  mie  corpora- 
tion et  un  corps  politi{|Ui',  et  que  l'action  était  il'également 
(liiigée  coiitic  eux.  Les  conclusions  de  la  pn m  i^ir  c.icepiAoïi 
étaient  simplemi'ut  (jUe  l'action  fiit  dél»outée  ;  tandis  que  celles 


450 


UAPPORTS  JUDICIAIRES   REVISIÎS 


«le  la  seconde  exceplim,  ôtiiienl/  (jue  les  Appelants  ayant  sont' 
t'ert  (les  «loininai^es  «hi  £2000,  par  suite  des  vices  «le  cims- 
truction,  cette  soinnie  «levait  être  portée  c<:)nin»e  c«)inpenHati«>n 
«le  tout  montant  <|ue  l'Intimé  pourrait  établir  lui  être  dû.  Par 
ses  r^povucs,  l'Intimé  maintint'  iju'il  avait  fait  ses  «>uvra<;«'.s 
«l'un»!  manière  irrépr«>chahle  ;  «|ue,  s'il  y  avait  quehjue  déf'ee 
tuosité  dans  la  partie  du  fon«l  de  la  sacristie,  il  n'en  était  pas 
responsable,  car  c'était  les  syndics  eux-mêmes,  «jui,  malgré  ses 
prott^station.'-,  avaient  fait  construire  un«î  allonge  «le  «lix  pieds 
a  la  sacristie  ;  «jue  les  quelques  détériorations  qui  p«)uvaient  sr 
rencontrer  «lans  ces  Itâtisses  avaient  été  causées  par  l'inteni- 
périe  «les  saisons  et  l'effet  du  temps,  et  étaient  indépendantes 
de  la  qualité  «les  ouvrages  ;  que,  de  plus,  les  syndics,  au  prin- 
temps de  1859,  avaient  fait  élever,  sans  précautions,  et  d'unt' 
manière  inhabile,  dans  le  clocher  de  l'église,  une  cloche  dont 
le  poids  et  la  forme  ne  convenaient  nullement  à  une  bâtisse 
de  ce  genre,  et  «pli  en  avaient  ébranlé  le  poi'tail  ;  aussi  que, 
peu  «le  temps  après,  ils  l'avaient  fait  enlever  pour  lui  en  subs- 
tituer une  plus  c«)nvenal»le  ;  que  les  syndics  avaient  reconnu 
souvent  «pie  l'Intimé  avait  parfaitement  rempli  ses  enga- 
gements, en  lui  payant  des  sommes  à  compte,  jusqu'au  15 
mai  1801,  et  en  lui  promettant,  tant  verbalement  «pie  par 
lettres  missives,  de  le  payer  en  entier  ;  «pie,  trois  ans  après  la 
livraison  «les  bâtisses,  en  avril  1801,  les  syndics  et  le  curé  «le 
la  paroisse  avaient  donné  à  l'Intimé  un  certificat  recon- 
naissant «pie  les  ouvrages  étaient  d'une  construction  solide  et 
diivahle,  et  que  les  connaissances  du  demandeur  dans  l'ar- 
chitecture ou  la  construction  d'eylises,  et  sa  probité,  étaient 
nve  assurance  du  succès  et  de  la.  bonté  des  ouvrages  soumis  à 
son  exécution.  Une  enquête  fut  instruite  sur  ces  prétentions 
adverses,  et,  le  80  avril  1804,  intervint  l<i  jugement  suivant  : 
Smith,  Justice  :  "  The  Court,  c«msidering  that  Plaintiff  hath 
"  provefi  the  material  allégations  of  his  actitm,  and  that  De- 
"  fendants  are  justly  and  truly  indcbted  to  Plaintiff  in  the 
"  amount  claimed  by  tliis  action;  and,  further,  considering 
"  that  Défendants  hâve  failed  to  allège  or  establish,  in  any 
"  way,  any  right  to  hâve  or  maintain  the  conclusions  taken 
"  by  their  Exceptions,  «)r  to  bar  the  rights  «)f  Plaintiff  to 
"  recover  the  amount  so  due  and  owing  to  him  ;  and,  further, 
"  considering  that  Défendants  did,  «m  the  25th  day  of 
"  August,  in  the  year,  1858,  receive  the  work  un«lertaken  to 
"  be  donc  by  Plaintiff,  and  «lid  accept  the  same  and  coin- 
"  pletely  discharge  and  exonerate  Plaintiff  from  ail  liaVtility 
"  liy  reas«)n  of  the  said  undertaking,  save  and  except  from 
'•  such  liability  as  would  attach  by  law  against  him  as  sucli 
"  architect  and  undertaker,  and  this  after  a  full  an«l  complète 
"  examination  of  the  work  so  «loue  and  completed  by  Plain- 
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"  tirt*;  and.  t'urther,  considering  tliat  Défendant-,  did,  lie  fore 
"  the  institution  of  tlie  présent  action,  t'ully  acknowledge 
"  tliat  the  work  was  so  done  in  a  complète,  skilful  and  work- 
"  maîi  lik»'  manner,  and  that  the  same  was,  in  ail  respects, 
"  Hufficient  and  according  to  the  contract,  and  this  l»y  letters 
"  written  to  Plaintift'by  Défendants  and  on  their  behalf,  and 
"  long  after  the  work  had  been  accepte»!  and  fully  completed 
"  and  finished  :  and,  further,  considering  that  Défendants 
"  hâve  not  alleged  or  proved  that  any  surprise  was  practised 
"  on  Défendants,  and  that  they  were  hindered  from  making  a 
"  complète  examination  before  accepting  such  work  and 
"  writing  such  letters,  and  that  there  existed  any  secret  or 
"  latent  defects  which  could  not  hâve  been  discovered  at  the 
"  time  ot"  the  examination  of  the  work  and  of  its  acceptance  ; 
"  and,  further,  considering  that  Défendants  hâve  failed  to 
"  prove  the  existence  of  any  vice  du,  sol  or  of  construction  for 
"  which  Plaintift'  could  be  held  liable  as  .such  architect  or 
'•  undertaker,  falling  within  the  re.serve  t>tipulated  by  Defen- 
"  dants  at  the  time  of  the  accept»xnce  of  the  work  and  of  the 
"  discharge  given  to  Plaintiff  by  reason  thereof,  but  on  the 
"  contrary  that  the  weight  of  testimony  is  in  this  particular 
"  in  favor  of  Plaintiff:  The  court  doth  overrule  the  Excep- 
"  tions  pleaded  by  Défendants,  and  doth  condeinn  Défendants, 
"  in  their  quality,  to  pay  Plaintiff  the  sum  of  thn^e  hundred 
"  and  six  pound,  &c." 

MoNDELET,  Juge  :  Les  difficultés  suscitées  par  les  Appelants 
à  l'Intimé,  qui  réclamait  ce  qu'il  alléguait  lui  être  dû  sur  les 
constructions  par  lui  faites  à  l'église  de  Saint-(}abriel  de  Bran- 
don, sont,  à  mon  avis,  de  très  mauvaises  chicanes.  Il  me  paraît 
prouvé  que  l'Intimé  a  fait  de  bon  ouvrage,  et  que  les  craques 
ou  fissures  qui  sont  survenues  depuis  la  confection  de  ces 
ouvrages,  lesquels  ont,  ("ailleurs  été  acceptés  et  reçus  par  les 
Appelants,  comme  syndics,  sont  de  peu  de  con.séquence,  sous 
plusieurs  points,  et  que  d'autres  ont  été  le  résultat  de  la  négli- 
gence à  réparer  ce  (pie  le  mauvais  temps  ne  man(|ue  jamais,  ou 
rarement  de  produire.  Quant  à  ce  qu'on  ])rétend  à  l'égard  de 
la  .séparation  du  comble  et  du  portail,  la  cau.se  en  a  été  le 
placement  imparfait  d'une  cloche  qui  ne  convenait  pas  au  clo- 
chei",  mise  et  .sonnée  sur  le  long,  au  lieu  de  l'être  sur  le  travers 
de  l'église  qu'elle  ébranlait,  et  qu'il  a  fallu,  après  une  dizaine 
de  jours  d'épreuve,  remplacer  par  deux  autres  cloches  plus 
petites.  Je  crois  c|ue  la  cau.se  principale  du  procè.-»  peut  facile- 
ment se  tracer  à  la  conduite  indiscrète,  violente  même  du  curé 
Turcotte,  dont  la  disposition  exagérée  décèle  f».ssez  l'esprit 
dont  il  était  animé  lorsqu'il  a  été  examiné  connue  témoin.  Le 
jugement  (Umt  on  a  appelé  me  paraît  bien  fondé,  et  je  pense 
que  nous  devons  le  confirmer. 
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Bi/VAi,,  C.  3.,  8»i<l  tluî  cotirt  was  of  opinion  ilmt  tlic  jn«ljr 
nuMit  of  tho  (!;>nrt  ln-low  was  (piito  ri^lii.  Two  iHTSdns  lunl 
ni  nie  a  card'ul  cxaniination  ot"  tlm  laiiMin^  and  vero  of  opi- 
iiion  tliat  tlu'  ilcrccts  (■()ni|>lainiMl  oï  couM  liavt!  bt  i  rcniodifil 
at  Hrst  f(»r  a  Fcw  «lollars.  Ntt  olijcction  w»i8  niadc  liy  Défend- 
ants till  a  \ou^r  tinn'  after.  TIk*  contractor  luul  donc  liis  woj'k 
properly  and  fnlfillt'd  tli(.'  coiitmct. 

Judjfinciit  confii'int'd   unaniniotJHly.  (1  J,.  (l  L.  J.,  p.  r)5,  et 
10  7>.  7'.  /A  r'.,  j).  05.) 

Lafhknaye  and  Aumstuono,  for  Appellants. 

HoUKR  K<»v,  (^.  C,  for  Respontlont. 


PAIEMENT  DES  FflAIS  A  L'AVOCAT. 

Si  l'Kiiioit  Court,  t^uél>i'c,  9  oetobrt.'  1H05. 
Bcfore  Stuaut,  Justice. 
YfH'No,  Plaintift',  vs.  Mai.dwin,  Défendant. 

Juijê:  Que  le  paioniont  de  dôpciiH  i\  un  procnieiir  wl  lUem,  qui  n'uvait 
|mH  (i1>t«MMi  (liittractioii  'le  (lépenH,  et  qui  n'avait  aucune  tuituiité  m|i<!'- 
eîale  ikimt  les  recevoir,  eHt  n^'aninoliiH  valal)le. 

Tlie  action  was  instituted  for  tlu;  recovery  of  seven  thoii- 
sand  dollars,  alie^'ed  to  be  due  by  Défendant  to  PlaintiH', 
representin^'  the  finn  of  <î.  H.  Syines  &  Ce,  for  a  like  suni 
and  interest,  lent  by  the  tii-ni  to  Défendant.  Défendant  plead- 
ed  :  "  'l'iiat,  jirevions  to  the  institution  of  the  présent  action, 
Plaintift"  had  inipleaded  Défendant  for  th(!  same  cau.se  of 
action  as  that  in  the  pre.sent  ca.se,  wliich  former  suit,  under 
the  provisions  of  the  chapter  H2,  (/onsolidated  Statutes  for 
Ij«)\ver-Cannda,  had  been  withdrawn  by  J'huntitt'.subject  to  the 
l)aynient  of  Defendant's  costs.  That  tliese  costs,  althou^h  duly 
taxed,  had  nevi'r  been  i»aid  to  J)efendant;  lie,  therefore,  con- 
cluded  for  the  disiiiissal  of  the  action,  (jnumt  à  prémvt."  The 
.snnie  objection,  togt'ther  with  a  ])lea  of  prescri|)tion,  was  also 
taken  by  Défendant  in  his  plea  of  perpétuai  exception.  The 
Plaintift' deniurred  to  the  fir.st  c(aint  of  Defendant's  perpétuai 
exception,  on  tlie  ^round  that  the  non-paynient  of  co.sts  on  n 
former  action,  could  only  be  niade  the  niatter  of  a  temporary 
exception,  but  could  not  be  set  up  by  ])erpetual  exception  to 
Plaintift"s  action.  A  «pecial  answer  to  i)efendant's  ])lea  of 
temporary  exce])tion,  \va,s  also  produccid  by  Plaintift,  in  which 
he  all(>jîed  :  "  That  bcfore  tlie  institution  of  tliis  action,  Plain- 
"  tift'did  w«'ll  and  duly  ])ay  to  ])efendant,  to  wit  :  to  D.  D. 
'■  O'Meara,  his  attorney  ad  litehi  in  the  said  suit  or  action, 
•'  the  suni  (;f  $24.23,  being  the  costs  incurred  in  the  suid  suit, 
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"  and  wliich  «nm  tlic  attoriH'V  mf  IHnu  rrccivcd  in  satisfac- 
"  tion  and  paynitMit  of  Dt-fcntlants  costs  in  tlic  action.  'l'Iir 
|)t'fi'ndant  «'ncoiniti'rfd  l'Iainiirr's  spécial  ansvver  ti»  |)efen- 
daiit's  plea  of  teinporary  exception  liy  a  deinnrrer,  assi^nin;^ 
in  .support  tlien'of  tlie  follo'.vin^'  refi,s()n,s  :  "  I*^  liecause  it  is 
"  nnt  alle^ed  in  tlie  spécial  answer,  tliat  Défendant  liml  ever 
"  antliori/,e<l  (»r  empowi'icd  O'Meara,  to  draw  or  receive  tlie 
"  co.sts  allej^ed  to  hâve  lieen  ])aid  tlie  .«^aid  O'Meara."  "'2*''  iîe- 
"  <"atise  it  does  not  appear  tliat  O'Meara  liatl  any  spécial 
"  power  or  autliority  wliatever  liy  or  from  Défendant  to 
"  receive  tlie  said  costs."  "  •'}*•'  Hecause  it  does  not  ap])ear 
"tliat  O'Meara,  liad  deinanded  «ir  (>l)tained  <lin(r(i<f-i<iii  de 
"  (lepciix,  in  tlie  suit  referre<l  to  l>y  Défendant  in  liis  plea  of 
"  teniporary  peremptory  exce|>tion."  "  4'''  Hecause,  in  tlie 
"  ab.'-ence  of  sucli  denian<l,  l'or  tlish-tiiinm  de  ilépriin,  l»y 
"O'Meara,  and  tlie  ^lantin^  of  tlie  sanie,  l»y  this  ('(jurt, 
"  IMaintiff  could  not  lepUly  pay  tlie  costs  to  O'Meara,  and 
"  O'Meara  could  not  legally  receive  tlic  saine  from  l'iaintiff." 
"  S*-'  Hecause  tlie  jiaynu  nt  of  tlie  costs  to  O'Mi-ara,  was  not  a 
"  valid  ]iaynient,  an<l  did  not  and  does  not  Mnd  J)efendant, 
"  or  opei'ate  as  a  discliar^e  in  favur  of  l'Iaintifi'."  l'endierfini, 
l'or  l'IaintiH',  in  support  of  tlie  deniurrer  :  ur^ed  tliat  an 
attorney  ad.  IHnii  could  not  receive  tlie  costs  of  an  action, 
unless  lie  liad  jireviously  asked  for  and  olitained  d'isinirt'nm 
)lf'  dépens,  or  liad  sonie  sjiecial  ])ower  from  liis  party  to  tliat 
efl'«îct  ;  tli(!  costs  of  an  action  were  the  accessory  of  tlie  prin- 
cipal, and  were  tlie  jiroperty  of  tlie  party  in  wlio.se  favor 
tliey  were  adjud^ed.  'l'Iiere  were  ruies  laid  down  l»y  e>-eiy 
Ki-encli  writej-  on  tliis  suliject,  wliicli  liiid  .still  ail  tlie  force  of 
law  in  Lower-('anada.  Tlie  Hlaintirt"  liavin<;  paid  tlie  cof-ts  to 
a  jH'rson  not  authori/ed  to  receive  tliem,  niu.st  heai  tlie  jienal- 
ty,  and  liis  action  uuder  tlie  statute  niust  lie  disniis.sed.  (  I  ) 
For  Plaintitt',  it  was  contended  tliat,  altliougli,  under  tlie  old 
l'ct^inie,  tlie  jjrincijiles  laid  down  l>y  Défendant  nii^dit  liave 
])revailed,  \uider  our  modem  .luiispiudence,  tliey  did  not.  The 
Har  was  constituted  l>y  statute.  The  powers  of  an  attorney  nd 
litetii  had  been  hy  custom  extended  to  reccivin^'  the  cost<  in 
suits,  even  withont  dUlraetloii  de  dé/xhn  bein^'  denianded, 
The  costs  of  a  suit  were  re^arded  as  the  fee  of  the  attornev. 
to  which  lie  was  of  rifflit  entitle<l.    In  tliis  case  too,  the  attor- 

(I)  .XutlioritieH  citwl  liy  Dt-feinliiiit.  Fi'riii''r<',  l)ict.il<.'  hrnit,  \Ih).  I'io- 
curcur,  >!  h);  Aiicieii  Ik'iiiNart,  vlio.  Dt'itL'iiH,  Xoa  'AH  vt  .s<m|.  ;  .-Viu'it'ii  |)e- 
iiinait,  vlio.  l'roi'Uifur,  Nu  <i."i  ;  Aiicimi  l)ciiiKurt,  \1m».  DiHtiactioii  de  l)t' 
lifiiH  ;  l'i.lIiitT,  l'i'<H'('(lui«^  Civile,  vnl.  II,cli.  I.ait.  «i  ;  l'mliicr,  M.'iii<lat, 
\i>  !.'{.")  ;  2  l'i^i-aii,  l'roft'durt;  Civ,,  p.  .'{Oil  ;  .Siiey.  '  <"U'  dt-  I'i-ikm'iIiih- ( 'iv., 
iiit.  !;{.'<  ;  (iiiyot.  vlia.  l'focuii'ur,  hcpoii.s,  Dixtruction  ;  .Mi-rliii.  \lpa.  l'ni- 
cuit'iir,  l)i''j)fii«,  |)iHlt'aftit)ii. 


IMAGE  EVALUATION 
TEST  TARGET  (MT-S) 


V 


// 


s  «=>. 


s 


y. 


f/j 


-i». 


1.0 


l.l 


IM-IIIM    112.5 


m  111 2.0 

mil  1.8 


1.25      1.4 

1.6 

< 6"     - 

► 

Photographie 

Sdences 

Corporation 


V 


s 


,v 


^9) 


V 


^^ 


:\ 


\ 


6^ 


rir^ 


^^^ 


23  WEST  MAIN  STREET 

WEBSTER,  N. Y.  14S80 

(716)  872-4503 


m 


>  m-. 


s 


6^ 


460 


UAFPORTS  JUDICIAIUKS    REVISf^lS 


nev  in  the  former  cause,  niitjht  even  now  coine  into  Court  and 
«leinand  distraction  de  dépens,  whicli  nuist  he  graiited  to 
hiin. 

JunrjMENT:  "  The  Court,  consiilcring  that  the  demurrer  is 
unt'ounded  in  law,  doth  ovorrule  and  disniiss  the  sanie."  (  l(i 
D.  T.  R  C,  p.  70.) 

Vannovouh,  for  IMaintiff. 

Pemherton,  for  Defcîudant. 

Hearx,  Counsel  for  Défendant. 


JU6EMCKTS  INTLRLOCUTOIRES  EN  REVISION. 

Sui'EHIOU  COUUT,  [N  KEVIEW,  Quehcc,  4th  Decenilter,  ISCi;"). 
Before  BADOi.ijv.  Stl'aut  and  Tascheheau,  Justices. 
YotTXG,  Piaintiff,  vs.  ï?AijnviN,  Défendant. 

Jvjfé  :  Que  des  jnjrein' r  -  iirier!o(ntoire.s  ceu.x  seiilemont  dont  l'apiiel 
est  permis  sont  sujets  à  rovision. 

The  Défendant  inscrihed  the  cause  for  review  of  tvvo  inter- 
locutory  judginents  rendered  by  the  Superior  Court,  on  the 
9tli  October,  1(S6.5,  disuiissing  tlie  Defendant's  deniurrer  to 
tlie  spécial  answer  to  the  teniporary  exception,  disuii.ssino^  the 
Defendant's  de.Murrer  to  tlie  spécial  ansvvei-  to  tlie  second  anil 
third  perpétuai  e.xc(?ptions,  and,  lastly,  disinissing  tht;  Defend- 
ant's denturrer  to  the  speeial  answer  to  the  fourth  perpétuai 
exception.  Upon  tins  it  was  nioved  on  behalf  of  the  Plaintitf 
that  the  inscription  for  review  be  declared  of  no  efieet  ami 
made  void  :  !*•'  Because  thèse  interlocutory  jugdnients  couM 
be  reniedied  by  the  final  judf^nient  in  the  cause.  2'-'  Because 
thèse  judiînients  conld  not  be  reviewed  and  exaiuined  by 
three  judges  of  the  Court  sittinnf  as  a  Court  of  review. 

JuiHJMENT  :  Motion  absolute.  (IG  />.  T.  H.  (l,  p.  242.) 

Vannovous,  for  Piaintiff'. 

Pemherton,  for  Défendant. 
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CORPORATION  MUmCIPALE.-QnASI-CONTRAT. 

CoUK  DE  CiiicuiT,  Aithabaska,  11  mars  ]8(j2. 

Présent  :  S'ruAiiT,  Juge. 

Lemav,  Demandeur,  t's.  La  MuNicii'ALiTfî  de  Che.stkk  Otest, 
Défenderesse. 

Jngé:  Qu'un  inspecteur  des  olietnins  ne  peut  lier  une  nuniivipalité 
pour  les  travaux  qu'il  fait  faire,  à  l'insu  de  ladite  niunicipaiité  ;  et  (ju'ii 
faut  une  convention  avec  le  corps  municipal  pour  l'obligtr. 

Le  Demandeur  poursuivait  pour  le  recouvrement  de  la 
somme  de  £25,  pour  (juatre  ponts  faits  sur  le  chemin  Craig, 
dans  les  limites  de  la  municipalité  vie  Chester-Ouest,  en  1858. 
La  Défenderesse  plaida  par  une  dénégation  et  par  exception, 
disant  qu'il  n'y  avait  jamais  eu  de  contrat  entre  le  Demandeiu- 
et  la  Défenderesse  au  sujet  des  ti-avaux  réclamés,  et  que  le 
tout  avait  été  fait  sans  sa  participation  aucune.  La  preuve 
étaVilissait  les  faits  allégués  par  la  Défenderesse. 

Talhot,  pour  le  conseil,  soutenait  (jue  le  droit  d'action, 
sous  de  telles  circonstances  ne  compétait  ({u'en  faveur  de  l'ins- 
pecttur  contre  le  propriétaire  du  terrain  traversé  par  le  che- 
min sur  lequel  les  ponts  avaient  été  construits.  (1) 

L'action  est  en  conséquence  renvoyée  avec  (lépens.  (Ki  D. 
T.  H.  a,  p.  241.) 

Pacaud,  pour  le  Demandeur. 

Houi.E,  pour  la  Défenderesse. 

Talhot,  Conseil. 


HEARING  IN  REVIEW. 

Sui'ERIor  Court,  Montréal,  22  .lune,  1805. 
Présent:  Badglev,  Berthei.ot  and  Monk,  Justice.s. 
Attorney  General  pro  Rajlna  and  the  (jlraml  Ti-unk  R.R.  C-o. 

//<7(7  :  That  the  Court  lias  a  discretionary  power  to  jiive  precedonce 
to  any  particular  ca>'e,  notwitlistanding  27-28  Vict,.ca|^).  !}  ,  sec.  24,!!iay8: 
"The  case  sliail  be  heard  in  itx  onler  on  the  Hrst  day  in  terni  un  wliicli 
it  can  be  lieard  "  (2)  (1  L.  C.  L.  J.,  p.  38.) 

H.  8TUART,  Q.  C,  for  Attorney-Cieneral. 
T.  W.  RiTCHiE,  for  Grand-Trunk. 

(1)  Stat.  Réf.  du  B.  C,  cap.  24,  sec.  .">!,  8ou(<-8ec.  .">. 

(2)  V.  art.  500  C.  V.  V. 
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INJONCTION. 

Si  l'KliloR  ( 'oiMlT,  Montn'al,  !)  dôceiubrt;  hS(35. 

Bofon-  :  MoXK,  Justice. 

Tiii:  Attv.  (Ii:n'l.  pn»  Rkcmna,  l'ctitioiu-r,  rs.  Tiik  Okand 
Think  Kaii.wav  Comi'axv  oi"  Canada,  Défendants. 

Dans  lies  in-Dci'diin's  punr  uiio  injonction  contro  la  cornpagiiio  du 
(rrane  Tninc  do  cliemin  <lo  1er  dn  Canada,  en  vertu  des  di.-pnsitions  du 
Statut  Refondu  du  Ha.s-Caiiiida,  chap.  SH,  .sec;.  !),  sous-see.  1,  il  (Huit  alli'- 
jrué  (]U('.  la  (;oni])a;.'nie  avait  illé^alenient  exercx'-  lo  métier  de  eliarretiers, 
dans  la  eit«'*  de  Montréal,  et  transporté  du  fret  do  la  cité  à  leur  dépôt,  et 
dudit  dé|)ôt  il  la  cité  et  avait  pour  cela  prélevé  certains  tan.x  sans  l'au- 
torito  d'auc'un  ré^;  le  m  eut  approuvé  par  le  j.'f,uverneur  en  conseil,  an  dé- 
triment des  charretiers  et  citoyens  do  Montréal,  et  l'on  ccncluait  il  ce 
(pi'il  fut  déclaré  qu'en  ce  fai.sant  la  compagnie  avait  exercé  des  privi- 
lèjres  qui  ni!  lui  étaient  pas  accordés  par  la  loi,  et  avait  excédé  ses  pou- 
voirs légaux,  et  concluant  aussi  à  ce  (pi'il  fût  enjoint  il  la  compajrnie  do 
s'ahstiMiir  de  clu.rroyajje  dans  la  cité,  et  restreinte  du  transport  de  fret 
entre  lo  dépôt  -'n  chendn  de  fer  et  les  nuvf:asins  et  résidences  dans  la 
cité. 

.hi(jê  :  lo.  Que  les  alléi^ations  de  la  re(|uéte,  telle  que  présentée, 
étaient  sullisantc.><  et  qu'icellc;  ne  serait  pas  rejetée  sur  motion  pour  la 
faire  mettre  de  côt'',  et  sur  défense  au  fond  en  droit. 

L'o.  Qu'il  résultait  des  lémoijj;nasj;es  produits,  que  la  collection  et  la 
livraison  de  fret  par  des  charretiers  exclusivement  employés  pour  cet 
ohjet  ))ar  la  compagnie  ne  faisaient  aucun  tort  au  putilic,  mais  an  con- 
traire lui  étaient  un  avantage. 

;{o.  Que  la  compagnie  avait  ilroit  d'employer  exclusivement  certains 
charretiers  pour  la  collection  et  livraison  do  fret;  et  que  ceci  n'était 
aucune  violation  de  lenrcharte,  mais  était  essentiello,  ou  du  moins  un 
incident  de  leur  négoce  comme  voituriers,  (cimimon  carriers)  et  tombait 
sous  les  dispositions  de  "  L'acte  con'îcrnant  les  chemins  de  fer;  "  (Sta- 
tut Refondu  du  Canada,  chap.  (W,  .sec.  S,)  lecpiel  pourvoit  que  la  compa- 
gnie "  sera  investie  de  tous  les  pouvoirs,  droits  et  privilèges  qui  sont  ou 
pourront  être  nécessaires  pour  elFectuer  les  intentiori-*  et  les  objets  du 
présent  acte  et  de  l'acte  spécial  passé  il  cet  effet,  et  qui  seront  propres  il 
celte  corporation,  etc." 

4o.  Que  les  plaignants,  charretiers  de  la  cité  de  Montréal,  n'avaient 
[las  constaté  <iu'ils  avaient  souffeit  de  manière  i\  ce  que  la  Cour  fût  jns- 
tilîablcà  émaner  rinjonclion  «pie  l'on  demandait. 

ôo.  Qu'il  ne  serii  émané  aucune  injonction  pour  empéclier  les  Défon- 
deiirs  de  commeitre  des  actes  illégaux  qui  ne  sont  pas  constatés  avoir 
été  directement  injurieux  aux  requérants,  et  en  même  temps  injurieux 
an  pul)liiî. 

Il  miiihU'  :  Que  dans  lo  civs  où  la  requête  alléguait  qu'il  n'y  avait  aucun 
règlement  do  la  compagnie  approuvé  par  le  gouverneur  en  con.seil,  pour 
régler  et  établir  les  taux  sur  leur  cliemin,  et  la  compagnie  alléguait  que 
tel  règlement  iivait  été  Sâiuctionné  par  lo  Couverneur  Général,  et  qu'au- 
cune prouve  no  fut  faite  par  l'une  ou  l'autre  des  parties  touchant  telles 
idlégati<nis  :  La  (.'our  nniintiendra  ([uo  Voini.i  pronniidi  incombait  sur  la 
compagnie,  et  ()ue  nul  tel  règlement  existait. 

MoNK,  .Fnstice  :  Tliis  is  an  application  inailo  to  nio  at  tlie 
instance  ol'  thc  Attoriu-y-Cleneial  agaiui^t  tlie  (îrand   Trunk 
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Ivailwtiy  Company  of  Canada,  for  an  injunctiun  to  restrain 
tliat  Company  i'rom  the  exorcise  ot"  tho  Imsiness  of  common 
carters   witliin  tlie  limits  of  the  city  ot'  Montréal.  It  wonid 
fippear  t'rom  tli(-  i  vidence  adduced,  that    the    (Irand   Trunk 
Hailway  Company  employ  exchi.sively  SheihhMi  to  collect  and 
(leliv(fr  freiffht   witliin  and  near  the  city  ot'  Montréal.  Tliat 
tlie  master  carters  id"   tliis  city  are  exchided  t'rom  ail  partici- 
pation in  the  husiness  ot'  collectiiii^  and  deliverinr^    for    the 
(Irand    Trunk;    ami,    c()iis('(pi(Mitly,    it    is    siMiirht,    upon    the 
i^rounds  to  he  hereat'tei"  fiilly  stattvl,  to  restrain  the  Company 
from  the  exercise  of  tliis  privilej^e   or  monopoly,  carried  on  in 
tliis  wny  throus^h  tlu;  instrumentality  of  Sheddeii.  Jîefore  jii-o- 
ceeding  to  develop  the  particiilar  facts  of  tliis  case  and  to  ad- 
jiulicatiî  npnn  thi;  points  suhmitted,  it  may  bo  [iroper  to  reniark 
tliat,  in  Hii^land,  tliis  proceedinn!;  is  Ity  rule,  and  the  cases  are 
tritîd  upon  aHldavits.  In  tliis  country,  \ve  hâve  spécial  législation 
on  the  suhji'ct.  'l'iiese  provisions  of  law  are  t'ound  in  the  !S(Stli 
chapterof  the  Consolidated  Statutesof  Lower  Canada,  s.  !),  and 
are  to  the   following  eti'ect:  "  Whenever  any  association   or 
number  of  ])ersons  act  within  Lower  Canada  as  a  Corporation, 
without  liaving  hecn  leyally  incorporated,  or  without  being 
rccof^nised  as  sucli  Corporation  by  the  Common  Law  of  Lower 
('anaila,  and  whenever  any  ('orporation.  Public  Hody  or  Hoard 
oHTends  an;aiiist  any  of  the  provisions  of  the  act  or  acts,  creat- 
iii^,  alterini^,  renewiiit^',  or  reor;^aniziii<^  it,  or  violâtes  the  pro- 
visions of  any  law  in  sucli  manner  as  to  forfeit  its  charter  Ity 
mis-user,  and  whenever  iiny  such  Corpoi'ation,  Public  Hody  or 
l)oard  lias  doue  or  omitted  any  act  oi'  acts,  the  (haiig  oi-  omit- 
tin<,'  of  w'hich  amouiits  to  a  surrciider  of  its  corporate  ri<^hts, 
privileg(!«  and  franchises,  anti  whenever  any  siich  Corpora- 
tion, Public  Hody  or  Hoard  cj'p.rclxeK  (tn  >/  fnaicfiise  or  j)riri- 
Ici/c.  not  coiifevred  on    U  lii/  Uui\  it  sliall  be  t\w.  duty  of  Her 
Majcïttys  Attorney-(  ieneral  for  Lower  Canada,  whenever  he 
lias  fj(jod  reason  to  believe  that  the  same  can  be  established 
by  proof,  in  ffcri/  Cdsc,  of  piOAlc  inici'csf,  and  also  in  every 
such  case  in  which  satisfactory  security  is  iifiven  to  iiidemnify 
the  j^overnment  a;;ainst  ail  costs  and  oxiicH'^cs  to  bc  incurreil 
liy  such  proceeding,  to  apply  for  and  on  bchalf  of  Her  Majes- 
ty  to  the  Superior  Court  sittinn-  in  the  district  in  which   the 
principal  office  or  place  of  business  of  such  persons  so  unlaw- 
fully  associated  too-ether,  or  of  such  Corpoiation,  l'ublic  Hody 
or  Hoard  is  situate,  or  to  any  judp[e  of  such  court  in  vacation, 
by  an   information,  déclaration   or  \H't\t\ox\,  (reqa'te  liht'Uét',) 
supporter!   by  afhdavit   to  the   satisfaction  of  such  court  ov 
)ud<.fe,  complainin^  of  such  contravention  of   the   law,   and 
praying  for  such  order  eu*  judgment  tluîreon  as  may  be  autho- 
rise(l  by  law."  'riiereupon  a  writ  issues,  and  the  Defenrlants 
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are  callcd  upon.asin  ail  other  cases,  to  answer  tlie  déclaration 
or  pétition,  and  the  subséquent  proceedings  are  siniilar  to 
thosL'  iu  ordinury  suits  at  law.  Tlie  Grand  Trunk  Railway 
Company  oi'  ('anada  was  incorporated,  and  its  charter  altered 
and  ainendt'd  under  a  variety  of  statutes  to  vvhich  it  is  not 
neciissaiy  to  ret'er  at  the  présent  moment  ;  and  to  tins  Corpo- 
ration the  clauses  of  the  Railway  Conscjlidation  Act,  14  and 
15  Vie.  cap.  51,  are  applicable,  and  some  of  which  will  hâve 
to  be  considered  hereafter.  I  moy  remark,  thnt  I  consider  it 
proper  to  revievv  the  pleadings  and  évidence  at  greater  length 
than  in  ordinaiy  cases,  because  the  (|Uestion  is  new  hère,  and 
of  public  iuiportance.  The  pétition  sets  forth  several  distinct 
«•barges  against  the  (Jrand  Trunk.  Some  of  thèse  charges  are 
gênerai,  some  specitic  :  and  they  may  be  succinctiy  stated  to 
be  as  foUows,  viz.  :  Ist.  That  the  Grand  Ti'unk  Railway  Com- 
pany of  Canada  exercise  the  occupation  of  carters  in  and 
within  the  limits  of  the  city  of  Montréal,  and  carry  and  tran- 
sport for  hire,  goods  and  merchandize  from  their  dépôts  to 
and  from  the  stores  and  résidences  of  the  citizens  of  Montréal. 
2nd.  That  the  company  charge  tolls  for  the  transport  of  goods 
and  merchandi/.e  from  Montréal  to  places  on  their  line  of 
Railway,  and  that  such  tolls  are  uniform,  and  the  .same, 
whether  the  goods  and  merchandize  are  carted  at  the  expen.se 
of  the  sender  and  receiver  of  the  same,  Vty  lus  own  cartel-, 
or  at  the  ex  pense  of  Défendants  by  persons  eniployed  by 
them  from  and  out  of  the  tolls  so  charged.  îîrd.  That  Dé- 
fendants openly,  publicly  and  in  violation  of  law,  hâve 
used  for  a  year  and  upwards,  and  do  now  use  carts  anil 
sleighs,  with  hor.<es  attached,  for  the  transport  of  goods  and 
merchandi/e  to  and  from  their  dépôts  with  the  letters  Cî.T.R. 
printed  thereon,  to  wit  :  Grand  Trunk  Railway,  in  and  within 
the  limits  of  the  city  of  Montréal,  and  do  exercise  the  occu- 
pation of  carters  in  and  within  the  city.  4th.  That  Défen- 
dants demand  and  obtain  payment  of  tolls,  which  are  not 
payable  at  the  same  time  and  under  the  same  circumstances 
upon  ail  goods  :  but  that,  ou  the  contrary,  they  exercise  an 
\uidue  advantage.  privilège  an«l  monopoly,  injurions  to  the 
carters  of  Montréal  and  the  citizens,  and  which  could  not  by 
law  be  autliorised  by  any  by-iaw,  legally  cnactcd  or  approved 
bv  compétent  authority.  ôth.  That  the  tolls  exacted  by  De- 
fendants  for  the  transport  of  goods  and  mei\han<lize  on  their 
Railway  include  cartage  rates,  and  are  levied  without  the 
authority  of  any  by-law  to  that  etfect,  approved  of  by  th:- 
Governor  in  Council,  smd  thnt  the  same  lias  not  been  pub- 
lislied  in  the  Canada  (uizeite.  (îth.  That  Défendants  hâve 
not  printed  and  .stuek  up  in  the  office  or  place  where  the 
tolls  are  to  be  collected,  or  in  every  or  any  paissengir  car,  a 
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printed  bojivd  ov  placard  cxliihitiii^'  ail  the  lt)lls  payalile,  aiid 
particularizing  the  priée  or  nuin  to  be  ehar^^ed,  tV)r  tlic  car- 
ria^e  of  any  inatter  or  thin^.  And  the  conclusions  of  the 
pétition  ask  for  seven  différent  orders  or  judgnients,  viz  : 
tliat  it  should  he  adjudged  and  declared  :  Ist.  That  the  coni- 
pany  hâve  exercised  a  franchise  and  a  privilège  not  conftoTed 
by  law.  2nd.  That  the  coinpuny  hâve  offended  against  the 
provisions  of  the  Act  or  Acts  creating,  altering,  rencwing  or 
re-organiziiig  the  Corporation.  3rd.  That  Défendants  hâve 
exceeded  the  ])owers,  capacities,  franchises  and  jurisdictions 
conferred  upon  theni.  4th.  That  the  imposition  of  toUs,  in- 
clu<ling  the  cai'tage  of  the  goods  and  merchandize,  in  and 
within  the  liniits  of  the  city  of  Montréal,  be  declared  illégal, 
and  in  contrav  ntion  of  the  law.  5th.  That  the  imposition 
of  tolls  without  the  authority  of  a  by-lavv,  approved  of  liy 
the  Governor  in  Council,  &c.,  be  declared  illégal.  Oth.  That 
it  lie  declared  that  Défendants  carry  (Jti  the  bu.ainess  and 
occupation  of  conimon  carters  within  the  limits  of  the  city  of 
Montréal,  and  that  their  doing  so  is  illégal.  7th.  That  th«' 
Company  Ije  enjoined  to  abstain  from  using  the  occupation  of 
carters  within  the  city  of  Montréal,  and  be  re-traiiuid  from 
carrying  goods  and  merchandize  from  and  to  their  dépôts  to 
and  from  the  résidences  and  stores  of  the  citizens  of  Mon- 
tréal. The  Défendants  met  the  action  T)j  a  motion  toquash  the 
writ  iind  pétition,  by  a  spécial  demurrer,  and  by  three  other 
pleas  amounting  to  the  geno'al  issue.  It  is  nectssary  to  advert 
to  this  j)rfliminary  plea.  The  i-ta.sons  a.ssigned  in  the  d(!mur- 
rer  are  :  2nd.  Because  the  allégations  of  the  petitiim  are 
wholly  vague,  uncertain  and  indeterminate,  and  the  pretended 
oflences  t)r  contraventions  of  law  therein  alluded  to  are  not 
particularized  or  specitied  as  to  time,  place,  or  circumstance, 
and  no  spécification  of  the  alleged  acts  or  omis.sions,  inten<ied 
to  be  proved  or  relied  on,  is  contained  in  the  pétition, 
'îrd.  Because  it  not  alleged  in  the  pétition  that  any  peison  oi' 
peisons  was  or  were  injured  or  defrauded,  t)r,  if  .so,  in  what 
miinner  any  such  person  or  persons  was  or  were  injuie'  or 
defrauded  by  any  of  the  alleged  acts  or  omi.ssioii.s  of  Défendants 
4th.  Because  the  pétition  illegally  cond)ines  and  include.s  .seve- 
ral  pretended  illégal  acts  and  omissions  of  Défendants  ;  sonu' 
of  which  are  properly  the  subject  of  a  vvi'it  of  Mdvila  iinis,nu(\ 
othei's  of  a  processor  proceedingin  the  nature  of  a  wiit  of  pi-o- 
liibition,  and  which  require  separate  pleas  and  issues  and  cill 
for  separate  and  <listinct  oi'der.-*  and  judgments,  an<l  cannot  iiy 
law  be  contained  in  onecomplaint  or  pétition.  5th.  Because  no 
interest  vvhatever  is  disclosed  l)y  the  pétition,  on  the  part  of 
the  i)rivate  persons  named  therein,  in  the  pretended  illégal 
îicts  or  omissiiMis  of  Défendants,  nor  in   the   maintenance   of 
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the  conclusions  of  tlu;  pétition.  Gtlh  Hecauso  tlie  conclusions 
of  the  pétition  are  wholly  va<,Mie  and  insnfficient,  and  judf»- 
inents  and  ordors  are  therohy  ill('(]fally  denuuKlcd.  not  upon 
allei^eii  distinct  and  detined  acts,  detaults  or  omissions  of  l)e- 
l'endants,  but  upon  «ifenerHl  abstract  (juestions  of  law,  in  tlie 
décision  and  détermination  of  wliich  no  interest  is  allerfed  by 
the  pétition  on  the  part  of  «ny  person  or  persons.  and  a  judji;- 
uient  upon  which  questions  would  be  of  no  practical  force  or 
etîect.  7th.  Because  Défendants  were  and  are,  by  law,  counnon 
carriers  for  hire  of  ^oods  and  passen^(.'rs,  and,  as  such,  had 
and  hâve  the  rij^ht  for  the  convenience  of  the  persons  employ- 
inn^  theni,  as  well  as  for  their  own  convenience,  in  the  ordin- 
ary  course  of  their  business  of  counnon  carriers,  an<l  as  inci- 
dental  thereto,  at  any  place  ir>  Montréal,  to  receive  good.T  for 
carriagc,  or  deliver  pjooda  which  hâve  been  carried  on  the 
Railway.  8th.  Because  in  and  by  the  pétition,  no  infraction  is 
shown  on  the  part  of  Défendants,  of  any  of  the  ri<;hts  confer- 
red,  or  obligations  imposed  upon  theni  by  the  acts  incoi-porat- 
ing  or  referring  to  them,  such  as  to  justify  the  conclusions  of 
tilt!  pétition.  After  hearing  upon  the  motion  as  well  as  upon 
the  (lemurrer,  I  gave  the  following  judgnient  on  the  2()th  of 
April  last  :  "  Having  duly  considered  the  motion  of  the  l"2tli 
"  day  of  April  instant,  made  on  belialf  of  Défendants,  that 
"  the  writ  of  summoiis  issued,  and  the  [)etition  Hled,  and  eacli 
•'  of  them,  be  ([uashed  and  set  aside.  Having  e.xaniined  and 
"  considered  the  reasons  urged  in  support  of  the  motion  and 
"  heard  tlie  parties  upon  the  motion,  I  do  disiniss  the  motion, 
"  witli  eosts  ;  and,  having  considered  the  (féfcvKe  an  fond  en 
"  ilro'if  pleailed  by  Défendants,  to  the  pétition  and  demand  of 
•'  petitioïKU',  and  heard  the  parties,  I  do  order,  (ivant  faire 
"  (irait  upon  the  said  deiiiurrer,  that  e\i(lenc(!  be  adduced."  I 
was  then,  and  1  aia  still  of  opinion,  that  the  motion  to  quash 
should  be  rejected,  aiid  I  bave  no  hésitation  in  saying  that 
the  spécial  demurrer  is  likewise  unfounded.  So  far  as  tliis 
complaint  goes,  I  think  the  pétition  is  ])repared  with  great 
skill  !ind  with  marktMl  ability.  The  allégations  set  forth  the 
whole  case  with  force, clearness  and  jirecision.  Jt  inay  be  that, 
hère  and  there,  in  the  statemeiit  of  the  facts,  and  the  matter  of 
complaint  .soiik'  vagueiie.ss  and  wantof  détail  may  be  apparent, 
and  aslight  reduiidancy  of  avernientoccasionally  maybefound. 
But  tliis  superabundanee  of  allegation,tlie  accumulation  obser- 
vable in  the  conclusions  <if  the  pétition,  do  not,  in  my  judgnient 
impair  or  weak«'n  the  point  and  eftect  of  the  whole.Tlie  case  is 
fairly  and  fully  stati'd,  and  in  such  a  way  as  legally  to  force  the 
Company  upon  their  defenee,  aiitl  to  In'ingthe  cause  up  for  avlju- 
dication  upon  its  inerits,  more  particularly  as  ail  the  points  of 
law  urged  in  this  preliminary  plea  coine  up  under  the  gênera 
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issue.  Tlie  s]K'oial  deinurrcr  is  therefore  disniissed,  witli  costs. 
TlieiT'  reinaili  tlie  tlil'ee  plerts  above  refeiTed  to.  Upon  tliis 
issue,  the  ])arties  liave  proceecled  to  t'iiqin'tc.  It  ruav  lu'  suc- 
(îinctly  stated  tliat,  on  belialf  of  petitiouers,  tlie  iMideiicf  went 
to  prove  tliat  tlie  e(U■t!l^(■  to  and  froiii  the  eouipaiiy's  dépôt, 
foi-  aliout  eij^iiteeii  iiioiitlis  past,  had  been  exclusively  doue  by 
Sheddeii,  a  per.soii  who  took  ont  lieeiises  as  a  carter  :  that  pr«'- 
viously  another  systein  prescribed  the  cartagc;  being  doue  by 
earteis  eniployed  by  the  parties  setidiiiy  or  receiviiitf  goods, 
that  the  iiew  System  wiis  inconvénient,  nnd  the  old  oiie  niuch 
preferred.  On  behalf  of  the  company,  a  inunber  ot"  witnesses 
were  oxaiiiined,  and  they  are,  1  iiiay  say,  unaniuionsly  of  opi- 
nion that  the  sy.steiii  complained  of  l)y  petitiouers  lias  pi'ov(>d 
ainl  still  proves  a  great  benetit  and  convenieiice  to  the  public. 
After  consideriii<f  this  conHictiiiff  testiinony  with  i^i'eat  care, 
I  have  no  he.sltation  in  expre.ssing  the  opinion  that  it  is  prov- 
ed  that  the  eollecting  and  delivering  freight,  uiercluunlize, 
packages,  &(.*.,  by  tlie  eonipany's  carters,  is  a  convenience  and 
iienetieial  to  the  pul»lic.  It  niust,  I  tliink,  be  obvious  to  every 
dispassionate  an<l  unbias.sed  inind,  that,  if  not  absolutely 
neeessary  to  carry  on  the  business  of  the  company,  yet  that 
their  system  in  this  partieular,  and  wholly  irrespective  of 
sonu;  very  objectionable  features  to  be  adverted  to  hereafter, 
must  be  highiy  useful  to  their  customeis  ;  and  it  appears  to 
me,  iiioreover,  that  this  opinion  is  fully  corroborated  liy  the 
évidence  adduced  by  Défendants.  But  the  complainants  con- 
tend  that  public  convenience  alone  is  not  the  question  hère. 
Assuming  that  the  [)ublic  at  large  arc  benefitted  by  this 
arrangement,  tliere  still  remains  the  complaint  liy  petitiouers. 
That  the  Grand  Trunk,  particularly,  by  the  occupation  of 
cominon  carters  in  and  withiii  the  limits  of  the  city  of  Mont- 
réal, and  l»y  the  charging  of  tolls  including  cartage  rates,  and 
by  the  absence  of  aiiy  bydaw  authorizing  any  tolls  to  l>e  col- 
lected,  approved  of  by  compétent  authority,  have  often<led 
against  the  provisions  of  the  act  and  acts  creating,  alteiing, 
renewing,  or  re-organizing  theni  as  a  cori)oration,  and  have 
exercised  and  assunied  to  exercisti  franchises  and  privilèges 
not  conferrt'(l  upon  the  corporation  by  the  act  or  acts  or  by 
any  law,  and  have  excoeded  the  ca[)acity  and  jiu'is'liction  con- 
feri-ed  l)y  law  on  the  corporation,  and  illegally  assumed 
powers  and  privilèges  beyond,  and  in  addition,  and  contrary 
to  those  whicli  by  virtue  of  the  act  or  acts,  creating,  altering 
and  renewing  ov  re-organizing  said  corporation,  were  confer- 
red  on  the  corporation,  thereby  attecting  the  public  interest  to 
an  extent  sutîieient  for  ail  the  purposes  of  this  pétition. 
Before  proct'cding  to  ccmsider  at  length  the  arguments  and 
the  authorities  offered  by  the  respective  cgunsel  of  the  parties, 
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it  inay  lu-   propcr  to  dispose  ut  ((iit'c  of  ont'  point  in  tliis  case. 
It  vviis  fornmily  hIIc^imI  Ijy   tlic  coinplniiuiiitH  timt  tlu;  coiiipa- 
ny  liavt'  no  Ity-law  if^ulatin^f  and  cstaltiisliintr  thc  tolls  npon 
their  iiniî  ot'  l'oad  :  and  that.  it'  sucli    liy-laws   liavc  l'Vt-i'   hct-n 
I)assod,  tlicy  liave  ncvcr  lieen  sultinittcd  to,  or  lu'cn   ap])i'ov(.Ml 
ot'  liy  tli(^   (lovt'fnor  in   Conncil.  'l'o  this  thc  conipany  rcplitMl 
that  such    by-lîiw    Iwul    bci-n   passed   and   sanctioiitid    l»y   tlin 
(Jovernor  aecortlinfif  to   lavv.    Now   J)(.'t'('ndant.s   liavc   wholly 
faiU'd  to  sustain   tliis  avcrnu'nt   by  pvoot,  and,  in  tiio  aljscncc 
ot'  su(!h  proot',  I  niust  assume  as  true,  that  there  has  ln'cn  a 
f^reat  and  serions  omission  hère.  This  no  douht  isa  vcîry  jjfi'ave 
irrejfiilarity,  auiountinj;  to  a  violation  ot'  iaw.and  the  sooner  it 
is  renieilied,  and  the  express   re(|uirements  ot'   the  statute  are 
coinplied  vvith,  the  l)etter.  It  has  been  ur^ed,  however,  Ijy  Dé- 
fendantes Cfainsel,  that  I  hâve  nothin^  to  do  witii  this  aiie^ed 
infraction  of  the  law  on  the  présent  occasion.   But,  without 
anticipating  opinions  wiiich  vvill   receive  a  more  suitaljle  ex- 
pression as  the  authorities  and  décisions  applicable  to  the  case 
are  more  fully  developed  and  examined,  l  i;onie  now  to  the 
considération  of  the  law  as  presented  at  the  argunient  by  the 
respective  counsel  who  hâve  submitted  the  case  with  .so  much 
ability  and  learnin^.   Mr.  Stuart's  propositions  npon  the  facts, 
as  proved  on  the  behalf  of  petitioners,  may  be  stated  as  fol- 
lows,  viz  :  Ist.  It  is  clearly  proved  that  the  company,  through 
Shedden,  their  subordinati?  agent,  or  emplot/é,  exercise  and 
use  the   occu[)ation  of  carting  for  hire  to  and  from   their  de- 
pots  within  the  limits  of  the  city  of  Montréal.     2nd.  That,  in 
doiniT  so,  it  is  established  as  a  matter  of   fact,  that  the  com- 
pany  is  gviilty  of   an    infraction,  a  violation  of  law,  because 
their  charter  does  not  confer  on  them  any  such   right,  priv- 
ilège or  franchise,  but  on  the  contrary  limits  their  opérations 
to  their  line  of  railroad.     3rd.  That  in   addition   to  this  vio- 
lation of  law,  it  will  be  seen  that  they  in  this  way  exercise  a 
monoj)oly  which  is  directly  detrimental  to  the   master  carters 
of  Montréal  :  and  both  for  that  reason,  and   because  such  an 
occupation  is  a  violation  of   law,  the  ca.se  is  one  of  public  in- 
t,;rest,  and    concerns    the    master  carters  and   the    public  at 
large.     4th.  That  the  carrying  on  the  business  of  carters  by 
the   companj'    under   the    .system    ])iirsued    by  them,  and  as 
proved,  necessarily  involves  a  variety  of  distinct  violations  of 
the   law,  such  as  are   fully  enumerated   in  the  conclusions  of 
the  pétition,  and  each  and  ail  of  which,  whether  considered 
separately  or  ct)mbined,  in  one  continuons,  oj)en  and   public 
transgression  of  their  charter,  brings  the  acts  of  the  coinpany 
under  the  provisions  of  the  statute,  and   imposes  upon  me  the 
duty  to    restrain    them    from  a  course  of   proceeding  at  laice 
illégal  and  of  the  highest  interest  to  the  public  generally,  and 
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to  the  niaster  carters  oi"  this  city  in  partieular.  ôth.  Tliat 
wlh'ther  tlu'se  open  and  public  violations  ol"  the  law  conduce 
to  tlie  advantage  of  the  public,  or  bc  ur  Ite  not,  in  the  opinion 
ol'  a  niajority  ol"  the  citizens,  a  convenience  to  the  conniuinity. 
the  iid'raction  ol'  tiie  law  alone  justiHes  tlit;  application  ol'  th(! 
restrainiiig  power  ol'  the  (M)urt.  l^))on  th»;  Hrst  point,  it  is 
uiniecessary  to  say  more  tlian  that  the  t'act  asserted  by  peti- 
tioners  is  clearly  an<l  conclusi  ely  estahjisheil.  Shedden  is 
the  agent  or  t'inploi/i'.  oï  tin'  («rand  Trnnk.atnl  is  oniploycd  in 
the  niainier  and  fur  th'  purpose  set  fortli  in  the  pétition.  It 
is  (piitc  true  tlie  coinpauy  deriVe  no  pecuniary  advantagt! 
t'rom  this  arriingenient,  but  it  is  equally  certain  tliat  the  Com- 
pany hâve  granti.'d  to  Sheilden  an  exclusive  jireference,  an<l 
that  lie  is  exclusively  em|»loyeil  by  theni.  Whetlier  this  pro- 
ceeding  on  the  part  of  the  conipany  l)e  in  itself  illégal  or  not, 
and  if  it  be  so,  whethi'r  it  is  an  infraction  of  the  law  whicli 
the  ])re-ient  ])etitioners  can  hâve  stopped  by  an  injonction, 
will  coine  iip  l'or  considei-ation  in  the  se(|Uel  of  tliese  l'eniarks. 
I  niay  also  state  that  the  conipany's  systeni  of  cliarging,  gen- 
erally,  cartage  in  the  regnlar  tolls,  on  their  road,  without  dis- 
tingnishing  between  thèse  charges,  is  proved  as  fUleged  by 
petitioners,  but  no  instance  is  given,  oi-  broiJght  under  iny 
notice.  It  is,  moreover,  establisht'd  as  a  tuatter  of  fact  that 
the  conipany  are  in  the  habit  of  cliarging  cartage  for  collec- 
tion and  delivery,  whetlier  tin;  work  be  done  by  th^ir  own 
carters,  or  by  those  of  the  consignor  or  consignée.  But  lierc 
again  petitioners  hâve  faibli  to  allège  or  provt;  a  single  instance 
in  which  this  has  b(!en  done.  It  is  likewise  clear,  in  niy  opinion, 
froni  the  évidence  adduced,  that  in  the  charge  for  cartage  of 
freiglît,  to  and  froui  their  dépôts,  the  conipany  exact  the  .saine 
ainount  for  carting  one  or  two  miles  that  they  do  for  the 
shortest  distanc;':  that,  in  otlier  words,  the  tariff  for  carting 
is  uniform,  irrespective  of  distance.  But  again  no  cases  are 
shown  where  this  lias  occurred.  Froni  this  peculiar  mode  of 
doing  business  and  dealing  with  their  customers,  I  think  it 
cannot  be  denied  that,  as  a  mattei'  of  fact  sufficiently  proved, 
there  niu.st  inevitably  resuit  .something  vory  anonialous  ;  that 
is  inetjualities,  perhaps  unreasonable  préférences  in  the  tolls 
and  rates  which  the  conipany  charge  the  public.  Finally,  it  is 
proved  that  a  higlily  respeetaltle  liody  of  iiien  are  aliiiost  en- 
tirely,  if  not  entirely,  exchiiled  froiii  al!  participation  in  a 
branch  of  business  very  exteiisive  and  important,  ainl  which 
they  contend  should  be  free  to  them  and  open  to  compétition. 
Upon  the  law  of  this  case  a  great  iiumber  of  ilecisions  and 
authorities  from  England.  Fr^ince  and  America,  in  support  of 
the  claimants'  pretensions,  hâve  been  cited  Most  of  the  cases 
cited   l»y    Mr.  Stuart  go   to  establi.sh  the  nature  atnl  etf'ect  of 
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tho  writ  t)f  iiijniicti. "Il  iiinl  ])()iiit  «mttlic  ciiscs  in  wliicli  siich 
a  rciiifily  will  iipply,  lie  lias  alno  citfd  antliDritics  to  sliovv  tho 
liiiiitcil  powcr  (»!'  corpocatioiis.  "  A  curponitioii  liciiij;'  tiio  incro 
créature  <>f  law  posscssinj,^  <"il.y  tliosc  |)i<>|t"i'tifH  wliicli  thfi 
f'iiai'ter  oi'  its  (trcation  cmift-rH  upoii  it,  citlicr  t'xj'ffssly  or  as 
ii)t'i<l<'iital  to  its  vcry  cxistcîiK'c."  (  1  )  "  Tliiit  a  corporation  is 
strictly  liinitcd  to  tlic  cxi-rcisc^  of  tlic  powi-rs  wliicli  arc  spc- 
cifically  coiifo-n'd  on  it  will  not  luMJcnicd.  Tlic  exercise  of  tlie 
corporate  IViiiii,.iise  liein^  restrictive  of  in<livi<lnal  ri<jhts,  cau- 
not  Ixî  extended  heyond  tlie  ietter  and  spirit  of  tho  act  of  in- 
corporation." (2)  The  Hrst  cnse  citcd  was  that  ol"  tlie  coinpany 
of  proprietors  of  thc  Navigation  (»f  tlit!  Hiver  J)un,  a^ainst 
tho  North  Midland  Haiiway  ("onipany.  'l'hero  it  was  lidd 
hy  the  Lord  (Miancellor  "  that  when  it  is  cloai'ly  shown 
that  a  pultlic  conipany  is  oxceedinrf  its  ])owers  the  Ctairt 
cniniot  refuse  to  interfère  hy  injunction."  Thi'  spécial  cii'- 
cunistancos  of  that  case  were  vcry  diffei-ent  froni  the  pi'c- 
sent.  J^ut  what  was  there  held  is,  no  douht,  rifood  law.  Tho 
ncxt  citation  is  fro-  i  Shelftird,  on  the  law  of  Raiiways,  vol.  1, 
]).  100.  He  suys  :  "  If  a  i-ailway  or  other  conipanios  ^o  heyond 
tlie  powcrs  whidi  the  le<^:sl,iture  lias  nivt-n  tlieni,  and  in  a 
mistakon  exercise  of  those  powers  interfère  with  the  projjcrty 
of  individuals,  the  Court  of  C'hancery  is  lioiuid  to  inti-rfero 
for  tho  pui])().se  of  keejiitifif  sucli  Cf)nipanies  within  tho.se 
powers,"  (\i)  "  of  course;  it  inust  l>e  a  case  m  which  the  Court 
is  very  clearly  of  opinion  that  tho  conipany  are  exceeding  tho 
powers  which  the  act  lias  f^iven  thcni."  (4)  "  Tliis  is  a  niost 
whole.soino  exercise  of  the  jurisdiction  of  tho  Court,  because 
fjroat  as  tho  pcnver  nocessaril}'  are  to  cnablo  tho  connianies  to 
carry  into  offect  Works  of  niai^nitude  it  wimld  bo  iiio,st  jire- 
judicial  to  the  iiitore.sts  of  ail  persons  with  wlioso  proporty 
thoy  interfore,  if  there  were  not  a  juri.sdiction  continually 
open  and  ready  to  ex(>rci.se  its  powor  for  tlu!  purposo  of  koop- 
iniï  tliom  within  that  liiiiit  which  the  le^'i^laturt'  lias  thouîrlit 
propor  to  proscribo  for  tho  exorcise  of  their  powers  wheiievor 
a  propor  case  hn-  it  is  bnnii^ht  boforo  tho  C'eurt,"  otluirwise 
the  resuit  inay  bo  that  after  proporty  lias  beon  takon  and  des- 
troyod.aftor  a  liouso  luis  b(>en  ])ulled  down  and  a  railway  .subs- 
tituted  in  its  place,  tho  ownor  uiay  hâve  tho  .satisfaction  at  a 
future  period  of  discovering  that  tho  Railway  Conipiïny  were 


(1  )  'rruslecs  of  Ihifthiiiniith  Co/fti/c  v.s.  WoodiranI,  \  Wlifiitoii,  ôlS  ;  4  (.'oiiil. 
Rep.  526,  see  page  44.'{. 

(2)  Heufiji  vs.  Kuiiii-hr.  4  l'eters,  152,  .see  page  444. 

(3)  Aijny  vs.  i'cij.uit'n  Cniinl  Co.,  Coop.  77. 

(4)  Itiirr   Diiii   Nurliinlimi   CV.  vs.  Xnrilt    Mnl/diit/  Hail.  C<>..  1    Kiit,'.  lîiiil. 
('lises,  ir)4. 
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wroni,'."  (  I  )  "  Wlicrc  a  railway  coiiipauy  liad  l»y  its  charter  tin- 
t'xclusivc  ri^rlit  to  transport  and  cairv  persons,  produce,  incr- 
<'li;uidi/«' iiiid  i[\\  utlicr  tliiiif^s."  " 'l'imt  iiiiuiicti<»us  in  sulistnni'c 
nian<latin<^  tliou;;li  in  f'orni  nicicly  proliiliitory,  lnivc  liccn  iiml 
iiiay  ln'^'rantctl  liy  tlic  Court  is  clciir.  'l'Iiis  lirancli  ot'  its  juris- 
diction  niiiy  lit'  onc  not  Ht  to  lie  cxcrcisfd  witliout  jtfirticu- 
lar  raution,  hut  ci'rtainly  it  is  onc  fit  nnd  ut'ctssary  undt'r 
soiiif  circuinstniiccs  to  Ix'  t'XciTised  under  wlmt  circunis- 
taïK'cs  it  shouM  lir  i'Xi'r('is('(l  mnst  licinattt'r  t'or  judicial  discré- 
tion in  cacli  scvcnil  cnsc  "('2)  In  tliiitcasca  mandntory  injuiic- 
tion  wns  nrantol,  wliicli  in  cU'cct  coiiipcllcil  a  raihvay  conij)aiiy 
to  pull  down  walls  wliicli  tiicy  liad  laiilt,  in  ordcr  to  ])rcvciit 
anotlicr  railway  company  t'roiii  crossiiiutlicirlinc/riic  ncxt  case 
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IS  takcii  troiii  thc  Ucor;^ia  Kcports,  p.  "J'Ji,  und  woniil  scciu  to 
licar  dircctly  upon  tlic  (jucstioii  uiider  coiisidcration,  in  tbc 
case  liy  tlie  Mayor  ot'  Maçon  ai^ainst  Maçon  ami  tlu'  Western 
liailroail  Coinpany,  in  uliicli  it  was  licld  :  " 'l'iiat  where  a 
railroad  coinpany  liad  liy  its  cliarter  tlie  exclusive  ri<flit  to 
transport  and  car  y  pers(»ns,  inercliandise  ami  ail  otlier  t^  'iif^s 
over  tlieir  road  i'rom  Atlanta  to  Maçon,  vct  tlic  diarh-r  cou- 
l'erred  no  power  u'>o»i  thc  coni]iaiiy  to  ent^M"^»'  in  thc  Inisiness 
of  traiisj)orting  i>roduco  throui^h  the  city  ot'  Maçon,  acro^s 
(  )cMul<(ee  !■  "di^e,"  ol'  thcir  custoiners.  (!})  I  sliall  liave  occa- 
sion to  considcr  tliis  case  h<'reat'ter.  J  conu'  novv  to  the  con- 
sidération of  the  case  of  IJaxendale  ai^ainst  thc  (îreat  Western 
Hailway  Conipany.  Much  reliance  was  plact'd  upon  the  cas(^ 
at  the  ari;unient  of  the  ])etitioiiers'  counscl.  I  find  the  Report 
to  bc  as  follows  :  'l'he  Hailway  Company  iiiakc!  onc  p-neral 
chartfe  for  the  conveyance  of  ^oods,  whether  tlu^y  are  deli- 
\ered  at  thcir  station  at  l'addingtoii,  whether  tliey  are 
<lelivered  at  thcir  rcceiving  houses  in  différent  parts  of 
Londoii,  or  whether  tliev  collcct  tluMii  froin  house  to  house  in 
tlii'ir  own  waggons.  The  Plaintiff's  are  the  great  carrieir,, 
Pickford  &  Co.,  and  they  brought  this  action  to  recover  bîick 
suinsof  inoiiey  wliich  tlu^y  had  paid  l'or  tolls  and  for  carrying 
th"ir  goods  r)n  the  railway,  but  which  they  contendetl  in- 
eluded,  in  fact,  charges  for  the  collection  nnd  convoyances 
of  goods  to  or  from  tlic  diH'erent  recciving-houses  of  the 
Company,  but  which  they  as  carriers  coUccted,  to  the  Pad- 
dington   station.   When  the  ca.se  was  argued  in  the  Court  ot' 

(1)  h'iffr  J)iin  Xarii/n/ioii  Co.  sa.  Xiulh  Mii'/aiid  Rail.  Co.,  l  Kng.  Rail. 
('iises,  153,  154  ;  Ktiii/i  vu.  Loiidon  <inil  /Jriyhtoii  Haihray  Co.,  1  Kng.  Rail- 
way Cases,  3(j5. 

(2)  l'er  lîrucc.  V.  C,  (îreat  Nortli  England,  &c.,  Jiinc.  Railway  Ce.  vs. 
Clearance  Railway  Co.,  1  CoU  K.  C.,  521. 

(3)  Maj'or  of  Maçon  vs.  Maçon  and  Western  Railroad  Company,  (leorgia 
Reps., '221. 
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(^ominon  Pleas,  Lord  Chief-Justice  Erle  flelivcn-ed  a  jud^nient 
iii  faveur  of  the  Defen  iants,  hut  the  rest  ot'  the  Court  «lifiered 
i'roin  hiui,  and  the  décision  was,  therufore,  in  favour  of  the 
Plaintiffs.  To  this  was  a  vvrit  of  error.  Tlie  Court  of  appeal, 
which  asseinhled  in  the  Exchecjuer  Chaniber,  consisted  of 
Lord  Chief-Justiee  Cocklturn,  Justices  Crouipton,  Dackburn 
and  Mellor,  and  Barons  Martin,  Channel  and  Pigot.  At  the 
clo>5e,  the  Chief-Justice  said  that  they  were  ail  Hgreed  tliat 
the  judginent  of  the  Court  below  niust  be  affinned.  The 
matter  appeared  to  turn,  not  on  the  traffic  act,  but  up(ni  the 
Company 's  own  act,  vhich  coutained  a  clause  for  eciuality  of 
charges  which  were  atterwards  i-enewi  d.  It  is  said  that  the 
charges  should  be  inade  equally  and  the  construction  had 
been  put  upon  it  in  a  case  in  the  Court  of  Conunon  Pleas, 
which  applied  to  a  case  like  the  présent,  and  it  will  not  be 
compétent  for  a  railway  conipany  to  superadd  by  the  toUs 
they  were  entitled  to  charge  another  charge  for  collection  of 
conveyance  to  or  froin  the  railway,  inasmuch  a?  in  doing  tha. 
they  were  imposing  upon  those  who  did  not  re(|uii'e  tlieir 
service  for  such  collection  or  conveyance,  and  a  charge  which 
might  be  a  reasonable  charge,  as  regarded  those  who  require 
the  service,  but  unreasonable  as  regarded  those  who  did  not, 
therefore  it  was  an  e(|ual  charge.  That  construction  having 
been  put  upon  the  act  by  the  (Jourt  of  Common  Pleas,  this 
Court  were  ail  of  opinion  that  that  was  the  right  view,  and 
that  the  judgment  was  correct,  and  thej'  hoped  that  in  futui'c 
a  charge  for  those  services  might  not  be  under  the  guise  or 
disguise  of  toUs  on  a  railway.  Judgment  affirnied.  It  is 
worthy  of  remark,  indeed  it  is  essential,  that  the  fact 
should  be  borne  in  mind,  that  this  was  an  action  at  law 
brought  by  the  party  aggrieved  to  recover  back  from  the 
Company  sums  of  money  paid  them  for  services  they  had 
never  performed.  It  may  perhapt  be  considei'ed  astonishing 
that  the  case  should  hâve  ever  admitted  of  a  doubt.  In  the 
présent  case,  this  application  is  for  a  writ  of  injunction 
against  the  Grand  Trunk  Company,  and  complaint  is  not 
made  by  parties  who  use  the  road,  at  least  that  does  not  ap- 
pear  from  the  évidence,  or  by  per.sons  who  hâve  employed  th,3 
Company  and  suft'ered  by  iri'egularity  and  ine(]uality  in  the 
rates  and  tolls,  this  case,  therefore,  cannot  be  held  to  hâve 
any  direcu  application  to  the  one  under  considération.  A 
number  of  arrêts  rendered  in  France  on  railway  cases  during 
the  past  iifteen  years  were  cited  by  Mr.  Dorion.  After  a  care- 
ful  examination  of  thèse  décisions  I  do  not  see  that  they  throw 
much  light  upon  the  questions  raised  in  the  présent  proceed- 
ings.  The  first  case  cited  was  that  of  La  Compagnie  du  clie- 


DE   LA    PROVINCE   DE   QUÉHEC. 


473 


judgment 
rt  «liHerecl 
)ur  (jf  the 
jf  appeal, 
nsisted  of 
blackburn 
ot.  At  the 
«■roed  tliat 
•metl.    Thi' 
npon  thc 
Kjuality  oï 
l  that  the 
iction   had 
non  Pleas, 
/ill   not  be 
'   the   toUs 
)llection  of 
doing  tha. 
juire  their 
irffe  which 
lio   requuv 
ho  did  not, 
Ion   having 
Pleas,  this 
b  view,  and 
it  in  t'uturo 
le   guise  or 
ned.    It   is 
the    tact 
i)n    at   law 
L  from  the 
3  tliey  liad 
xstonislùng 
ubt.  In  the 
injunction 
lint   is  not 
oes  not  ap- 
iployed  thi 
ity  in  the 
d  to  liave 
eration.    A 
ises  during 
fter  a  care- 
they  throw 
nt  proceed- 
nie  dit  clie- 


viin  de  fer  de  Siranhourçi  à  Jidle  vs.  Pjiiuj  A  Cie.  (1)  PHug  & 
Co.  had  obtained  an  <ir>-é(  prohibiting  the  Railway  Company 
t'roin  carrying  beyond  their  line,  but  this  décision  was  revcrsed 
by  the  Cour  de  Cassation  as  a  viohition  ot"  art.  5  of  the  Code 
Napohion.  If  this  authority  hâve  any  bearing,  it  seeins  to  be 
souiewhat  against  the  ])retensions  of  the  petitioners.  Three 
other  cases  were  cited  by  the  first  of  wliich  (2)  it  was  held 
that  a  consignée  has  a  right  to  receive  his  goodsat  the  station 
and  to  do  the  cartage  at  his  own  expense,  the  calncr  de  char- 
ijeu  of  the  railway  expressly  reserving  to  hini  the  l'ight  ;  and 
by  tvvo  other  cases  (3)  the  sanie  right  in  the  consignée  was 
recognized,  notwitlistanding  the  agreenient  between  the  Com- 
pany and  the  consignor,  as  shown  by  the  lettre  de  voiture, 
was  that  the  goods  should  b(^  conveyed  to  tlie  consignee's 
domicile.  The  reasons  given  for  thèse  judgments  were  that 
the  consignor  is  not  the  agent  of  the  consignée,  and  that 
the  cahier  de  chargen  reserved  to  Hie  latter  the  right  to  re- 
ceive  his  goods  at  the  station.  The  (trr.û  cited  froin  Dalloz, 
Rec.  Per.,  1854,  110,  part  4,  seems  to  hâve  held  that  the  Rail- 
way Company  had  violated  a  provision  expressly  prohiV)iting 
t'iem  from  giving  spécial  advantages  to  one  company  over 
another.  The  facts  do  not  appear  to  correspond  with  those  in 
the  présent  case,  and  the  (|uestion  was,  in  a  great  measure, 
one  of  interprétation  of  the  company 's  charter.  The  only  other 
French  anvY  cited  which  reinains  to  be  noticed  is  found  in 
Dalloz,  Rec.  Per.,  1850,  part  1,  p.  197.  In  that  case  damages 
were  recovered  by  a  rival  carrier  fi'oin  a  railway  company  for 
having  lowered  their  tariff  without  giving  the  notice  and  ob- 
serving  the  formalities  requii-ed  l)y  law.  Many  of  the  prin- 
ciples  laid  down  in  thèse  nrri'ts  it  would  be  impo.ssible  suc- 
cessfully  to  combat,  but  it  is  to  be  observed  that  they  «ire  ail 
applied  in  cases  of  a  private  nature,  and  whore  the  ordinary 
légal  remédies  were  sought,  by  parties  bringing  actions  againts 
i-ailwaj-  com{)anies  for  spécifie  acts.  The  only  décision  grant- 
ing  a  gênerai  prohibition  (that  Hi'st  cited  above)  was  reversed 
by  the  Cour  de  Cdssdtioa.  Tiie  value  of  thèse  modem  French 
authorities  will  however  dépend  much  npon  the  tenus  of  the 
particular  lavvs  establishing  the  Railway  Companies  which 
were  parties  to  the  cases,  none  of  which  enactments  liave  been 
laid  before  me.  I  may  remark  that  in  referring  to  the  fore- 
going  arrêts  my  attention  was  arrested  Ity  a  case  reported  in 
in  Dalloz,  Rec.  Per.,  1854,  part  1,  p.  221,  and  which  Wfis  not  cited 
on  behalf  of  the  Défendants.  It  was  there  held  that  Railway 

(1)  Dalloz,  Roc.  IVr.,  1852,  part  I,  p.  t>(»4. 

(2)  Dalloz,  Rec.  l'er.,  1852.  part  1,  p.  ±î(i. 

(3)  Dalloz,  Rec.  Per.,  I«(i0,  part  2,  p.  17">,  aiid  1801,  part  1,  p.  317. 
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Companies,  in  establishing  offices  in  cities  for  the  forwarding  of 
Fiierchiindise,  orily  exercise  a  right  conferred  on  them  by  the 
droit  ronunun,  and  thiit  tlieir  doinj^'  so  juives  rise  to  no  claini 
for  (lainages  on  the  part  of  coinviUsuniiHiires  <Je  tr<iVH))i>rl 
existing  in  the  sanu'  citieH,  hased  upon  the  injnry  done  by  the 
Hailway  Company  to  the  business  of  such  rom/tuwsioiinaires. 
Upon  a  carefui  review  and  exaniination  of  tlie  décisions  and 
autiiorities  above  cited  by  tlte  learned  counsel  for  the  com- 
[)hiinants,  it  will,  T  believe,  be  found  that  none  of  thèse  cases 
involved  or  turned  upon  tlie  (piestion  raised  hère,  unless  it  be 
that  the  ouv  m  (Jeortria  may  be  considered  as  Ijearingdirectly 
upon  tlie  point.  But  the  circnnistances  upon  whicli  that  déci- 
sion rests  are  not  given,  nor  has  the  charter  of  that  couipany 
been  hiid  betore  nie.  Tt  may  be  that  in  it  vvere  some  pro- 
visions wliicli  restricted  the  opérations  of  tlie  companj',  or 
impliedly  prohil)ite  1  the  extension  of  their  business  be^'ond 
their  line  of  road.  I  would  not,  nioreover,  feel  justitied  in  fol- 
lowing  tins  précèdent,  if  found  to  conHict  with  the  décisions 
in  the  english  or  other  aineriean  courts.  With  inaufficient 
knowledge  of  the  facts,  and  amidst  a  vai'ious  and  fluctuatinp 
jurisprudence,  such  a  ruling  would  scarcely  be  an  authority 
vvhich  I  could  safely  ailopt.  The  ]K'titioners'  counsel  contends 
that  the  imposition  of  tolls,  including  the  cartage  of  goodsnot 
allowed  by  law,  is  a  matter  of  pul)lic  interest,  requiring  the 
interposition  of  the  public  authority.  Besides,  that  the  car- 
riage  of  ;xoods  by  the  carters  of  the  conipany,  is  a  necessary 
conse(|uence  of  tiiis  imposition  of  tolls  for  such  si  rvice,  and 
the  judfjfmeiit  declariiifi  .such  tolls  illégal,  inu.st  be  followed  by 
an  interdict  preventin  ^  them  from  carting  as  a  clear  contra- 
vention of  the  law.  Tins,  no  doubt,  is  coniplained  of  in  the 
pétition  :  and  I  ani  asked  to  déclare  that  thèse  acts  of  Hw 
Company  are  illégal  :  but  1  am  not  required  to  re.strain  them 
fi'om  the  ])erpetration  of  thèse  acts.  The  question  as  to  the 
legalitv  of  thèse  tolls  and  the  mode  of  imposing  them,  inci- 
dentally  arise  ;  and  I  hâve  no  hésitation  in  .saying  that  no 
railway  comjiany  hâve  the  right  to  impose  a  charge  for  the 
conveyance  of  goods  and  merchandise  to  and  from  their  sta- 
tions when  tlhiir  customers  do  not  require  such  service  to  be 
performed  :  and  more  especially  is  this  true,  when,  as  a  matter 
of  fact,  the  cartage  is  not  done  :  and  an  action  at  law  would 
li(i  at  the  instance  of  parties  aggrieved,  to  recover  back  such 
an  illégal  charge.  It  was  so  held  in  the  ca,He  of  Baxendah' 
against  the  (îreat  Western  liailway  :  and  in  (Jarton  against 
the  saine  company  ;  also  in  a  more  récent  case  of  Garton 
against  the  Bristol  and  Exeter  Railway  Company.  This  is  a 
plain  infraction  t)f  law  :  but  to  what  extent  it  lias  occurred  in 
this   branch  of  the  Grand  Trunk  Cotnpany's  Intsinoss,  if  it 
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exist  at  ail,  the  évidence  does  not  disclose.  Ado])tingthe  views 
of  petitioners'  connsel  with  certain  limitations  and  reserve, 
I  would  ^{>  further,  and  déclare  it  to  l)i'  niy  opinion,  that  the 
System  adopted  by  the  Grand  Trunk  Company  of  ineliidinu; 
tlie  charge  of  cartage  in  their  regular  raiiway  tolls,  and  as 
they  do  in  niost  cases,  omitting  to  distinguish  the  charge  for 
cartage  froin  the  toll  on  the  road,  in  faet  including  both  char- 
ges in  ono  block  aum,  is  a  mode  of  doing  bnsitu'ss  which  the 
law  can  hardly  sanction.  It  is.  in  f;ict,  as  contended  by  peti- 
tioners' counsfl,  or  it  might  liccume  a  means  of  systematic 
coercion  :  and  is  obviously  calcnlated,  in  a  inanner  mon;  or 
leas  dir(;ct,  to  cause  mijustand  pt^'haps  unreasonabhî  préféren- 
ces, and  likewise  to  destroy  that  perfeet  ecpiality  in  the  liusi- 
ness  transacticMis  of  the  Company,  which,  as  a  cor])oration, 
they  are  bound  to  exercise,  and  strictiy  to  o))serve  towards 
the  public.  I  will  go  further,  and  add  that,  had  I  been  requireil, 
at  the  instance  of  ])crsons  who  had  suttered  wrong,  to  i.ssue  an 
injunction  to  restrain  the  company  in  the  two  particulars  last 
mentioned,  I  should  hâve  piobalily  done  .so,  assuming  always 
that,  in  addition  to  individual  cases  of  injustice  and  hard- 
ship  distinctly  alleged,  and  as  clearly  ])roved,  this  course 
\\as  demon.strated  to  be  injurions  to  the  public.  The  same 
i-emark  would  apply  to  an  a|)pli('ation  to  resti  ain  the  company 
from  levvinix  tolls  not  sanctioned  by  the  (  Jovornor,  as  din-cted 
in  the  statut(î.  l')Ut  if  there  be  any  |)arties  who  hâve  suHered 
from  thèse  objectionable  modes  of  working  the  l'oad,  they  do 
not  complain  to  the  courts.  They  seeni,  from  apathy  or  indif- 
férence, or  perha])s  becxuse  the  public  do  not  in  reality  sutfei-, 
willing  to  allow  the  company  to  follow  its  own  course.  As  to 
the  ])resi'nt  com[)lainnnts,  they  show  no  direct  per.sonal  inte- 
rests  in  lestrainiiig  tln'  eom])any  l'rom  the  commission  of 
tliese  illcgal  acts.  I  cannot  cimcur  in  opinion  with  their  coun- 
si'I  that  thèse  infractions  of  law  are  the  nece.s.sary  conse- 
(piences  of  their  doing,  through  Sliedden,  theii'  own  cartage. 
Knch  violation  of  the  law  stands  alone,  and  must  be  viewed 
scpiirately:  and  the  comjdainants  should  bave  .shown  that 
they  are  dircetly  intercsted,  and  al.so  that  the  public  are 
inj\n>'<|.  Tliis  they  bave  not  donc  .\nd  as  regart'  -.  thèse  spé- 
cial g-rounds  of  com|)lfiint,  I  would  al.so  i-cmark  hcre  that 
they  do  not  set  forth  or  [)ro\('  a  single  instance  in  which  tln' 
law  lins  been  violated  in  tlu'si'  respects  :  nor  in  regard  to  any 
)f  thèse  illégal  acts  and  (»missions  of  the  company,  is  tiiete 
my  spécification  of  time,  place,  or  circumstance.  In  order  to 
■nable  me  to  issue  an  injunction  ordering  the  company  to 
lesist  from  thèse  illégal  acts,  ail  this  was  absolutelv  neces- 
s;vi-y.  Witliout  such  allégation,  and  without  such  proof,  even 
supposing  ail   the  other  contlitions  of  individual   wrong  niu\ 
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piihlic  iiijury  k»  liuvc  cxiskMl,  I  CDuld  not  liave  intertVrod. 
This  |)i(!t(Misi()n.  tlicreforc,  of  pctitioiicrs  is  in  my  jud^riieiit 
niifoundctl.  But  it  is  contciidt'd  that  thc  coiiipaiiy  usurj)  n 
tranoliiso  ami  privilc^j^o  iiot  coiifVn^Ml  l»y  tlii'ir  (.'liartcr,  in 
rxcic'isin^  tin?  liusiness  of  cartels  witliin  the  liinits  ot' the  city 
of  Montival.  Now  I  t'ci-l  satistiod,  wlietluîr  this  rif^ht  bu  or  hv 
not  ossontially  nocussary  to  tlicir  business  oi:' conimon  carrier 
or  not,  tliat  this  is  not  a  franchis*'  or  a  privilège  in  eonteni- 
])hitioii  ol'  the  statnte,  and  that  npon  that  groutid  aK)ne  I  can- 
not  issue  th  î  injnnction  prayed  i'or.  The  case,  tlien,  in  niy 
()[)inion,  is  nan-owed  down  and  liniited  to  this  :  The  coinpany, 
by  their  own  carters  exchisively,  or  throuifh  .She<l(U;ii,  carrv 
<j;()ods  aiid  inercliandi/e  i'or  their  custoniers  to  and  front  their 
dépôts,  and  to  and  froni  tlu;  stores  and  i-esitiences  of  tlie  city 
of  Montréal.  And  I  iiave  to  détermine  whether  this  course  of 
pi'oceeding  be  légal  or  illégal  ;  and  if  illégal,  can  I  restrain 
then»  froin  doin<î  so.  And  this  l)rin<rs  nie  to  the  chief  "rounds 
of  defenee  taken  U|)  by  Défendants.  The  objections  urgeil  by 
Défendants  iiiav  be  considered  uuder  the  followinif  heads  : 
1.  Tlu!  coinplaiiiants,  Ity  tlu'ir  pétition  and  the  ])roof  adduced, 
do  not  disclose  a  case  of  j)ublie  interest,  nor  any  right  or  inte- 
rest,  (jn  the  part  of  the  private  persons  refei'ied  to  in  the  péti- 
tion to  initiate  or  carry  on  the  |n'esent  {H'oceedings.  2.  The 
coiii])any  hâve,  as  coiniiion  carters,  a  right  wliich  is  incidental 
to  their  principal  business,  to  take  dt>liverv  of,  or  to  deliver 
outside  of  the  liinits  of  their  road,  goods  vvhich  are  inteiided 
t<»  be,  or  whieh  hâve  beeii,  carried  upon  the  railway,  and,  con- 
seijueiitly,  that  their  einploynu'iit  of  Mr.  Sheddtn  is  no  viola- 
tion of  law.  In  support  of  tlu;  Hrst  proposition,  it  was  urged  that 
the  statnte  under  which  the  writ  in  this  inatter  was  issued, 
provides  an  extraordinary  reiiiedy  in  cases  of  public  intere.st, 
in  which  Corporations  are  ynilty  of  certain  acts  or  omissions. 
It  will  not  be  denied  that  complaints  of  a  private  nature 
against  coriioiate  bodies,  oj-  those  arising  from  illégal  acts  or 
omissions  afiecting  individual  interest  only,  cannot  properly 
be  brought  under  the  act.  It  was  argued  by  Mr.  Ritchie  that 
a  very  grave  grouîid  of  objection  again.st  the  pétition  in  this 
cause  is,  that  it  contains  do  allégations  disclosing  illégal 
acts  or  omissions  ()n  the  ]iart  of  the  13efendants  in  any 
way  prejuilicial  to  the  public  interests,  nor  in  what  way 
the  l'ights  or  interests  of  th"  public  are  attected.  Also,  that 
the   pétition  is   e(jually  détective    in    not  showing  any  légal 


interest    on 


tht 


par 


t   of  the  carters  nanied    in   it,   whether 


considered  as  acting  for  themselves  or  as  also  represiniting 
others  following  the  same  occupation.  Thèse  persons,  it  is 
conteiided,  do  n'>t  show  in  what  way  they  hâve  beeii  in- 
Jured  by  the  alleged  course  of  the  Défendants.  The  tolls  said 
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to  liave  been  ille^ally  exactod  by  the  conipany  hâve  not 
been  pai<l  by  theni  ;  and  eveii  if  exetissive,  which  they  an; 
nowliero  state*!  to  be,  the  carters  are  not  prejudiced.  That 
thei'e  is  nothinj^  in  the  pétition  but  the  vaj(Ue  inference 
tluit,  if  the  («rand  Trunk  Uailway  Conipany  \\■^i\•^'  not  to 
colh'ct  and  ihliver  freijrht,  the  eaitei's  iîi  vvhose  interest  thest^ 
proceedin^s  are  carried  on  nn^ht  obtain  an  iiierease  of  busi- 
ness ;  nor  is  thert!  anythin<;  to  show  that  Jud^nients  or  orders 
sucli  as  prayed  for  would  be  in  any  dejj^ret-  benelicial  to  tlic 
pionioters  of  the  présent  action.  This  line  of  argument  beara 
stron^ly  on  tlie  case,  for  w'e  tind  tliat  in  En^hmd  it  is  heid 
that  the  Court  will  not  interfère  to  forant  an  injunctiun  at 
the  instance  of  tiie  Attorney-(>eneral,  e.\cept  in  cases  (jf 
iiianife.st  dangei-  or  injury  to  the  j)ul>lic  interests.  The  Hrst 
case  cited  in  support  of  this  view  was  that  of  the  Attorney- 
(JeiHtral  and  The  Birmingham  and  Oxford  Hail way  Conipany. 
(1)  In  that  case  the  Lord  ChanceUor  said  :  "  The  Attoi'iiey- 
(ieneral  appeai's  hère  in  order  that  the  ])efen(hints  niay  be 
stoppetl  froni  doiiii^  that  which  is  not  expressly  forbid<len  by 
the  act  of  j)ailiament,  but  unle.ss  l  was  prepared  to  say  that 
th(î  Att(>rney-(iieneral  is  entith'd,  in  every  case  where  the 
public  int<'rests  may  be  or  are  alle^'ed  to  be  ne}.îlectod,  to 
eonie  into  ecjuity,  I  niust  hold  that  in  the  pi'e.sent  case  no 
sutHcient  ^rounds  bave  been  shown  for  lus  interférence,  lln- 
donl>tedly  the  Attorney-(jeneral  bas  a  ri<i;ht  to  represent  the 
publie,  either  in  tMjuity  or  by  pro.secution  at  law,  in  ea,ses 
where  the  publie  interests  are  exposed  to  danger  or  uiischief  ; 
and,  in  the  course  of  the  arijfument,  .several  authorities  were 
cited  to  show  that  such  interférence  is  n^cognised  in  e(|uity  : 
but  the  informations,  in  ail  thèse  cases,  were  directed  to  the 
repi'ession  of  acts  which  the  parties  had  no  légal  right  to  do, 
and  which  were  not  only  not  authorised  to  be  doue,  but 
were,  in  fact,  acts  of  public  nuisan(;e."  Kven  where  tlu^ri!  lias 
been  a  manifest  violation  of  law,  but  no  serions  injury  results, 
the  Court  of  Chaiicery  will  not  maintain  an  injunction.  In 
the  case  of  the  Att(»rney-(}eneral  vs.  the  Kastei'ii  Counties 
Railway  Company,  (2)  V.  C.  Kiiight  liruce  said:  "I  tliiiik 
there  lias  been  an  infraction  of  the  law, and  that,  too,  without 
any  favourable  circumstances.  Xo  case  of  any  great  practical 
inconvenieiict;  lias  been  made  ont,  and  I  do  not  think  it  ne'- 
cessary,  considering  ail  the  niatters  before  nie,  nor  do  1  think 
it  neces,sarily  the  (luty  of  the  Court,  to  interfère  by  injunc- 
tion." In  the  case  of  Xlorton  against  the  Créât  Eastern  and 
Midland  Railway  Conipanies,  Chit-f-Justice  Cockburn  and  the 

(1)7  Uailway  and  Canal  (^'asos,  [)•  !(72. 
("2)  ',i  Hail  way  ami  ("anal  Cases,  p.  .'t.'JT. 
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otht'i'  .lu(l<^us  oxpresseil  thoiiisclvcs  to  tlie  follovviiii»"  efloct  : 
■  CocKlU'RX,  Justice:  I  ani  of  opinion  t liât  no  case  lias  heeii 
ina<le  ont  by  tlie  coinplîiinant  for  thf  interposition  of  tlie 
Court,  aiul  conse(|uently  tliat  tlie  rule  shoulcl  be  discliarj^ed. 
I  a^ree  tliat  to  justify  a  party  in  callinj;  upoii  tlie  Court  to 
enforce  the  provisions  of  tliis  act,  it  is  not  indispensably  neces- 
sary  to  show  a  case  of  itulividnal  j^ricivanoe  :  but  it  is  olear  tliat 
a  case  of  jmblic  inconveiiience  niust  be  rnade  out.  It  does  not 
appear,  even  upon  Mr.  Harrett's  attîdavit,  tliat  tlicn^  is  any 
coiiiplaint  of  a  want  of  sufiieient  accoiiiniodation  on  tlie  part  of 
the  public  ;  and  it  is  clearly  showîi  by  the  afHdavits  Hled  in 
opposition  to  the  rule  tliat  no  couiplaints  hâve  been  niadu.  I 
can  (juite  luulerstand  tliat  two  coiiipetin<^  eoinpanies  niay  so 
arrange  the  departures  and  arrivais  of  their  respective  trains  as 
to  operate  injuriously  to  the  shorter  line  and  iiiconveniently  to 
the  public,  lu  sucli  a  caai;  the  Court  vvould  be  justified  in  inter- 
po.siiig  under  this  act.  But  it  appears  hère  that  alnmdance  of 
acconiniodation  is  provided  on  the  Midland  line  ;  and  though 
the  distance  travelled  over  is  .soiiiewhat  lonjjer,  no  additional 
cost  is  incurred,  nor  any  niaterially  greater  loss  of  tiine  sus- 
tained  by  the  public.  And  one  vt;ry  strJking  fact  is  that  the 
(ii'tiat  Northern  Railway  Company,  the  parties  by  far  the 
luost  likeiy  to  lie  injuriously  atieeted  by  it,  so  far  frorn  coni- 
plaining,  are  satisfied  witli  the  arrangement  existing,  and  ap- 
[)ear  by  their  couMsel  to  oppose  the  rule.  I  think  we  uuist  dis- 
charge the  rule  with  eoats.  WILLIAMS,  Justice  :  I  also  think 
that  we  can  only  l»e  justitied  in  interfering  where  it  is  made 
out  to  our  satisfaction  that  tlie  public  convenience  requires  it. 
The  application  of  the  afïidavit  shows  very  slender  grounds 
for  the  rule  ;  and  the  affidavits  file<l  in  opposition  to  the  rule 
entirely  remove  ail  sbadow  of  pretext  for  the  motion.  Tf  the 
complaiiiant  liad  satisfied  nie  tluit  public  convenience  did  re- 
ally  reipiire  that  which  lie  asks,  and  that  the  accommodation 
sought  could  reasonably  be  granted,  I  sliould  hâve  pau.sed 
considerablv  before  I  a.ssented  to  the  rule  beinff  dischargfed. 
But  this  he  lias  altonfethor  failed  to  <lo.  Rule  discharcr^d  with 
costs.  Thèse  décisions,  in  niy  opinion,  bear  directly  upon  the 
question  under  considération.  1  think  they  show  clearly  that 
a  case  of  public  inconvenience  or  injury  must  be  niade  out, 
and  tliat  the  peculiar  remetly  sought  by  the  petitioners  can 
only  be  enfoi'ced  in  cases  of  public  interest,  and  was  not 
created  for  the  benefit  of  individuals.  It  will  not,  and  cannot 
be  applied  to  i't?niedy  private  grievances.  It  is  true  that  the 
complainants  in  this  case  allège  several  instances  in  which  it 
is  conteiided  that  the  Company  bave  violate<l  their  charter, 
and  that  thèse  infractions  of  the  law  are  the  conséquences, 
more  or  less  direct,  of  their  doing  the  busineBs  of  eominuu 
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carters  within  the  liiiiits  of  the  city  of  Montréal.  H»it  I  innst 
take  care  that  this  application  is  niade  h())Ki  fidr  in  the  intei*- 
est  of  the  public,  antl  in  doing  so,  I  iiiust  not  only  not  con- 
found  the  i)rivate  grievaiices  uf  the  complainniits  with  those 
of  the  publie,  if  it  bas  any,  l»ut  I  aiii  bound  to  «liscriiiniiate 
between  the  interests  of  individuals  and  those  of  the  publie. 
In  this  case  the  public  interest  seenis  to  be  at  varianee  with 
that  of  the  petitioners.  The  latter  do  not,  in  point  of  faet, 
sutter  ;  they  bave  not  suHfered  from  the  coiiipanys  mule  of 
iniposing  and  levying  tolls  an<l  cartage,  nor  from  the  illegality 
of  the  Company 's  systein  of  carrying  on  their  laisiness  ;  niiless. 
indeed,  their  employing  their  own  carters  exelusively  in  the 
collection  and  delivery  of  freight  and  their  refusai  to  empluy 
the  comidainants  be  contrary  to  law  ;  and  this  brings  us  to 
this  important,  really  chief  point  in  the  case.  In  supjwrt  of 
the  second  proposition,  it  is  urged  that  Défendants  dcj  not  rely 
solely  upon  the  ab.solute  want  of.  légal  inten-st  which  the 
public,  or  the  private  pensons  more  immediately  concerned, 
bave  in  its  prosecution.  The  Défendants  as.sert  that  the  course 
adopted  by  them  in  the  colleci^ion  and  deliveiy  of  freight  at 
Montréal,  and  other  places  in  thi.s  Province,  is,  in  every  res- 
pect, légal  :  that,  in  adepting  it,  they  conform  to  the  well- 
established  usage  of  l'ailway  companies  in  Hnglaiid  and  other 
countries  ;  and  that,  besidt^s  beiiig  supported  by  settled  légal 
authority,  it  conduces,  in  a  g»""'it  degree,  to  the  ))ublie  conve- 
nience,  and  that  it  enhances  tho  n.sefulne.ss  of  the  eonipany  as 
!i  public  body  whose  interests  are  closely  ideiitified  with  those 
of  the  country  at  largo.  The  (|Uosti(m  of  convenience  to  the 
])ublic  is  always  of  paranuamt  importance  in  cases  wbei'e  the 
exercise  of  e<|uity  juri.sdiction  is  deiiiaiided.  It  is  to  that  ! 
uiust  inake  continuai  référence  in  forming  my  judginent  upon 
the  case  presented.  To  establish  the  riglit  of  the  company  to 
convey  goods  beyoïid  the  liniits  of  their  ro.id,  referenc<! 
was  made  to  several  aiithorities.  Since  the  ca.se  of  Miis- 
ilniuip  vs.  Liiurdutcr  cnid  Preston  Rdilirai/  ('tniiiini)i/, 
estabîishing  tlie  liability  of  raihvay  companies  for  goods 
which  they  undertake  to  carry  beyond  tho  limits  of  their 
Wna,  the  right  of  such  corporations  to  contract  for  tho 
earriaire  of  miods  bevond  the  fer  mi  ni  of  their  road  bas  never 
been  doubted.  Eedtield,  on  ]{(iibn(t/s,  sect.  l-iG,  was  tlien 
referred  to,  also  the  case  oî  No)jefi  vs.  T/te  Ratland  iind  Bar- 
li luiton  RiiÂlwa/j.  (1)  The  grounds  of  the  décision  are  tlius 
stated  :  "  It  seenis  to  be  now  vvell  .settled  that  Railway  Com- 
panies, as  coninion  carriers,  niay  niake  vâlid  contracts  to  carry 
lieyond  the  limits  of  their  own  road,  either  by  land  or  water, 
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an<l  tlius  hecoiin'  liablo  fur  thc  nets  and  lU'^lccts  of  otluT  car- 
riers, in  no  sensu  under  tlieir  oontrcjl.  (  1  )  It  lias  ntiver  heen 
<|Uestione(i  that  carriers,  wlietlier  natural  or  artificial  persons, 
niij^'lit  l»y  usaj^e  or  eonti'aet,  liind  theniselves  to  deliver  pareels 
and  niereliandi/e  iK^yttnd  tlie  striet  liniits  of  tlieir  line,  in  town 
and  country  ;  and  in  such  case  could  only  exonerate  tlieni- 
selves  liy  a  personal  delivery.  (2)  It  seeins  to  us  in  jirinciple, 
that  thèse  two  j)ro[>usitions  control  the  présent  case  ;  for,  if  a 
Hailway  C'oin[)any  niay  contract  for  carryinf^  nierchandizo 
and  goods  heyond  the  liniits  of  tlieir  line,  whei'e  thi;  carria^re 
is  ity  porters,  stages,  l>y  steainhoats  or  otluir  water-craft,  or 
hy  other  Hailways,  and  tins  is  to  he  JustiHed  npon  the  ^rounds 
of  usajîe  and  convenieneo,  or  eonnnon  understandinjx  or  con- 
sent,  the  saine  rule  of  construction  ninst  ecpially  extend  to 
contracts  to  receive  frei^lit  at  jioints  on  the  line  hefore  it 
reaches  theconipany  intt'rino"  into  the  contract.  It  niay  be  true 
in  one  sensé,  that  tins  is  extt.'nding  the  dnties  and  powers  of  the 
coin[)any  lieyond  the  strictest  interprétation  of  tlieir  cluirter. 
But  the  tiine  is  now  past  when,  as  lietvveen  the  conipany 
and  stranji'ers,  any  such  li  eral  interprétation  of  the  charter 
is  attenipted  to  be  adhered  to.  It  is  true  that  such  Cor[)ora- 
tions,  even  as  to  strangers,  are  not  allowed  to  assume  obIi<fa- 
tions  beyond  the  gênerai  oljects  of  their  incorportion,  as  if 
they  should  assume  to  build  steainboats  or  other  railvvays, 
perliaps.  But,  within  the  gênerai  business  of  their  création,  a 
very  considérable  latitude  is  allowed  in  contracts  with  stran- 
gers.  Tins  is  dune  for  the  advantage  <jf  the  conipanj ,  as  well 
as  others,  and  to  avoid  einbarrassinents  in  the  eonnnon  busi- 
ness of  life,  which  niust  be  constantly  liable  to  occur  upon  any 
such  limited  construction  of  the  powers  of  (^)rporations."  In 
Cvoiu'li  vs.  TJic  Loiuhn)  <(nd  Naiili  We.'^ierii  I{aihc<if/  Co.,  (.S) 
the  question  came  before  the  (îourt  of  Comnion  Pleas  in  a 
new  aspect.  The  l'iaintiti"  sued  the  Défendants  for  refusing  to 
carry  packed  parcels  from  London  to  Shetfield  and  (îlasgow. 
The  Défendants'  road  extended  only  a  part  of  the  way  froni 
Lonilon  to  th(i  respective  places,  but  they  liad  arrangements 
with  the  intei'iiiediate  companies,  so  that  cars  from  their  road 
pas.seil  over  the  whole  distance  without  tlie  interfex'ence  of 
the  other  companies.  'i'he  Défendants  were  in  the  habit  of 
receiving  packed  parcels  to  carry  to  Shetfiel.i  and  Glasgow, 

(1)  AfiixilKiiiii)  y».  L((iirns/i'r  iu\d  Pnsinii  Jinul'nm  Hdihanj  Cu.,  8  M.  iiiid 
ir. ,  4'21  ;  "2  Kng  Kaihviiy  (.'.ist-s,  444;  W'cid  vs.  Sarnfoijn  txud  Sr/ifiicrfadi/ 
Haihrnii  Comjiniii/,  19  Weiul,  .").'U  ;  Fnrnii'ra  aitil  Mnhntiiis  linnk  r».  Chnniji. 
Traiix.'Co.,  23  Vt,  l«(i. 

(2)  23  Vt.,  ISô,  îiiiil  cases  tliere  cited. 
(l\)  2J  Eiiglisli  Liiw  ami  Eiiuity  U.,  287. 


DE  LA  PROVINCE  DE  (QUÉBEC. 


481 


tliiT  car- 
«ver  Itoen 
I  persDiis, 
iT  ])iu'cels 
i',  iii  town 
(ite  them- 
principlL', 
;  for,  it"  a 
i-chaiuli/^e 
(;  ciirriago 
r-crat't,  or 
i(«  {fronnrls 
n}j  <»r  con- 
oxtentl  to 
•  bet'on;  it 
iiy  V)e  trut' 
A'crs  ot'  tht; 
;ir  chiirlt'r. 
?  coinpany 
,he  eluirter 
h  Corpora- 
uno  obliga- 
jrtion,  as  if 
r  railvvays, 
création,  a 
witli  stran- 
fi\j ,  as  woU 
iiiiion  Imsi- 
iruponany 
atioiis."   In 
-an  Co.,  (:V) 
Plcas  in  a 
ivfusing  to 
a  (ilasgow. 
way  froni 
IrangcMMouts 
i  tlK'ir  road 
ivlfronce  of 
\\v  luibit  of 
1(1  Glasgow, 


and  thpy  had  agents  in  tlii'  jjIact'H  to  distributi-  tin-  pareols 


w 


hen  receivod.    The    Détendants  refusL'tj  to  reeeivi 


parce 


from  the  Flaintiti"  to  carry  to  thèse  placi'S,  tliongh  tliey  ott'cr- 
t'd  to  carry  theni  to  tlie  terniiiuis  ol  tlieir  line.  Tlie  Plaintif! 
brought  an  action  for  tlie  refnsal,  and  the  J)efendants  con- 
tended  that  they  were  not  Itound  as  connnon  carriers  to  carry 
beyond  the  liniits  of  their  own  line.  Hut  the  Court  lield  that, 
like  natural  persons,  Raiiway  Conipanies  were  }»ound  to  dis- 
charge the  duties  of  their  charters  which  they  assunied,  and 
if  they  held  theinselves  ont  as  carriers  to  a  place  beyond 
their  line  thev  were  liabh'  for  refusinir  to  carry."  (2)  The 
english  courts  hâve  thus  refnscd  to  consider  the  liabilities 
of  Raiiway  Conipanies  as  lieing  in  any  way  liniited  to  the  line 
of  their  road.but  iiold  theni  lial)le  upon  their  contracts,  which 
are  to  be  ascertained  l)y  the  vi-rdict  of  a  jury.  The  doctrine 
that  the  cai'tage  of  goods  niay  be  donc  by  Raiiway  Coinpanies 
is  also  well  .scttled  in  France.  "  Cei)endant,  il  n'e.st  p(jint  inter- 
"  dit  de  déroger  à  cette  faculté  par  d  's  conventions  particu- 
"  Hères  et  de  stipuler  (pie  le  camionnage  sera  o|)éré  par  les 


soins  de  la  compagnie.  (I)  L.a  renii.se  ou  livraison  cU-s  mar- 
"  chandi.scs  se  fera  donc  soit  en  gare,  .soit  au  domicile  du  des- 
"  tinataire,  selon  renonciation  de  la  lettre  de  voiture,  etc.  (2) 
"  Lorsijue  l'exitéditeur  a  fait  au  cheiiiin  de  fer  la  remise  dtj  la 
"  marchandise,  en  indi(|uaiit  le  destinataire  sans  (lire  l'u  gare, 
"  ou  gare  restant,  à  tel  [H)iiit  désigné  du  parcours,  il  a  laissé 
"  croire  à  la  compagnie  (piVlle  était  chargée  de  livrer  à  domi- 
"  cile.  Or,  les  conventions  faites  {)ar  l'expéditeur  doiviMit  iié- 
"  cessaireineiit  lier  le  voifcurier,  aujoui'dhui  le  chemin  de  fer, 
'■  (pli  remplace  rancien  mode  de  transport.  Ces  conventions 
"  tiennent  lieu  de  loi  entre  l'expéditeur  et  1  •  voiturier,  et  ne 
"  peuvent  être  inodiriées  au  gré  «lu  réceptionnaire,  (pli  refu- 
"  .serait  de  payer  le  prix  du  camioiiiiage.  '  {'.])  In  the  gênerai 
ténor  and  rulings  of  thèse  décisions  and  authorities,  in  so  far 
as  they  apply  to  the  pre.sent  case,  I  fully  concur.  I  am  ch-arly 
of  opinion  tliat  the  exclusive  employment  of  any  particular 
carter  or  carters  by  tlie  (Jrand  Trunk  is  incideiital,  if  not  ab- 
solutt'ly  essential,  to  their  business  of  coinmoii  carriers,  and 
that,  therefore,  the  conipany  does  not,  in  tins  particular 
instance,  stand  charged  with  an  illégal  act.  Tins  I  h  )ld  to  be 
true  under  tin;   facts  proved  in   tins  ca.se,  in  so   far  as   tins 


i().,  8  M.  iii»! 
lui  Si-hciK'rtadi/ 
\„k  es.  Chnini>. 


(2)  '2  Ani.  Raiiway  Cases,  478,  Note. 

(1)  Filanclie,  Contt^nlieux  «k's  ('liemins  <le  Fer,  ]).  lôO — Cour  île  L'as».    13 
juillet,  18.)!),  (iil)iat  vs.  Ciieinin  de  Fer  d'Orléans. 

"2)  Il.id. 

(3)  Tribiinal  de  cDinmeree  (l'Orléans,  Il  juillet,  KS4!t,  Relxi  et  Brière  vs.  La 
Compagnie  dn  cheniiii  de  fer  de  Paris  à  Orléans. 
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exclusive  ciiiployini'iit  l»y  Mr.  SIumMcii  ijoch.    I  tliink,  mort' 
ovcr,  tliiit  tliis  ri<,'lit  rcHts  npon  principlcs  of  tlio  coimnou  Inw . 
l>ut,  l»y  n  piovisioii  in  tlif  Uuihvi'.y  Clauses  ('(jnsolidiition  A(  t 
tlie  coiiipfiuy  lire  eiupowered  to  ilo  ail    tliiu^s   necessary   (  r 
iHMpiisite  fur  the  more  edectually  fulfillini;  an<l  carryiiif^  ouf 
tlie  ohjec'ts  of  tlieir  cliarter,  and  I  incline  stron^ly  to  tlie  opi- 
nion tliat  this  is  une  of  tlie  nieaus  of  attainin<^  such  a  resuit, 
inipliodly  j^ranted   to   the   eonipany.    It   lias   Iteen   said   tliat 
altliouffh  this  course  inay  '"'  essential  in  otliei-  localities,  yet 
tliat  it  is  not  so  in  the  eity  of  Montréal,  where  hundreds  of 
carters  are  l'eady,  willine;  and  ahle  eU'ectually  to  perforni  ail 
the  cartage  in  collectini;  and   delivei-in;,'  for  the  coiiipany.   In 
point  of  faet,  this  niay  l>e  true  :  hut  in   iiiy   view  of  the  law. 
it  is  cleai'ly  incidental  to  tlieir  husiness  as  coninion  carriers, 
and  if  so,  the  coin|iany  must,  in  the  aihninistiation  of   the 
important  interests  coiitided  to  tlieir  charge,  and  in  their  e.\- 
tended   l'espoiisiiile  l'elations  to  the   pul»lic,  he  the  sole  judj^es, 
wluither  they  \\ill  follow  their  ])resent  systein  or  revert  to  the 
old  cour.se  of  bu.^ine.ss.   They  collect  and  deliver  now  undei- 
S[)ecial  contracts  \,itli  tlieir  customers.    In  niy  opinion  thèse 
contracts  art;    légal,  and  I   eannot  déclare  tlu-ni    illégal,  and 
even   if  thev   were  illégal,  I  could  not  set  them  aside  under  a 
pr()(H'eding  like  the  présent,  so  long  as  the  jiublic  at  large  are 
not  injured,  and  do  not  eomplain,  I  eannot  interfère  hy  in- 
junction  as  pra^'ed  for  \)y  the  petitioners.  The  motives  of  this 
décision,  as  omltodied   in  the  final  judgmeiit  of  record,  will 
conci.sely  disclose  the  grounds  in  law  and  in  fact,  upon  \vhich 
my  refusai  to  i.ssuo  the  injunction  rests.   The  judgment  is  in 
the  followmg  ternis:    '  Having  heard  our  Sovereign  Lady  the 
"  Queen,  l'epresentiMl  by  the  Honorable  the  Attorney-(»eneral. 
"  and  Défendants,  as  well  upon  the  nierits  of  the  pétition,  re- 
"  (jttùc  lihi'Uéc,  as  upon  the  défense  en  droit  jileaded  by  De- 
"  fendants  to   said    rajiK'h'   liheUée,  doth   disnii.ss  the   spécial 
"  demurrer,  and  proceeding  to  adjudicate  upon  the  nierits   ol 
"  the  irqu'fc  lihdLé'-.  ;  and  considering  that  petitioner  lias  nol 
"  established,  by  légal  and   sutfici.-nt  évidence,  such  a  case  of 
"  public  interi'st  as  is  reijuired  by  the   statute  authorizing  the 
"  présent  proceeding  ;  considering,  nioreovei-,  that  it    is    not 
"  proved  by  the  t^videnci'  ad<luced  that  the  complainants  liave 
"  suHered,  or  hâve   beeii  directly   aggrieved   to  an  extent,  or 
"  from  such   illégal  causes  directly  atfecting  them,  as  would 
"  justify  the  issuing  of  an   injunction  in  the   présent  case  as 
"  prayed  by  their  pétition  :  Seeing  that  it  resu'ts  from  the 
"  évidence  adduced   that  the  fact  of  col lecting  and  delivcring 
"  l)y  carters,  exclusively  eniployt>d  to  that  etiect  by  Defend- 
"  ants,  is  not  injurions,  but,  on  the  contrary,  advantageons  to 
"  the  public  ;  considering  that  Défendants  hâve  the  right,  as 
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"  coiiiiiion  carriers,  and  in  tlie  prosccution  of  tlieir  lawt'jil  l)usi- 
"  Mess  ussiicli,  to  eiiiploy  exehisively  aiiy  carter  or  carters  tliey 
"  iiiay,  iii  tlieii'  discrétion,  sélect  to  colleet  Irtiiii  and  deliver 
"  Frei^lit  to  tlieir  custoiiiers  ;  and  tliat  sncli  exi-lusive  ein- 
"  ployiiieiit  ot*  particnlar  carters  is  not  a  violation  ot'  tlieir 
"  charter,  inasnmch  as  tlie  act  itselt'  is  esscntial  or  iiicidental 
"  to  their  Imsinvss  as  coniiiion  carriers:  ( 'ntisidi-rini'  tliat  no 
"  injuiiction  can  \>y  law  issiK^  in  tliis  case  to  lestniin  Del'cn- 
"  dants  t'roiii  illégal  acts,  by  ainl  l'roiii  wliicli  thc  petitioners 
"  are  not  sliewn  to  liavc  liceii  distiiietlv  ai^i'i'ieved,  ,;nd  wliicli 
"  are  not,  at  tlie  saine  tiiiie,  proveil  to  lie  injurie,  is  to  the 
■'  public  :  And,  coiisidcrinj,'  tliat  noue  of  tlie  imlividiials  or 
"  parties  nsin»;'  Défendants'  road  and  payin^f  tl.eir  cliain(.s  for 
"  cai'tafîe,  lia\  o  coinplained  in  the  pi-csent  case,  1,  the  snid 
"  iludt^e,  do  refuse  the  saiil  jx-tition  with  costs."  (  l(i  />.  T.  li.  C, 
p.  !)1) 

STl^\l^r,  (J|.  C,  DoiiioN,  (,^.  C,  Koy,  (^.  C,  for  petitioners. 

RlTc'UlK,  for  Défendants. 


ASSIGNATION. 

QiEEN's    HeN'C|[,  AI'I'EAL  SIdK,  DlSTKKT  OI'  MoXTHEAI.. 

!>th  Deceniber,  iHOf}. 

Hefore  Avi.wix,  Mkukditii,  Dklmmoxd  and  Mondllkt, 

Justices. 

The  Montiœal  Assi:han'ck  Co.,  Appellants,  <na/  McFhehson, 
llespondent. 

Jw/é,  (h\na  la  L'un r  Snp(''riBiire  :  Qu'une  oxceptinii  i\  la  fornu»  fondée 
sur  la  nuUiii!  (U)  rairuhivit  do  lu  sitinilicatiou  dnwritetile  la  dôida- 
ration  .sur  le  iX'fendour,  d('',si).MK''  audit  \vr  t  coninie  ('tant.  "  de  Toronto, 
dans  11».  Ht)nio  district  du  Canada  Oue.^t,"  .sera  maintenue  et  l'aetion 
renvoyt'ts  l'atlidavit  énonçant  «ine  la  wi^rnirication  avait  éti''  faite  .sur  le 
défendeur  en  délivrant  cojjie  de.sdils  writ  et  déclaration  à  ia  Icuuue  du 
défendeur,  "dans  le 'J'ownsliip  de  York,  dans  le  comté  de  York,  à  son 
lieu  do  résidence  dans  ledit  Township  de  York."  (1) 

J-!n  a])fii'/ :  Jngeiuent  confirmé  nar  la  raison  (pu*  la  siiiniliciition  telle 
ipie  faite  était  contraire  aux  dispt^t-itioii.s  du  Stat.  Uef.  du  li.  C,  83, 
sec.  ()3. 

The  action  was  brought  on  proniis.sory  notes  and  vouchers, 
Défendant  was  descril)ed  in  the  writ  and  di^claration  as  "  now 
of  Toronto,  in  the  Honie  district  of  Canatia  West."  The  afïi- 
davit  of  service,  under  tlie  Cons.  Stat.  of  L.  C,  cliap.  83, 
sec.  G8,  was  tliat  the  Déponent  "  served  the  writ  of  suni- 
"  mous    and    déclaration    thereto   attached    on    the    Defeu- 

(1)  V.  art.  57  et  69  C.  P.  C. 
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"  fiant,  (tu  tlif  7tli  <lay  <>t"  Ki-hniary,  I.S<i.'{,  at  tlic  towiiship  ot' 
"  York,  in  tht;  coiinty  td'  N'ork,  in  tlit-  pnivituM'  o|'  l'ppcr 
"  Canada,  altont  tlic  lionr  ot'  liaU'  past  ninc  o'clock  in  tlic  l'»»rc- 
"  noon,  Ity  diliverinj,'  t<»  Mrs.  David  1^.  McPlu-rsfHi,  tlic  wiTt' 
"  of  tlic  Dtifcndant,  at  liis  ftlacc  ol'  rcsidcncrc  in  said  'r»)\vnslii|) 
"  i)t'  Voi'k,  trnc  fii[)ics  ol'  tlic  wi'it  and  dcclaratioii,  kv."  Au 
cxfcption  à /(( /o/'(((<' was  tilcd  on  tlic  ^round  tliat  tlic  aHi- 
davit  slicwcd  no  Icioil  service  on  DcFcndatit  not  liaviiii;  liccn 
madc  pcrsonally  or  at  liis  <l<iiiu(ilt',nu>\  prayin^'  tliat  tlic  writ 
and  proCL'ss  ht?  dcclarcd  null  and  oF  no  cttcct,  and  tliat  tlic 
Dct'cndant  l)c  licncc  disniisscd  witli  costs.  Tlic  Plaintifl"  an- 
svvcrcd  t(»  tlic  cfl'cct  tliat  Défendant  liavin^'  appcarcd,  was 
l)ound  to  answer  aceordin;^  to  tlic  cxijfcncy  of  tlic  writ  ;  tliat 
thc  domundc,  service,  and  rctiirn  werc  snHioicnt,  and  tliat  tlic 
exception  was  in  l»ad  t'aitli,  in  ordci-  to  invoke  tlu?  statiitc  of 
limitations,  in  case  thc  exception  slioiild  l)c  niaintaiiied,  and 
in  tlie  cvcnt  of  anotlicr  suit.  One  witiH-.sH  was  cxamine(l  on 
lu'lialf  of  IMaintiHs,  wlio  statcij  :  "  TIk;  Dcfendant's  reaidciice 
"  is  th(!  townsliip  of  Voik,  in  tlic  Home  district,  and  liis  oHice 
'•  or  place  of  business  is  in  tlie  city  of  Toronto,  said  city  is 
"  cliicHy  witliin  thc  limits  of  tlic  Township  of  York.  Defend- 
"  ant's  rcsidenct!  is  in  Yon^^'c  streot,  onc  of  the  strcets  cxtcndini; 
"  tlu'ou<^h  tlie  city  of  Toi'onto."  Judginent  on  thc  exception, 
the  2()tli  May,  I8(i8.  MoNK,  Justice  :  "  Considerin<j;  that  it  doth 
not  appear  hy  the  rcturn  or  ccrtiticatc  ot"  service  niade  by  the 
person  entrusted  witli  the  servici'  upon  Défendant  of  the  writ 
anil  déclaration,  tliat  an}'  légal  or  sutfîci  Mit  service  ot'  sucli 
writ  and  declaratioîi  was  nia<le  upon  or  to  Défendant  or  at 
his  domicile  in  the  city  of  Toronto,  as  liy  thc  exigency  of  the 
writ  slunild  hâve  heeii  made  :  Con.sideriniif  furtlier  tliat  the 
rcturn  or  ccrtiticate  of  service  nia<le  by  Henry  Smith,  date<l 
seventeenth  Fehruary,  ]S()8,  is  irrctfular,  illcfral,  null  and 
void.  The  Coui't  doth  maintain  the  E.rcepfiov  à  la  forme  and 
dismi.ss  Plaintiff's'  action,  witli  costs." 

('lioss,  Q.  C,  for  Appellant  :  Nothing  is  brought  into  ques- 
tion but  the  sufficiency  of  the  service,  and  there  are  no  con- 
clusions or  any  demand  whatpoover  for  the  nullity  (if  the  ser- 
vice. The  aftidavit  of  service  is  Verbatim,  with  tliat  given  in 
the  .statute,  with  the  exception  that  the  Word  resid-nve  i.- 
used  in  place  of  the  word  domicile,  the  former  beiiif;  a  niore 
spécifie  aiul  restricted  terni  than  tl:e  latter,  which  includes  it, 
tlie  statute  not  rc(|uiring  any  spécifie  fonn  of  words.  The  afii- 
davit  of  service  must  bejud^ed  of  without  référence  to  the 
wi'it,  Respondcnt  lias  purposely  not  objected  to  liis  de.sifjna- 
tion  as  of  Toronto  :  had  he  donc  so.  Appellants  would  liave 
moved  to  amend  the  piocess,  but  by  attacking  the  service 
Iliade  at  the  Township  of   York,  Respondent's   true  résidence, 
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and  leavin^  uni|Uestiont'd  his  deHcription  in  the  writ  "  nf 
Tnroiifo,"  li(»|)es  to  avail  hiinseU'  of  a  contradiction  which 
really  d<H's  not  exist,  Ues|Hindent  havin^  proved  that  the 
|»liice  in  the  township  ot"  York,  wheie  liespondeiit  résilies,  is 
within  Toronto.  An  exception  of  the  kind,  pleailed  when 
nianit'i'HtIy  niade  to  ^et  the  heiielit  oi*  the  statute  of  limita- 
tions, is  precisely  tins  case  the  Courts  hâve  treated  with  tiie 
''reatest  disfavor. 

Urniin;,  for  Ilespondent  ;  The  iaw  perniittiïij^  service 
in  Upper  (*ana(hi  conteinpiatt(s  that  it  sliall  l)e  either />'(•- 
sdiiid  or  at  tlie  (loinifilr  of  tlie  party  sunnuoned.  Tlie  forin 
prescrilted  hy  the  act  stiites  that  tlie  service  shall  lie  "  hy  de- 
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"  injf  a  true  copy  thereof  for  the  suid  ( '.  I).  with  a  ^'rown  np 
"  person  of  his  fainily,  (//  /h!.s  doniiciU ,lkv."  The  service  woui»! 
hâve  lieeii  insulHcient  hud  it  heen  stated  to  hâve  lieen  inade 
at  the  résidence  of  the  Défendant  in  Toronto.  Takinj^  the  atH- 
davit  to  lie  trne,  and  its  trnth  is  in  no  way  inijiu^ned,  the 
pretended  ser'vice  lias  lieen  iiiade  at  fi  place  différent  froin  the 
résidence  and  tloniicile  of  Défendant,  as  estahlished  hy  the 
i.sHU(^  r.iised  npon  the  j)leadin^rs.  The  otdy  conr.s»;  opeii  to 
IMaintiHs,  seeini;"  the  nianifest  incoinpieteness  of  the  retnrn, 
was  to  shew,  if  such  had  heen  the  faet,  that  the  résidence  of 
Défendant  in  'l'oronto  was  aiso  witliin  the  township  of  York, 
in  other  words,  that  the  place  of  service  was  identical  with 
the  residencii  and  domicile  estahlished  hy  the  writ  and  deda- 
l'ation.  LTnfortnnattdy  for  Flaintitfs  such  is  not  the  fact.  The 
résidence  and  domicile  descrihecl  in  FlaintiHs'  déclaration  are 
not  in  the  township  of  York.  The  l'IaintiHs,  howevei',  feidincr 
that  the  affidavit  of  service  was  worthlcss,  einh-avoured  to 
support  it.  But,  by  what  nieans  i  Hy  examinini;  a  witne.ss  to 
prove  that  the  alle^atiojis  of  the  writ  and  declai-ation  weie 
false,  and  that  Défendant  resided  in  the  township  of  Yoi'k, 
and  not  in  the  city  of  Toronto.  Tins  was  nuitiifestly  illet^al 
and  ii're<;ular,  and  tli(!  déposition  <if  IMaintiffs'  witness  was 
properly  rejectetl.  The  Flaintitfs  an;  liound  l»y  tlxMr  own  alle- 
i^ations,  and  co'ild  not  aiMuce  évidence  contradictini;  the.se 
aIle<;ations,  and  for  a  useless  purpose  too,  that  of  sup])ortinj:T 
an  affidavit  of  service,  the  ti'tith  of  which  was  not  deuied  hy 
Defemlant.  Uid(;.HS  it  he  held  that  service  may  lie  made  at  a 
])lace  wdiolly  différent  froin  that  desci'ihed  in  the  writ  and 
déclaration  as  the  résidence  and  douncile  of  J)efendant,  Hes- 
pondent  C'>nceives  that  the  jndf^uKmt  appealed  froni  must  he 
confirmed.  No  Icjj^al  service  upon  him  has  heen  proveil  in  the 
nuinner  reipiired  by  Iaw,  and  none,  in  tlni  face  of  his  detunl  of 
the  fact,  can  be  presumed  in  the  absence  of  such  proof. 

Meuedith,  J.,  di.ssenting,  .said  it  was  contendecl,  on  the  part 
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of  Rospomlont,  that  tlio  ju<1j]fintMit,  iippoah^d  froin  mnst  liocon- 
finiu'd,  iiiil(!.ss  it  Kc  licM  tlint  service  iiiay  Im;  iiifule  at  a  place 
wliolly  (lilfefeiit  froin  that  ilesci'ilied  iii  tlio  writ  aii<l  déclara- 
tion as  tlie  r(!sidetu'.c  and  <lomicile  of  tlic  Défendant.  His 
llonor  ixdieved  it  was  not  inipossilde  to  niake  a  le<f!il  stirvico 
of  proccss  at  a  place  wliolly  ditlei-ent  froiii  the  placi' descrilied 
in  the  déclaration  as  the  doinicil»;  of  the  Hefendant.  Ff)r  it 
was  (piite  possiitle  that  the  DeftMidant  niii,dit  clïan<,'e  his  resi- 
donct^  hetweeii  tlu^  issuin»;  of  the  writ  and  the  service  of  ]tro- 
cesH,  and  in  such  case  the  service  of  process  wonid  l»e  neccs- 
sarily  niadi'  at  a  place  <liriei'ent  froni  that  state  I  in  the  writ. 
If  the  Defondant  wcre  wronnly  descrilied  in  tlie  writ,  lie  could 
coniplain  on  that  fjround,  Imt  the  ohjection  now  niade  was 
that  the  .service  was  not  niade  at  the  |  lace  stated  in  thti  writ 
to  1)0  Défendants  domicile,  His  llonor  was  of  opinion  that 
tho  service  at  the  Défendants  place  of  residenci^  was  sutlî- 
cient. 

l^Hl'.MMONl),  .lustice  :  Thoniilit  tli(>  sei'vice  was  insuffioient, 
the  Court  di<l  not  exjiress  any  opinion  aliout  the  difl'eirnce 
betwcen  résidence  and  <loinicile.  I)i  his  opinion  there  was  a 
great  ditrerence  lietweeii  the  nieaiung  of  the  two  words.  A 
nian  nu<;ht  hâve  a  country  résidence,  and  yet  his  légal  domi- 
cile he  (dsewhere.  The  statute  reipiinMl  a  jH'rsonal  service,  or 
a  servic(>  at  domicile.  In  tliis  case  the  law  had  not  heen  com- 
plied  with,  and,  notwithstaiiding  the  hardship  which  miglit 
bo  experience<l,  from  ]irescription  heing  acipiinjd,  th((  Judg- 
uient  below  would  be  maintained  He  did  not  tliink  it  neces- 
.sai'v  to  prononnce  any  oj>inion  on  the  motion  to  amend  th<' 
endor.semont  on  the  writ,  because  it  apjieared  to  him  that  the 
retnrn  of  service  was  bad.  He  did  not  think  the  Kespondent 
went  too  fai-  in  Havin<r  that  the  writ  nii'^ht  as  W(dl  bave  lu'en 
servetl  at  lîaspé-iîay.  It  miglit  b(>  a  hard  cMse,  as  j»resci'iptiori 
was  obtainod  against  l'iaintitl's'  demaiid  bnsed  on  proniissory 
notes,  bnt  hc  could  not  view  it  otheiwise  than  as  a  matt(>r  of 
law  and  practice. 

MoNDEI.KT,  Justice  :  Ibdd  the  extension  of  time  illégal  as 
being  beyond  the  pf)wer  of  the  court.  The  atHdavit  shewed 
the  service  was  insuHicient,  the  service  at  a   l'csidence  was  bv 
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no  means  the  same  as  a 

JrixJMKNT  1\  API'KAI,  :  "  Seeing  that  the  service  of  the  wi'it 
and  déclaration  is  insutlicieiit,  and  is  contrjir^  to  the  i\'\  sec- 
tion, of  the  s:}  chapter,  of  the  Consolidated  Statutes  of  Lower 
Canada,  page  7SH,  the  comt  doth  aiHrni  the  judgment  reiider- 
ed  in  the  ('onrt  Ixdow.  MKHKDiril,  «lustice.  dis.si'iiting."  (  l(i 
D.  T.  B.  a,  p.  122,  et  I  A.  C.  L.  J..  p  S4.) 

Cross  and  Li'NN,  for  Appellants. 

Pose  and  Ritchie,  for  Respondent. 
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ENTRETIEN  DES  CHEMINS  PAR  LES  CORPORATIONS  MUNICIPALES. 

CoUK  i)K  CîmcriT,  <^)uébec,  25  Noveinhre   1.SG5. 

Présent  TASCIll'.UKAr,  .1  litre. 

SiiKiM'Aiu»,  Deiiiaiiileur,  l's.  Lk   Maiim:,   Les  ('oxsEir.r.Ens  et 

l,ES  ('ITOVENS  DE  (^)LIEME<',  DéfeiKleur. 

■/Hf/^;  11).  Qim  lii  coronratiim  (^st  ohlijzt'e  (l'cHitr«toiiir  iiti  clioinin  Hiir 
le  pont,  (1(^  (jrlace  visii-vis  !ii  ville,  el  <\\u'  les  l)('f('n(leiirH  sont  tenus  i\ 
l'iMitretien  d'-  ixnt  anire  clicniin  prat'KiiK'  pur  (l'iiiilres,  s'ils  le,  per- 
mettent on  n(^  l'einp("('li('nt  pas. 

2o.  (^nc*  si  lu  eor|»)iati(in  toh^^re  nn  anin^  elieniin  <|ne  le  sien,  elle  est 
••eHponsahle  de  son  tnitretien,  île  la  n»'';;li^.'(^n('e  i\(\  ses  employés  (|ni  ont 
ponr  (jevoir  de  t(Miir  ce  clannin  en  hon  t'rdrts  de  manière  A  ce  (pi'il  soit 
praii(pnililo  sans  dan^rer.  (1) 

Tasciiekeai',  Ju^e  :  Le  Deinatideiii"  réclame  par  son  action 
des  doininao;es  au  inoiitaiit  de  20  haiis,  potii-  ](•  dan^ei-  (|n'il  a 
couru  le  20  de  février  dernier,  en  traversant  \c  pont  de  olace 
devant  la  ville,  le  hris  de  s.i  voiture  et  l'iinpossiliilité  où  il  a 
été  de  se  sei'vii'  i\v  son  cheval  pendant  |)hisi«uirs  jours  après 
l'accident  dont  il  ,^e  jlaint,  et  (pli  est  arrivé  par  suite  (le  la 
mauvaise  construction  du  ponton  (pli  liait  lîi  ^lace  au  rivage. 
En  réponse,  la  corporation  a  plaidé  (pie  ce  chemin  était  un 
clioinin  do  sourtrance,  (pi'elle  n'était  pas  t(!nue  de  surveiller 
avec  autant  de  vitriliince  (pie  le  sien  propre  ;  (pie,  <piel((ues 
heures  auparavant  l'accident,  ce  chemin  était  en  hon  ordre  et 
(pie  ce  n'était  (pie  la  marée  haute  (jui  avait  pu  le  rendre  dan- 
gereux. Los  per.sonnes  app"lées  comme  témoins  prouvent 
(pi'il  n'y  avait  pas  de  lumiôi-c  sur  le  ))onton  ainsi  (pu;  cela  de- 
vait être,  et  fju'(!n  cotisé'* pieiice  de  la  haute  marée,  il  était 
i'acihî  de  prévoir  (pie  le  ]).)nton  no  pourra'*"  pas  résister  solide- 
ment à  la  crue  des  eaux.  La  première  (piestion  est  de  savoir  si 
les  Défendeurs  doivent  éti(!  teuus  responsahles  du  chemin 
dont  il  s'a;^it.  .le  dirai  de  suite  (pi'ils  ne  sont  tenus  (pi'à  l'en- 
tretien d'un  seul  chemin,  et  (pie  perso  me  ne  pourrait  les  for- 
cer à  on  construire  d'autre  une  f(jis  (pi  ils  en  auront  choisi  un, 
(|Uel  (pi'il  soit.  Mais  si,  pour  plaire  à  (piohpu'S  individus, ils  souf- 
frent (ju'il  y  on  ait  d'autres,  ils  dt  viennent  dès  lors,  s'ils  no 
[)rot(?stent  pas  contre  leur  ouverture,  ivs])onsal)le.s  de  tous  les 
accidents  (pli  peuvent  arriver  ]iar  su'te  de  leur  mauvais  entre- 
tien ;  c'est  aussi  ce  qu'ils  paraissent  avoir  compris  on  pla(;ant 
corî,;Jns  do  leurs  employés  pour  en  avoir  soin,  mais  la  manière 
dont  ils  s(!  sont  acipiittés  de  leurs  devoirs,  prouve  (pie  c'est  on 
parti(i  do  leur  faute  si  l'accident  est  arrivé.  Kn  effet,  un  liomnio 
était  chargé  de  tenir  une  lumière  sur  le  ponton,  et  cependant 

(1)  V.  lut.  749  et  rose.  M. 
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la  preuve  fuite  démontre  qu'il  n'y  en  avait  pus,  et  comme  les 
Défendeurs  sont  i-esponsables  de  leurs  employés,  ils  doivent 
sourfrir  des  dommafrcs  arrivés  par  l(;ur  néglifçence.  Les  Dé- 
fendeurs devaient  de  plus  voir  à  ce  que  le  ponton  construit  à 
r(;ntré(!  du  pont  de  trlîice  fût  solidement  lié  et  enchaîné  pour 
qu'il  ne  se  brisât  pas  à  la  crue  dos  eaux,  cependant  il  est 
prouvé  qu'il  n'était  attaché  fpi'avec  des  cordes  entièrement 
impuissantes  à  résister  au  pouvoir  d(.'  la  mai'ée.  Les  Défendeurs 
ne  peuvent  pas  alléffuer  ijjjnorance  de  leur  part  du  dangf.'r  (pie 
courait  ce  ponton  d'être  déjilacé,  car  tout  le  monde  connaît  la 
régularité  de  la  marée,  et  sait  si  elle  doit  monter  très-haut  ou 
H  hauteur  ordinaire,  et  connne  il  est  prouvé  qu'il  était  évident 
que  ce  ponton  ainsi  lié  et  attaché  ne  pourrait  l'ési.ster,  elle 
aurait  dû,  par  quelque  moyen  (pie  ce  fût,  prévenir  le  danger, 
soit  en  le  iixant  solidement  ou  en  empêchant  la  circulation 
dans  ce  chemin.  Il  n'est  donc  que  juste  que  les  Défendeurs 
souHrent  de  leur  négligence  et  que  le  Demandeur  soit  indem- 
nisé des  doiumage  (]iii  lui  en  sont  résultés  ;  c'est  pourquoi  la 
Cour  condanuie  les  Défendeurs  à  dix-sept  louis  de  dommages, 
et  les  frais.  {WD.  T.  B.  C.  p.  127.) 

BossK  et  BossK,  pour  le  Demandeur. 

Pelletier,  pour  les  Défendeurs. 


DROITS  DES  PROPRIETAIRES  RIVERAINS  D'UNE  RIVIERE. 

SrPERioR  Court  in  Review,  Québec,  14  juin  1865. 
Before  :  Badoley,  Stuart  and  Taschereau,  Justices. 
Hamel  et  al.,  Plaintifïs,  vk.  The  Mavor  et  al.,  Défendants. 

Jugé:  lo.  Que  le»  propri(''taire.s  riverains  <ie  lots  voisins,  mais  possé 
liant  en  vertu  du  même  titre  original,  peuvent  faire  tels  contrats  on 
stipulations  (]u'ils  jugent  il  propos  (piiint  à  ce  ijui  concerne  l'usage  de 
l'eau  d'une  rivière  ou  d'un  cours  d'eau  coulant  le  long  de  leurs  proprié- 
tés respectives. 

2o.  ilxxe  l'usage  ordinaire  de  l'eau  courante  ne  peut  être  re.str6int, 
d'après  la  loi  commune,  par  dos  moyens  artificiels  ou  par  les  conven- 
tions ou  les  stipulations  (les  voisins  riverains.  (I) 

The  matter  at  issue  was  in  relation  to  l'ights  to  the  fr(»e  use 
of  the  water  of  the  river  St.  C'harles.  In  the  Sujx-rior  Court, 
by  judgment  rendered  on  the  4th  of  February,  18()5,  Défen- 
dants' pretensions  were  nuiintained,  Taschereau,  Justice,  pre- 
siding. 

Badgley,  Justice  :  The  contention  is  between  two  mill- 
owners  respecting  the  water  of  the  river  St.  Charles,  by  vvhich 

(1)  V.  art.  400  et  503  C.  C. 
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both  inills  are  worked.  By  grant  of  the  2nd  Septeniber,  185'}, 
Falardeau,  th(?  then  tenant,  becanie  tiie  grantee  of  sonie  Crown 
property  in  the  parish  oï  St.  Ainbroise,  whereon  was  erected 
the  Banal-Mill  of  La  Jenni'  Lavette.  The  lot  was  of  ahno.'^t 
square  Hgure  and  contained  a  superficies  of  1  i  arpent,  l'he 
only  bomidaries  connected  with  this  c<jntention  are  those  of 
the  south  and  south-west,  "  bounded  on  the  south  and  south- 
west  by  the  river  St.  Chai-les."  In  the  grant  were  inclu«]ed 
the  P"'lour-Mill,  (the  said  Banal-Mill,  but  without  the  right  of 
B(inulite')  tlin  Saw-Mill  and  other  buildings  erected  on  the 
granted  land.  In  addition  to  the  realty,  the  grant  specially  con- 
veyed  to  the  grantee  "  the  right  and  privilège  of  using  the 
"  water  of  the  river  in  and  on  the  sides  of  the  said  lands  for 
"  the  working  of  niills,  &c.,  established  or  to  be  established 
"  thereon,  appurtenances,  &c."  At  the  tinie  of  the  grant,  V)oth 
niills  were  worked  by  the  water  of  the  river  supplied  to  each 
independently,  the  Saw-Mill  towards  the  south-west  bank  of 
the  river  receiving  the  water  by  the  ancienne  dalle,  which 
tapped  the  river  considerably  abf)ve  the  position  of  the  Flour- 
Milî,  and  which  was  discharged  into  the  natural  ravine  with- 
out serving  the  Flour-Mill,  situated  on  tlie  south  bank  of  the 
river,  whilst  the  latter  received  the  water  froni  the  river  by 
the  dalle  du  moidi'n ,w\\\c\\  tapped  the  river  at  .sonie  distance 
below  the  entrance  of  the  ancienne  dalle,  and  discharged  its 
wiiter  through  the  Flour-Mill  into  the  river  directly  in  front 
of  it.  Falardeau  had  been  for  soine  tinie  previou.sly  to  the  grant 
tenant  in  the  useful  deniesne  and  occu])ation  of  the  preniises 
granted.  By  deed  of  sale  of  the  27th  June,  1854,  Falardeau, 
the  grantee,  conveyed  to  Willis  Rus.scll  a  consiilerable  poi'tion 
of  hia  grant,  de.scribed  as  bounded  "  on  the  south  and  south- 
"  west  by  the  river  St.  Charles,  including  the  point  of  rock 
"  extending  towards  the  south  and  separated  froni  the  lot  by 
"  a  natural  ravine,  together  with  the  atùd  ravine,  towards  the 
"  south  by  a  line  drawn  diagonally  from  the  point  or  angle  of 
"  the  Hume  existing  for  tlu'  Flour-Mill  to  the  east  corner  of 
"  the  building  intended  for  a  Paper-Mill,  etc."  Together  with 
the  realty,  Falardeau  sold  to  Russell  ail  bis  right  to  use  the 
water  of  the  river  in  and  on  the  sides  of  the  saitl  lot  of  land 
for  the  piu'pose  of  working  niills,  &c.,  which  niiglit  be  estab- 
lished there,  and  in  addition  ail  other  rights  to  use  tlu'  water 
of  the  river,  or  tf)  pi'event  the  use  thereof  by  others  to  which 
he,  F'alardeau,  niiglit  daim  or  prétend  to  iiave  right  in  virtue 
of  liis  grant,  but  "  with  the  exception  and  re.serve  of  the  use 
"  of  suriicient  water  of  the  .said  river  to  drive  three  run  of 
"  stones  for  the  Flour-Mill  to  be  taken  as  the  vendor  now 
"  takes  it,"  or  "  i>y  sucli  other  nieans  as  will  produce  the 
"  sanie  motive  power,  provided   such   change  be  niude  at  the 
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"  expcnse  of   tlio  said    Russ(3ll  ;  but  not  to   jruarantee   sucli 
'   wator  to  be  sutficiciit  unless  he,  Russoll,  buiM  tla-reaftor  on 
'  the  s(jutli-\vt;.st  or  o[)posite  side  of  the  river."  This  property 
and  thèse  dift'ei-ent   ri^dits  ac(|uired  by  Russell,  wore   divested 
iVoMi    hiin   l»y  (h'ri'cf,  and   adjudicated  to  Détendants,  on   the 
I7th  Se[>tenibi'r,  lSô7.  Tlie  reniaining  portion  of  tlie  original 
;',rant,  with   the    Flour-Mill   erecti^l  thereon,  and  tlie  reserva- 
I  ioi)  of  the  use  of  surticient  watei-  for  three  lun  of  stones  were 
.ift(!r\vards,  in   tlie    year  ISo^,  adjudicateil   to   Messrs.  Haniel 
is  sohi  propi'ietors.  Thf    [)artie.s  in   contention   are   tlïerefore 
respectix'ely  in   the   positions  of   Falardeau  and   Rnssell,  an<l 
are  both   holders    un(h'r  titU'  :  as  such   therefore    their  con- 
vention  nmst  in  the  tirst  placi-  be  considered  as  tituhir  pro- 
])rietors.  Daviel,  No.  HSô,  says  :  "  Les  actes  des  propriétaires 
'  réghmt  l'e.xercice  de  Fean  entr'eu.x  sont  oblimitoires  entr'en.x 
'  et   lenrs  ayants  canse,  et    l'appréciation  du   droit  qui    peut 
"  appartenir  à  l'un    des   propi'iétaires    (pii   .se    partagent   les 
'  eau.x,  dt'  modifier  le  régime  «le  son  usine,  est  es.sentiellement 
'  une   (]uestion    judiciain;,  puiscju'cïUe  se  <léciile   par  l'examen 
'  des  titres,  etc.    Ainsi    loi-s(|u'en    transmettant  l'u.sage   d'un 
'  volume  < l'eau,  le  vendeur  a  stipulé  certaines  conditions  pour 
'  l'exercice  du   droit  (pi'il  se   réservait   lui-même   sur  le  cours 
'  d'eau,  le  tribunal  peut  par  l'application  ilu  ccmtrat  régler  la 
■  jouis.sanct'  Ai}:^  eaux   entre  le  vendeur  et  l'acheteur,  en  pres- 
"  crivant    les    travaux    d'art    nécessaires    conforniément   aux 
"  conventions  des  parties."  Xow  what  was  the  position  of  the 
parties,  Russell  and    Falardeau  ?  Hy  lus  deed,  Falardeau  sub- 
livided  his  original   grant   iiito  two   parts,  the   northern  and 
;outh    eastern    |i()i"tion   sold   to    Russell,  was  in    locality   the 
"-uperior  and  higher  groun  1,  the  .southern  retained  by  himself, 
fhe  inferioi-  and  lower  grouml  :  and  the   Flour-Mill  ei'ected  at 
ihe    lowest   pai't  of   tlie   latter  could    not   be  vvorked    by  the 
latural  current  of  the  river,  and  could  only  be  operated  upon 
by  ai'titi 'ial   means  passing  through  the  portion   conveyed  to 
Russell    undei-  the   atjfreement  of   the  ileed   itself.  iWain,  the 
deed  ctjuveved  to  Ru.s,sell    not  onlv  ail    Falardeau's  rights  to 
use  the  water  of  the   i-iver,  but  al.so  ail    rights  whatsoever  to 
use  the    water,  oi-  to    prevent    the   use   thereof   by  others    to 
which  he   Falardeau   might  lay  claim   in  virtue  of  his  grant. 
It  is  manifest  from   the  extrême  generality  of  thèse   terms  of 
conveyance,  that  the   water  rights  and    privilèges  conveyed, 
(îovered  ail   Falardeau's  riparian  aiul  atjuarian  rights  and  pri- 
vilèges in  the  river  gi-nei-ally,  actually  and  po.ssibly,  a|)plicable 
to  it  as  water  power  ami  specially  the  lise  of  the  water  of  the 
river  genei'ally,  for  the  purpose  of   working   mills  and   maim- 
factories,  to  be    established    u[)on    the    land    sold,  and   not  a 
particular  mill  or  oue  of  particular  «limensions  and  power. 
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Falai'flojMi  therefori'  could  not  intcrforo  witli  tlic  ^ciierality 
ot'  lus  own  coiivevanco,  excopt  to  thc  cxtfiit  of  tlie  réser- 
vation iti  lii.s  favour  stipulatcd  Ity  tlie  (li'od,  ainl  to  tliat 
(îxtont  aloiio  :  witliout  tlus  réservation  lie  coul»!  hâve  had  no 
water  at  ail,  and  tliis  is  sliewn  liy  the  situatif)n  of  the  hx'ality 
and  the  position  ot"  the  niill.  The  current  of  the  river  runninj^ 
alone  tlu;  south.-we.st  «ide  of  the  land  descrilx'd,  was  a  frradual 
fall  froin  tlu^  iiorth-west  corner  of  the  lot,  iintil  the  tnrn  of 
the  river  alon^  the  Svnith  front  on  which  the  Flonr-Mill  was 
(•rected.  First  there  was  a  descent  of  front  <S  to  10  feet  front 
the  nortli-west  cornei'  to  the  ((nrievne  dulle  for  th(>  use  of  the 
Saw-Miil,then  one  of  ahout  12  feet  more  to  the  ihdlf  du  mou- 
lin, which  Wiis  located  at  the  head  of  the  ivipids,  and  thence 
a  runninji:  fall  of  4ô  feet  throu^h  the  i'a])ids  to  the  siuooth 
water  in  front  of  the  Flour-Mill  :  the  ori<;inal  o-mnt  or  lot 
troni  its  northern  bonndary  to  its  southern  front  «^radually 
trendinfj  down  in  the  satne  way,  so  that  the  water,  as  Falar- 
deau  then  took  it,  was  i-t^ceiveil  froni  the  river  at  the  head  of 
the  rapids  and  cai-ried  tln-ou<fh  a  desch..  \n^  sluice  oi-  <hdb> 
du  rnoullv  und  delivered  into  the  oarret  of  the  niill  throiigh 
the  roof.  Xow  Falardenn  plnced  hiniself  in  that  inferior  and 
dépendant  position,  he  divested  hiniself  ahsolutely  of  ail  ri<iht 
or  privilège  in  the  water  of  the  river,  iv.ul  e.xcluded  ail  othei* 
persons  froin  its  use  as  well  as  hiniself,  e.vcept  for  the 
suffieient  water  to  drive  tliree  rnn  of  stones,  tlu'reïiy  iiiakin<; 
his  réservation  suhsidiary  to  the  main,  superior  and  dominant 
aquarian  rif^ht  and  ])rivilegi'  conveyed  hy  hini  to  Hu.ssell  ;  luit 
even  this  sutiicienoy  of  water  was  suhjected  to  fiirther  modi- 
fication in  his  own  disfavoiii"  hy  his  own  stipulations,  becau.se 
aftei'  statinjT,  "  with  the  exception  and  reserve  of  sutHcient 
water  to  ilrive  three  run  of  stones,  frc,  to  be  taken  as  lie  then 
took  it,"  it  is  added,  "or  by  sncli  other  means  as  would  pro- 
duce the  same  motive  power,  "  [irovidid  such  cliaiiQ-c  be  made 
at  Husseirs  expense,  but  not  to  ujuarantee  such  water  to  be 
sutKcient  unless  Rnss(-ll  should  thereafter  build  on  the  other 
side  of  the  rivi'r,  that  is,  Falardeau  reserves  stifficient  water 
to  drive  three  run  of  stones  as  he  then  took  it,  but  Russell 
was  not  to  «fuarantee  the  sutlicieiiey  of  the  water  if  he  did  not 
Imild  on  the  otiiei"  side  of  the  river.  The  Plaiiititls  in  their 
spécial  answer  admit  this  application  of  the  stipulation,  and 
its  ertect  must  nect'ssai'ily  involve  the  relief  of  Kussidl  and  his 
iijjdidx  l'iiiisc,  the  Défendants,  from  ail  liability  in  cM.se  of  any 
insutheiint  supply  of  the  water  tlirou<(li  the  nianner  or  way 
that  Falanleau  then  took  it.  The  contiiiffency  from  which  the 
iL,marantee  Hii<;ht  be  claimed  lias  nevei'  ariseii.  Moreover,  the 
want  of  jruai'autee  was  nnt  unieasonable  under  the  considcr.l- 
tion  that  the  i-iver  itself  <li<l  not  contain  a  lar-^e  current,  that 
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at  certain  soasons  it  «liininisliod  in  voluino  toaii  cxtraorlinary 
dc^n'i',  that  th<i  vendor's  convryance  oF  tho  ri^lit  and  privi- 
U}{r{\  for  tht'  water  f^tinfrally  was  for  tlu-  purpose  of  \vorkin<î 
aiiy  nunihi'r  of  niiils  and  inannfactories  vvithout  limitation  of 
extent  or  powor,  and  tliat  inoi-eovt'r  thc  mode  of  didivoring 
tlie  surticiont  water  for  the  Flour-Mill  iniHit  l>e  chanjjed  from 
the  mann(>r  lie  tlien  took  it,  l»y  sucii  otlier  nuuins  .is  woiild 
prolnee  the  siini  motive  power,  luit  at  the  expense  of  the 
vendor.  Considering  the  matter  irt  dispute  then  hetween  the 
parties  umler  their  respj;'tive  titles,  Flaiiitirts  are  plainly  and 
mmifestly  restricted  to  tiie  simples  pi'ivilefje  of  havirif^  tlie 
siirtii'iencv  of  water  ahove  mo'iitioned.  but  without  iruarantee 
l»y  Défendants,  tiie  <i)/aiis  cdasc  of  liussell,  antl  their  claun 
even  in  that  respeet  for  that  sufHeiencv  ean  only  rest  upon 
tlie  wilful  maK'easatiee  of  Défendants  in  their  illei^al  diversion 
of  the  natural  course  of  the  stream  from  the  purposes  sti|m- 
lated  and  contemnlated  l>v  tlie  (KhmI  of  co»Vc\aiice,  in  the 
uiiiH'eessary  waste  of  the  water  or  in  its  wanton  détention 
loiiiLçer  than  was  necessary  r  reasonable,  and  thèse  malfeasan- 
ces  nnist  hâve  bei'ii  done  diiriiiL;'  the  interval,  hetween  Plain- 
litî's  heeomin»;  the  sole  proprietors  of  their  lot  and  Flour-Mill, 
on  the  2i)th  April,  ISôS  an  I  the  2ôth  January,  1.S5!),  wlien 
the  writ  in  tliis  suit  was  tiUen  oat,  but  noue  of  thes^  things 
hâve  been  satisfaefcorily  established.  No  such  deinand  as  this 
could  by  any  lei^al  ch  iiiee  h  ive  been  inade  by  Falardeau,  in 
the  face  of  his  jjfeiieral  conveyance  of  the  water,  because  it  is 
a  priticiple  of  law  that  wlien  the  use  of  a  thin»;"  is  ivranted, 
everytliinj^  is  grant<'(l  by  wliich  the  crantée  niaj-  hâve  and 
enoy  such  use,  and  it  is  clear  that  the  use  of  the  water  of 
the  rivcu"  in  gênerai  was  esseiitially  necessary  for  the  eiijoy- 
ment  of  the  tliin^r  ijranted,  that  is,  it  was  nec»îssarv  for  tlie 
working  of  the  Faper-Mill  and  factory  established  on  the 
conveyed  lan  i.  The  Plaintitts,  then  under  their  title,  are  res- 
tricted  to  the  niere  riMpiirement  of  the  delivery  to  them  of 
th  .'  sutHeiency  of  wati'r  reserved,  and  beyond  that  hâve  no 
daim  whatever  tp  the  water  of  the  rivei"  geiierally,  nor  to  the 
démolition  of  the  Works  as  demandeil.  But  they  seek  to 
enforee  tluMr  demaml  under  the  common  law,  by  wliich 
they  claim  of  right  the  use  of  the  water  of  the  entire  river, 
ami  the  démolition  of  the  Works  referi'eil  to.  It  seems  that 
')i-fendants,  by  deed  of  in-Diiic-xsf  de  reuh',  of  22  September, 
"^n7  put  McDonald  into  possession  of  the  purchased  e-^tate, 
%<  •  >■,  tinding  the  supply  of  water  by  the  ancitiina  dulle 
■ii-;'''ÎK'ient  for  the  working  of  the  Paper-Mill  and  factoiy 
dshed  on  the  conveyed  land  during  the  years  i85<S  and 
.>;',  constructed  a  dam  at  some  short  distance  beyond  the 
north  boundary  of  their  lot  ami  conveyed  the  water  there- 


DE    LA    l'HOVINTE    DE   QUÉBEC. 


4!>a 


t'i'oni  to  tlioir  faotory,  und  also  t'iilnrifod  tlit»  (incttinic  thdh' 
>uu\  l)uilt  a  drtiii  thcri'  also  for  tlic  purposos  oï  tlicir  factory. 
It  is  of  thcsf  Works  tliat  l'iaiiititfs  foinplaiu  uiuitT  tlic 
coiniiion  law,  ami,  in  tlu'ir  •Icciai-atioii,  tliey  (ioclaiv  tliat  boinfî 
tlie  proprictors  of  tlicii  pro]K'rty  aiid  riglits  thcy  aie  cntitlcd 
to  liavi',  and  of  i-i;;ht  oufflit  to  havc,  tlu'  use,  luMU'Ht  and 
a<lvantM<^i'  of  tlic  wator  of  ilif  rivci  for  the  workini;  of  tlie 
Flour-Mill,  as  wtdl  as  watcr  sufKcit-nt  to  drive  tlii-cc  )in»  of 
stoiies  f(jr  tiic  Flour-Mill,  as  statt-d  in  tlic  dccil  froin  Falar- 
dt'au  to  Russcll.  'ria-y  eoniplain  tliat  tlu'si'  iww  works  l»y 
vvhich  the  watcr  is  diverted  to  tlie  workintf  of  tlic  l'apci- 
Mill  liavo  decreast'd  the  sufficieney  of  the  water  for  the 
Flour-Mill,  which  they  ought  to  hâve  had,  and  hâve  dinii- 
nished  tho  rajudity  of  the  water  Howiiijr  throut^h  tlunr  ddlle 
(lu  viodlin  and  .subjected  it  to  be  inipeded  hy  the  formation 
of  ice,  and  al!  this  sinoe  1S5S,  to  their  daniat^e  of  tôOO. 
Whei'efore,  they  pray  for  the  démolition  of  the  dnins  and  the 
closiiig  u])  of  thèse  new  charuiels  for  the  snpply  ol  water  to 
the  Paper-Mill,  and  that,  upon  Défendants'  failure  to  do  this, 
the  Plaintifr?.  sliouM  be  authorized  to  do  it  at  Défendants' 
ex[)ense,  in  order  that  Plaintitis  ndj^ht  hâve  the  use  of  ail  the 
waters  of  the  rivei'  for  thinr  mill,  vvithout  any  diminution 
whatever,  &c.  'i'he  Défendants'  plea  sets  out  the  orijfinal 
crown  rii^ht  over  the  land  m-anteil  and  the  river  on-th»-  two 
sides  thereof,  the  oonveyance  of  those  riiihts  and  property  to 
the  Mayor,  cf  (d,  through  Russel',  and  his  superior  and  l'X- 
clusive  l'i^ht  to  the  water  with  the  limitation  in  l'Iaintiffu' 
favor  of  the  water  for  three  run  of  stones,  or  as  should  be 
ifiven  to  theni  bv  Russell's  succcssors  ;  ihat  Défendants  hâve 
|L;iven  sufficient  water  for  thive  run  or  stones  and  hâve  ten- 
(lered  to  Plaintiffs  to  make  the  changes  in  the  Flour-Mill  um- 
chinery  at  their  expense  to  drive  three  run  of  stones,  ami  to 
provide  suttieient  watoi-  for  the  same,  ail  which  Plaintitfs 
hâve  refuseil  to  accept  or  allow,  that  i)laintifi"s  hâve  no  right 
to  ail  the  water  of  the  river  as  ileniamled,  nor  to  liave  the 
démolition  of  the  new  works;  tinally,  ending  with  a  plea 
of  deneiration  of  facts,  il''c.  As  matter  of  faet,  Hussell  did 
erec't  a  Paper-Mill  upon  the  land  eonveyiil  t(»  him  and  (li<I 
utilize  the  water  of  the  l'iver  for  the  pui'jxtses  tiu-reof,  ail 
which  existed  at  the  time  of  tlie  adjudication  to  Del'eii- 
tlants,  and  it  is  also  a  fact  that  the  new  Works  coniplaiiied 
of  were  in  existence  at  tlie  institution  of  the  suit.  Xow, 
under  the  conimon  law,  both  niill  owners  mustbe  in  a  position 
to  use  the  acjuatic  power  naturally  :  it  wouM  be  inconsistant 
with  every  légal  principle  that  a  right  undei'  the  common  law 
alone  and  for  the  natural  use  of  Howiiig  water,  should  rest 
upon  conventional   stipulations  made  by  the  parties  with  re- 
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fiTiMicc  t()  iirtiHcial  menns  of  siipply  ;  tlu'so  convontiorml  uml 
urtiticial  iiicatiH  inust  lie  altogetlicr  putaside  aiul  tliu  locations 
to  bt!  atfeck'd  uikIci"  tln'  coiniuoti  law,  iimst  lu-  loft  in  tlio  im- 
tural  position  of  cacli  in  relation  to  tin;  wator  power  or  streatn. 
But  tlie  parties  an'  not  in  tlio  position  of  sucli  joint  proprit - 
tors  or  users  of  runninfif  watei',  tlie  stroani  Joes  nt)t  natin-ally 
tlow  through  tlie  superior  to  the  inferior  land  or  property,  nor 
(ioes  it  How  in  any  naturally  useful  nianner  wliei-e  it  can  b  • 
applied  naturally  to  tlie  inferior  location  ;  its  useful  ])ortion 
passes  alonif  the  ri[)arian  property  of  the  superior  lot,  and  ail 
the  water,  whether  taken  froni  the  new  dam  or  {lassinj^  alon;: 
the  sides  of  the  river,  is  <lischai'<(ed  into  the  streain  before  it 
reaclies  the  Flour-Mill  where  it  eannot  by  any  possibility  b;' 
niade  a  motive  power  at.  ail  except  by  steam,  or  other  artificial 
nieans.  This  is  not  a  ijuostion  of  lirst  occupaiicy  or  preseriptive 
ri<^lit  wherel)y  a  prt)perty  in  the  course  of  a  i-iver  is  aciiuired, 
but  it  is  in  tact  the  question  of  the  superior  rij^ht  of  Défend- 
ants under  their  superior  location,  an(l  hère  afjain  there  ap- 
pears  no  eolor  to  charj^'e  them  in  the  exei'cise  of  their  use  ci' 
the  water  with  having  illegally  diverted  the  natural  course  of 
the  streani,  as  re<'ards  the  location  of  the  Flour-Mill,  or  of 
having  uiniecessarily  wasted  tiie  water  or  wantonly  detained 
it  lonijjer  than  was  reasonable  or  necessary  for  their  own  ma- 
chinery  ànd  water  Works.  Althou<fh  sonie  conHict  may  be  pro- 
duced  in  the  use  and  enjoynientof  undivided  rights  under  the 
common  law  in  the  natural  water,  it  eannot  by  the  judgment 
of  law,  be  considered  an  infringment  of  the  right.  If  it  becomc 
less  useful  lo  one,  in  consecjuence  of  the  employment  of  an- 
other,  it  is  by  accident  and  liecause  it  is  dépendant  on  the  ex- 
ercise of  the  equal  riglits  of  others  ;  if  thereforo  the  use  of  the 
riirht  be  reasotiable,  no  action  can  lie.  This  is  the  décision  of 
Engliah  Juris[)rudeiice  ;  the  French  durisjn-udence  is  not  un- 
like  it:  "  Il  l'ésulte  des  principes  du  Dj-oit  Romain  admis  dans 
"  nos  coutumes  (jue  le  pro[iriétaire  ne  peut  être  attaqué  s'il  ne 
"  fait  (jue  l'etenir  h's  eaux  pour  les  besoins  de  son  industrie  en 
"  proHtant  à  cet  égard  de  sa  ])osition  sans  en  abuser  à  l'exer- 
"  cise  et  usage."  "  L'exercice  d'une  faculté  légale  ne  peut  être 
"  prise  pour  un  trouble.  "  so  says  Daviel  so  that  by  the  com- 
mon law  also,  Plaintifts'  pretensions  are  ill-founded  and  ean- 
not be  maintained. 

JuixJMENT  :  "  The  Court,  considering  that,  in  the  Judgment 
complained  of,  there  is  no  error,  doth  maintain  and  affirm  the 
said  judgment,  with  costs,  &c."  (IG  D.  T.  B.  C.  p.  129.) 

Stuaut,  Q.  C.,for  Plrtintifis. 

Vannovous,  for  Défendants. 
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REPRISE   D'INSTANCE. 

Banc  de  la  Heine,  ex  aim-el,  <,|uébtc  is  Sept.,  \Hiuy. 

PrésentH  :  Duval,  Ju<;;e-en-ClRf,  Aylwin,  Mekeditii,  Dkim- 
iMoND  et  MoNDELET,  .lufres. 

CoTl^;,  Appelant,  et  Masse  et  ni.  Intimés. 

Jvflé  ;  Qu'une  iloinando  ou  roprife  (l'instance  do  lu  part  tle  celui  tenu 
de  lu  rt'prondrc,  doit  l'ti't»  (urniuli'o  pur  nMHu'to  ou  jiur  motion,  ot  non 
par  un  writ  de  soniniatioii  contrii  l'uulrc  purtie  à  lu  cuuse.  (1) 

Les  procédinvs  en  Cour  Inférieine  avaient  été  interrom- 
pues par  !<■  mariage  de  Sarnli  Côté,  lu  Demanderesse,  avec 
F.  X.  Masse,  l'Intimé,  et  il  était  en  consé(|nene('  néees.'^aire  «|Ue 
Ma.sse  repi'it  l'instanco  eonjointcment  a\  ee  la  r)emanderes.se. 
Les  intimés  tirent  émaner  nn  bref  de  sommation  "  ])our  voir 
dire  le  Défendeur,  que  l'instiince  ci-devant  petidante  desantla 
Cour  ,><era  t't  demeurera  re|iii.se  entre  lui  et  les  Demandeurs  en 
repri.sf  d'instance."  Le  Défendeur  répondit  à  cette  action  par 
une  défense  au  fond  en  fait.  Le  *25  févriei-,  l<S(i5,  un  jti^fement 
accordant  aux  Demamleurs  les  conclusions  de  leur  ilemande 
fut  rendu.  (Test  de  ce  juoenient  (pril  y  avait  appel.  L'Ap})e- 
lant  prétendit  (|u'une  action  étant  l'exercice  d'un  droit  injus- 
tice, il  n'était  pas  néees,saire  d'intenter  une  poursuite  contre 
lui  pour  permettre  aux  Demandrui's  de  reprendre  l'instance 
suspendue  par  \r  clian<.fement  de  (|ualité  de  l'un  d'eux,  mais 
que  cela  auniit  dû  être  fait  comme  il  est  «liisag»',  pai  motion 
ou  par  requête  ;  une  procédure  aussi  nt)uvelle  et  si  j)eu  raison- 
nable ne  devait  pas  être  p(;rmisi'  par  cette  Cour, 

La  Coi'K  :"  Considérant  (pic  les  Intimés  n'ont  fait  aucune 
preuve  (pjelconi|Ue  des  allégations  de  la  déclaration  produite  : 
Considérant,  de  plus,  que  le  writ  de  .sommation  émané  à  la 
poursuite  des  Intimés  et  l'action  on  ivpii.so  d'in.stance  par  eux 
portée  contre  l'Appelant,  sont  des  procédui'cs  illéoak-s,  irrégu- 
lières, et  opposées  à  la  prati<iue  des  cours  do  justice  dans  le 
Bas-Canada,  cette  Cour  annulio  et  met  de  cê)té  totites  les  pro- 
cédures adoptées  depuis  l'ontilure  de  l'exception  péremptoire 
pnxluite  en  cette  cause.    (Ui  D.  T.  li.  ('.,  p,  I.S.S.) 

FoiJKMER  et  Cleasox,  pour  rAi)poliuit. 

(1)  V.ait.  439  C.  P.  C. 
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PLAIDOYER  NlàNT  LA  CONSIDERATION  D'UN  BILLET. 

SuPKUioR  Court,  (^néhcc,  N  murs  hSOd. 
Hcfoiv  Tasciikkeau,  .Justice. 
Kelly  et  nL,  IMaintiH's,  rs.  O'Connkll,  Defuivibuit. 

Jugé:  Qiio,  diiim  une  action  sur  billot  proinissoire.  lo  pliiid'  /or  qne  lo 
F)('fi«n(l(Mir  n'ii  n'<,'ii  iiiiciino  valtMir,  devra  c'iro  HoiitcMiii  de  i'iifHdavit 
rt'i|iiiH  par  1b  Stat.  lltd"  du  1$.  C  cap.  Sli,  hcc.  Sti,  suUHKCf.  L',  (1) 

The  action  was  institutcd  i'or  tlii>  rccovcry  of  82ô4,  «lue  on 
Défendants  proinissoiy  note  in  l'avor  ot'  Plaintift's,  allei^ed  to 
hâve  been  given  tlieni  for  value  recel ved  ;  whicli  woi-ds  "  for 
tutliu'  rea'ired"  ajjjH'ared  on  tlie  face  of  tlio  note.  Tliis  note 
was  signed  liy  Défendant,  witli  liis  own  signature  alone.  'l'o 
tlïia  action,  l)efendant  pleaded.  Tliat  DefeiidîMit  liad  l»een 
acting  as  tlie  agent  of  anotlier  tirni,  at  tlie  tinie  of  tlie  inaking 
and  signitig  of  tlie  proini.ssory  note  declared  upon,  tliat  lie 
liad  j)urcliase(l  tiniber  froni  PiaintiHs  in  liis  capacity  of  an'ent, 
and  tins  to  tbe  knowledge  of  IMaintiH's  :  tliat,  in  liis  capacity 
of  Hgent,  lie  had  signed  tlie  note  in  (|Ue,stion.  in  |)aynient  of 
tlie  tiniber  so  [)urclia.se<l  troni  Fiaintitls,  but  tliat  lie  bad  per- 
sonally  never  received  an^'  considération  or  vahie  for  tlie 
note,  except  in  bis  (piality  of  ag^iit.  'l'be  i^laintitf's,  at  tlie  cn- 
(jiii'ic,  objected  to  Défendant  being  allowed  to  go  to  j)roof  on 
bis  plea,  inasniucb  as  tbe  plea  bad  been  bled  witbout  tbe  atîi- 
davit  re(|uired  by  tlu;  >S(J  ,seC.,of  tbe  Sîî  caj).  of  tbe  ('on.  Stat, 
L.  C.,  in  wbicb  it  was  eiiactid  :  "  '.Fliat  if  in  any  sucb  action, 
"  any  Défendant  dénies  bis  signature  or  any  otlier  signature, 
"  &e.,  to  or  upon  sueb  bill,  note,  &c.,or  tbegenuineness  of  >ucb 
"  instrument  or  of  any  pai't  tbei-eof,  sucb  instiunient  and 
"  signature  sball  iieveitbeless  be  presuiiied  to  be  genuine, 
"  &c.,  unless  witli  sucb  plea  tbere  be  tlled  an  aftidavit,  tbat 
"  sucb  instruiiu.'ut  or  some  niaterial  ])ai't  tbereof,  ar<^  not 
"  genuine,  HiC,  and  in  wbat  tbe  alleged  irregularity  consists." 
The  Court  beld  tbat  tbe  production  of  tliis  affidavit  was  ne- 
Ctîss.sary.  Tlu^  Défendant  tbereupon  nioved  to  aiiiend  bis  plea 
by  Hling  tlu'  re(|nisite  atKdavit.  Xo  cause  baving  been  sbewn 
against  tliis  motion,  it  was  griiiit»'(l  by  tbe  C'ouit,  on  tbe  pny- 
inent  to  Plaintifls'  attorney  of  a  fee  of  fourteen  dollars.  (16 
l).T.li.C.,\x\m.) 

(ioWEX  and  Llovd,  for   Flaintifts. 

Hearn,  Jokdan  and  RocHE,  for  Defen<lant. 

(1)  V.  art.  140  C,  I'.  ('.,  et  1-223  V.  V. 


DE   LA    PROVINCE   DE   gl'IÎHEO. 


4!»7 


1  «()(). 


.•pr  (jiie  U' 
"l'uiHilavit 

,1) 

4,  (lue  on 

)nls  "  for 
rhis  note 
alone.  To 
liad   lieeï» 
)o  nmking 
II,  thiit  ht' 
•  of  lisent, 
s  c-apacity 
lyim-nt  ot" 
i'  luul  per- 
e    t\>r    tlif 
at  the  ''"- 
)  proot'  on 
t  tlu-  aHi- 
1)11.  Stat., 
ch  action, 
sitinaturi', 
of  -ucli 
mont  ami 
.   gcnuine, 
lavit,  tliat 
ani    not 
consists." 
it  vvas  nc- 
(l  lus  pk'a 
en  sliewn 
1  the  pay- 
ollars.  (10 


SUBSTITUTION  DE  PROCUREURS. 

QueKN's  HkN'("II,AI'I'EAI-   SIDE,  Qtlébec.  1. S  Décembre  IM^if). 

Heïore    Ayuvin,   Mehedith,    DurMMoNi)    ami    Mondei.kt, 

Jtistices. 

Beli-,  A]>pellant,  dvil  Steimiens,  Uespondent. 

Jiigêi  Qu'un  pvocnrnnr,  \h\  rcpn'Montiiiit  auciiiii'  partie  dans  la  eanHO 
il  répoipie  de  la  prodnction  d'un  l'actuni  .sij^né  par  lui,  peut  néanmoins 
pioduire  tel  lactum. 


The  acti( 


stituted  in  the  Superior  Court,  at  (^ueh 


ne  action  was  mstituted  in  tne  f^upenor  Uourt,  an^neoec, 
and  Défendant  (Appellant)  was  represented  hy  C.  T.  Suzor  as 
his  attorney  ((d  litchi.  Judgment   was  rendered  aj^ainst  13e- 
fendant  in  tiie  Superior  Court,  and    from   that  jud<,nnent  Dé- 
tendant iustituted  an  apj)eal,  heing  stiil  represented  hy  tSuzor, 
the  attorney   who  had   represented  him  in  the  Lower  Court. 
The  record  upon  heing  sent  up  to  tlie  Court  of  Appeals  was 
found  tt>  he  incompU'te  and  it  was,  upon  tlie  issuing  of  a  writ 
(jf  certioni ri,  and    tlie   return  thereto,  conipleted  on  the  18th 
of  Se[)teiiiher,  l(S(j,3.  The   Ajjpellant   having  neglected   to  file 
his  factum,  Respondent,  on  the  20th  of  Octoher,  IHOô,  served 
a  notice  that   lie   would,  on  the  Hrst  day  of  the  tluii»  ensuing 
terni  of  the  Court  oï  (^uei'ii's  lîench,  ajtiieal  side,  move  :  "  Tliat 
"  inasmuch  as  the  Appellant  hath  neglected  to  Hle  his  factum 
"  within   the  delay  re(pured  hy  law,  tins  Court  decm  the  suit 
"  in  appeal  of  Appellant  to  be  deserted,  and   that  the  saine  lie 
"  disjtilowed,  with  costs."  Tliis  notice  of  motion   was   HIed  of 
record  on  the  22iid  of  Xovemlier,  ISOô.  Ou  the  (itli  of  Deceiii- 
ber  tlien  next,  A.  Cugy  Hled  a  factum  in  tlie  cause  signe»! 
A.  (Jugy,'  for   Appellant,"  he  not  then   being  the  attorney  of 
ivct)rd  of  A])j)ellant,  not  having   ln'cn  substituted  to  Suzor, 
whose   name   still    appeared   u]ion  tluï  record  as  the  attorney 
represcnting    Ap[)ellant.    On    the    18th    December,    pursuant 
to  notice  given   Respondent,  on  the  7th,  Appellant  moved  for 
the  substitution  of  Ctigy   to  Suzor,  as  his  attorney-  ii<l  lifrni, 
to  prosecute  his  app"al.  Tlie  substitution  having  lieeii  allowed 
by  the  Court,  Cugy  became  on  that  <lay  Appellant's  attorney. 
On  the  same  day,  Respondent,  pursuant  to  her  notice  of  the 
2{)th  Octoher,  moved    the  Ccmrt  to  disallow   the   appeal  and 
déclare  the  same  deserted  owiiig  to  the  failure  on  the  part  of 
Appellant  to  produce  his  factum.  In   .sujiport  of   her   motion 
Respondent  ui'ged   that  Appellant  had  failed  to  produce  liis 
bictum  within  the  tiiiio  piescribtd  by  law,  a,nd  that  the  [)rinted 
paper  called  Appellant  s  faclum,  which  had  been  sub.seipieiitly 
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filt'fl,  Imviii;^'  Itccii  hÎljikmI  l»y  iiii  iittorncy  wIk»  iit  tln^  tiiiu'  <li<l 
iiut  rcpn'sciit  Appcllant,  coiild  tiot  lu-  rcf^iirdcd  liy  tln'  ('niii't 
as  A)t|H'lliiiit's  f)u;tiiiii.  Il'  it  cotjM,  tlic  iittonicy  oï  record  could 
lie  (îluui^cd  witlioiit  notice  to  the  adverse  party,  wlio  wotild 
lut  M't  in  i;,Mioi'aiu'e  as  to  liow  tlie  jjaper  in  (piestion  slioiiid 
lie  treated.  'l'akc  iiothing  by  motion.  (10  />.  T.  H.  C,  p.  Ul.) 

SrzoH,  for  Appellant. 

(ilJ'iV.  Sul)stiluted  for  Appellant. 

Cami'KI.L  and  lÎAMir/roN,  tor  Hespondent. 


RESPONSABILITE  DES  CORPORATIONS  QUANT  AUX  CHEMINS. 

Sri'KKiou  Court,  i\  Uevikw,  Montréal,  .'{'  décembre  I.S(j5. 

Hoforo  Baimjley,  Hkutiiklot  and  Moxk,  .lustioes. 

('iiAitH()N\KAU,  IMaintifï',  (x  TiiK  ("om'oiiATiox  or  tiik  I'a- 
uisii  OK  St.  Mautix,  Défendant. 

Dans  une  notion  pur  les  roprôaontiiiits  «l'une  personne  (lt'c(''(lt'e,  conlri' 
liv  inunicipiilit*''  d'un»*  piiroiNse,  en  reconvrotnent.  de  doniniiiires  allègues 
avoir  été  ciinHéH  par  l'état  périllen.v  (l'un  dutniin  d'iiivor,  laiHant  ren- 
verser nn  traîneau  : 

.hif/é  :  lo.  (^ne  dan^^  le  cas  oi>  la  mort  a  été  eaiisée  en  tout  ou  en  partie 
par  l'iniprudeuee  et  l'imprévoyaneo  de  la  [lorHonne  décédée,  l'aetion  ne 
peut  être  maintenue. 

2o.  (iue,  dans  l'e.spèce,  il  y  avait  telle  imprudence  et  impie  voyance  de 
la  part  du  liél'unt  en  allant  avec  un  voya<;e  très  pesant  de  bois  de  lon- 
gueur, vers  minuit  d'une  soi  'e  obscure,  aprùs  une  bordée  de  neige  la 
journée  auparavant  et  en  laissant  le  ndlieu  du  (diemin,  en  raison  de 
(pioi  le  traîneau  s'était  engagé  dans  le  fossé  et  y  avait  vetsé,  tond»ant 
sur  le  défunt  et  le  tuant  sur  la  place,  pendant  (lu'il  luisait  des  eliurts 
pour  soutenir  son  voyage.  (1) 

HAIXiLKV,  Justice:  Tliis  cause  was  inscribed  hy  Plaintift'for 
tln^  review  of  a  jml^ment  rendered  in  tliis  court  on  the  25th 
April,  1S()5,  vvhicli  dismis.se<l  Plaint! îf  Miction.  The  Judgjnent 
will  be  contirmcd  and  for  the  reaMous  given  by  me  in  rentler- 
inj;  the  original  judgment.  The  aetiori  was  In'ought  by  the 
widow  Houchar<.l,  personally  and  ils  '^utrix  to  lier  chihlren,  to 
l'eeover  damaj^es  for  the  death  of  her  husband  occa.sioned  in 
Janimry,  18G0,  ns  i.s  allef^ed  from  the  unsafe  and  perilous  state 
of  the  winter  road,  leading  from  the  liarre-à- Plouf  e,  Itehind 
the  Island  of  Montréal,  to  the  village  of  St.  Martin.  The  plea 
admitted  the  death  of  PlaintiflCs  husband  on  the  day  in  (|Ues- 
tion,  but  alleged  that  it  was  caused  by  the  imprudence  and 
négligence  of   the  deceased,  and   not  from  any  négligence  of 


(1) 
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DrtViidiints,  'l'Iic  casi'  Ih  oiic  uf  ovidcnoo.  It  u)i|M'arH  tliat,  nu 
tlic  day  Ik'I'oi'c  liis  dratli,  tln'  dcccascd,  ncniinpanird  l>y  a 
ynun;;iiian,  \vci\t  t'iom  MmitiTal  td  St.  Kiistuclic,  witli  a  s|»nn 
aï  liurscs  and  slci^h,  pjissin^^  tdoii^  tlif  road  in  iincstion  hct- 
wccn  .')  atnl  (î  n'cldck  on  tlic  Satui'ilay,  and  rctniniiij^f  to  St. 
.Mnilin  tVoiii  St.  Kiistachi'  nt  alicui  niidni^^lit  on  Snndny,  witli 
M  lnavy  load  <d" '.vliiit  i.s  cnilcil  />i;/.s  df  loinpini r.'llicy  >^in\}yi- 
cd  a  littlf  whili;  at  a  tavci'ii.  Witinn  les.s  than  a  (Hiaitt-r  ot'  a 
mile,  ul'tt'r  Iravin^  St.  Martin,  tlu'  slci^di  npsct,  tlw  docfiiscd 
was  caUfflit  l)t't\V('cn  tlic  load  and  tin-  t'cncc,  and  wii.s  killcd  on 
tlic  spot.  lint  t!i('  acciilcnt  di<l  not  arist;  f'roni  tlic  liad  statc  ol' 
tlic  road,  Imt  cliicMy  tlii'on^di  tlic  inipruilcncc  aiul  raslnicss  ol' 
tlic  dcccascd.  'j'iu-  iiii;|it  is  slicwn  to  liavc  hccn  prctty  ilark 
and  snow  liad  l'allcii  dmin^  tlic  day  ;  thc  load  was  a  vcry 
licavy  onc,  and  iVom  tlic  traces  on  tlic  snovv,  swoni  to  l»y 
Dct'ciiilants'  witiicss,  tlie  dcccnscd  loft  thc  nsnal  track  in  tlic 
niiddlc  of  tlio  liij^liway,  Itctwccn  tlic  two  t'enocs,  and  tlic 
lirst  jiair  of  runncrs  ^ot  into  tlie  diteli,  on  thc  Icft  liand 
sidc  of  thc  road  and  tlic  sicitrh  up.sct,  licini^  wliat  is  callcd 
a  l'oh  kIcIii/i,  with  two  sets  of  nunicrs.  Tlic  youii"^  nian,  wlio 
accoinpiuiicd  thc  dc(!cascd,  statcs  tliat  whcn  tlicy  came  to  the 
])lac'c  (.1  the  accident,  tlio  dcccascd  told  liiiii  to  tjo  to  tlic  otlicr 
sidc  of  tlic  slci^li  and  pvdl  on  it,  and  tliat,  tlie  dcccascd  tlicu 
set  liis  sliouldcr  aoainst  tlic  wood  on  the  .slei^h,  jiushino; 
(ijL^ainst  it  and  tiyino;  to  hcar  it  up,  Imt  tliat  thc  load  was  too 
hcavy,  and  tliat  thc  dcccascd  liad  no  rooiii  i\v  o|)])ortnnity  <>f 
cscapiiii;.  In  ail  this,  tlicrti  was  iiiiprndcncc  antl  nco^lij^cnce  on 
the  jiart  of  thc  dcccas«'d,  wliicli  if  it  did  not  wholly  cause  tliu 
death,  larj^cly  contrihutcd  to  it  ftnd  wouM  jircvciit  a  rccovciy 
of  damages.  Tlicrc  is  évidence  also  that  the  road  was  not  in  a 
danj^crous  state,  had  onlinary  précaution  hccn  takeii.  Jiido- 
nient  of  Superior  Ccairt,  'Jûth  April,  1S(J5,  IJAlxil.KV,  .lusticc  : 
"  Consideriiii;  that  l'iaintitf"  hath  not  estahlished  the  iiiaterial 
allei;ations  of  lier  déclaration:  And  considcriiii;  that  Olivier 
l)OUchard,  IMaintiti's  hushaiid,  came  to  his  death  hy  liis  owii 
iu'f>lij:fencc  and  imprudence,  thc  (V)urt  doth  dismiss  thc  action, 
with  costs."  Jud^iiicnt  in  review  con<irmin<^  jud^niieiit  of  the 
Superior  Court.  (1(5  />.  T.  It.  ('.,  p.  14.S  et  1  A.'  C.  LJ.,  p.  KM».) 

Ar('H.\miî.\ii.t,  C.  and  V.  X.,  for  IMaintitl' 

KoHKKTSoN,  <^.  C.,,  for  Défendant. 
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INDICTMENT  FOR  CONSPIRACT. 

Court  ok  Qukkn's  I5knch,  (Chown  side), 


> 


Moiitival,  .'ird  May,  l<S()7. 
Corain  Dhimmond,  J. 
Regina  /'S.  Kov  d  <d. 


ILhl  :  Ist.  Tliiit  in  an  indictnicnt  for  i  <ins])iracy,  un  ollencc^  prulii 
hited  liy  pénal  liiw  nmst  ho  sot  loitli  l'itlmr  in  llu!  aviTinciit  oftlioond 
or  inoaiis. 

'1.  To  ''clieat  and  dcfraïui"  private  individnalis,  tlic  solo  object  al- 
letred  to  be  had  in  view  by  tlie  JJefV'iidants,  is  not  necessarily  a  jieiial 
oHence. 

;>.  The  oount,  in  which  tiie  constiiracy  is  aliejrwl,  uinst  state  of  what 
tliing  or  thinf^H  tiie  Défendants  intindeii  to  defrand  tlie  credilors. 

Drummoxd  J.  :  I  liJive   perniittcd    tlu'  Couiisel   for  tlio  dc- 
t'ence  to  devclope,  at  t'ull  Icnotli,  tlieir  ai-*,nuiients  against  tliu 
validit}'  ot'  tlio  indictiULut  upon  which    DctVndants  are  now 
oïl   trial,  altlu)U<;h   they  rose  meroly  to  olyect  to  the   adiniss- 
.sihility  of  certain   oviileiice.   1  did  so  in  tlie   interests  of  jus- 
tice in   considération   foj-   tlie  jurors  wiio   liave  already  beeii 
detained    hefore    tliis   Court   for  an    unreasonable    leiigtli   of 
tiine,  and  l)ecause,  luid  aiiy  onc,  as  (Uiiicus  carvc,  called  niy 
attention  to  a  niaterial   error  in  the  indietnient  [wliich  I  had 
no  opportunity  to  examine    hefore   tlie   trial]  at  any  staji^e  of 
the  case,  it  vvould   liavi;   heeii   niy  <luty  to  put  an  end  to  the 
pi'oceedin^s  at  oiici,'.   1   trust,  howevcr,  tlu-    indulfj^enee  tlius 
granted  will    never  he  invoked  as  a  précèdent.   Fur,  aecordino- 
to  recoonized  practice,  the  indictnieiit  should  hâve   beeii  us- 
sailed  lu  iimiiie,  either  Ity  a  demurrer  or  a   nu)tioii  to  (|Uash, 
or  Défendants  should  ha\e  awaited  the  close  of  the  évidence 
for  the   prosecution,  to  deniand  an   ae(|uittal.  'l'he  indietnient, 
analyzed  as  to  the  matters  of  jireandde  oi'  iiulictiiient,  literally 
<riveii   as  to   the   Chiel"   Count,  and    the   statenieiits   of  overt 
acts  :  runs  as  foUows  :  " 'l'hat,  at  the   tiiue  of  eoiiiniitting  the 
al     red   offence,  Maxiint.'   Olivier  ])a\id   was  a  trader,  witliin 
the  ineaning  of  the   Iiisolveiit  Act  of   IS(i4,  carrying  on  busi- 
ness at   St.  Johiis,  ami   was   indebted   to  William    Stephen  ("v 
Co.  in  the  sum  of  i?l()77.72,  unto  Aniable  Prévost  &  Cu.  in  the 
suni  of  81(kS().!S2,  ami  to  divei's  othei'  crcditors  in  divers  otlier 
sums  of  nioney.  That  tlm  said    M.  O.  l)avid,  bein;^;   unable  to 
nteet  liis  eumifrenieiits,  on   the   2(ith   Januarv,  liS(i7,  made  an 
assipiiuent  of  ail   his  estate   to  William   Coote,  fui'  the  pur- 
poses  of   the   said    act.  That,  at   the  tiiiu'  of  connnittiiif>'    the 
alleged  otf'ence   the  saiil    M.  (  ).  David  was  jxts.ses.sed  of   divers 
gouds,  chattels  and  tdfects  of  the  value  of   ^Hlli,  forniing  [larl 
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of  his  Personal  estate."  Next  cônes  th(î  suhstantive  allef^ation 
ot'  conspiraey  in  the  t't)ll  )\vin^'  Oi-ni?  :  "  That  Adolphe  Roy, 
late  of  the  City  of  Montréal,  in  the  District  of  Montréal 
aforesaid,  nierchant,  Moïse  Kei^le,  late  of  the  Townsliip  of 
Roxton,  in  the  District  of  Bedf'ord,  trader,  and  Joseph  Cyrille 
David,  late  of  the  ])arish  of  St.  (ireyoire,  in  the  I)istrict  of 
Iberville  aforesaid,  hein»;  evil  disposed  persons  and  wilfully, 
wiekedly  and  frauduiently  intendin<f  to  defraud  and  deprive 
William  Stephcn  and  his  co-partners,  and  Amalile  Prévost 
and  his  co-partner,  and  ail  the  other  creditors  of  Maxime 
Olivier  David,  of  the  aforesaid  jjood.s  ehattels  and  effects,  and 
of  the  l>eneHt  thereof,  did,  tof^ethei-  with  Maxime  ().  David, 
amonufst  theiiisclvcs,  to  wit,  on  t\w  4th  dny  of  Decend)er, 
l.S()(J,  at  the  City  of  Montréal,  in  the  District  of  Montréal, 
nnlawfully  conspire,  coiid)ine,  confederato  and  agrée  together 
nnlawfully  and  fi-auduientlv  to  cheat  and  defraud  the  said 
creditoi'S,  and  ail  others  the  creditoi's  of  Maxime  O.  Davi<l." 
Tlien  \ve  Hnd  a  statonieiit  of  the  nnaiis  uscd  in  fnrtherance 
of  the  alleged  eons|)iracy,  viz  :  "That  Adolphe  Koy,  Moï.se 
Keigle,  Joseph  (•vrille  David  and  Maxime  O.  David,  after- 
wards,  to  wit,  on  the  seventh  day  of  Decemhcr,  in  the  year 
last  afo)'e.said,  at  the  town  of  St.  Johns,  in  the  District  of 
Iberville  said,  in  pnisuance  of  and  according  to  the  .said  cons- 
piraey, condtination  and  confedei-acy  and  agreement  ainongst 
theni,  had,  as  afc^-esaid,  at  the  City  of  Monti'eal,  did  at  the 
town  of  St.  John,  in  tli(>  District  of  Jb('rville,in  contemplation 
of  the  Insolvency  of  Maxime  O.  David,  and  then  well  know- 
ing  the  inhability  of  Maxime  O.  David  to  meet  his  engage- 
ments, urdawfnlly  jind  frauduiently  cause  Maxime  O.  David 
to  exécute  a  certain  tictitious  sale  and  conveyance  to  Moïse 
Keiirle  of  the  aforesaid  i^oods.  ehattels  and  eft'ects  of  thf  value 
of  .£(S72  1.5s.  then  luMug  and  i'orming  a  jiart  of  the  per.sotuil 
estate  of  Maxime  O.  David,  lie,  the  said,  Moïse  Keigle,  then 
aiid  there  sigt  ing  and  delivering  to  Maxime  O.  David,  certain 
pi'omi.ssory  notes  |)ayabK>  to  the  order  of  Maxime  O.  David, 
fol'  the  aforesaid  sum  of  £H7'2  15.s.  j^ayable  at  différent  j)eriods 
th.ereafter,  and  then  and  there  causing  M;ixime  O.  David  to 
endorse  and  deliver  over  to  Adolphe  Roy  four  of  the  .said 
])ronii.sH()ry  notes  for  the  ]iaymeiit  of  the  suiii  of  four  hundred 
dollars  eaeli,  to  the  (Mi<laiid  intent  that  ail  the  creditors  afore- 
said, and  ail  others  the  cre(''tors  of  Maxime  O.  David,  should 
be  <leprived  oF  the  beiieKt  of  the  goods,  ehattels  and  ellrcts, 
and  by  tlu'  several  meaiis  aforesaid  to  clu^îit  and  defraud  the 
creditors  hereinbefore  name(l,  and  ail  others  the  creilitors  of 
Maxime  O.  David,  of  the  said  goods,  ehattels  and  eHf'ects  and 
of  the'  value  thei'eof.  And  the  jiirors  aforesaid,  U))on  theiroath, 
do  further  pre.sent,  that   Adolphe    Roy,  Moïse    Keigle,  Joseph 
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Cyrille  David,  and  Maxime  O.  David,  in  furtlier  pnrsuance  of 
tlie  Haid  conspiracy,  eoniUination,  conl'eileracy  and  a^'reenient 
ainonj^st  fchcni  liad,at  tlie  city  of  Montréal,  did,  at  the  ton'n  o\' 
St.  -Jolins,  in  the  Disti'ict  ot"  Jl)el•villt^  aftenvards,  to  wit,  on 
tlie  <lay  and  year  last  al'oresaid,  in  eontcniplation  of  tlie  insol- 
veiicy  of  Maxime  O.  David,  and  tlien  well  knowin^  tlie  inalii- 
lity  of  M.  O.  David,  to  nioet  liis  enti^af^enients,  nnlawfully  and 
frauduleiitly  eanse  M.  O.  David  to  execnte  a  certain  tietitions 
sale  and  eonvc^yance  to  .losepli  Cyrille  David  of  cei'tain  otlier 
<f()ods,  cliatttds  and  ettects  of  ^reat  value,  to  wit  of  tlie  value, 
of  $1,200  and  tluMi  and  tlier»;  unlawfuUy,  fraudulently  and 
clande.stinely  did  remove  and  conceal  tlie  j^oods,  cliattels  and 
efiects  last  mentioned,  to  tlie  end  and  intent  tliat  tlic  ereditois 
hereinlieforo  nanied,  and  ail  otliers  tlie  crolitors  of  M.  O. 
David,  should  be  deprived  of  tlie  bem^tît  of  tlie  said  yinxls, 
cliattels  and  eH'ects  last  mentioned,  and,  by  the  several  nieans 
aforesaid,  to  clieat  and  defraud  tlio  creditors  hertiinhefore 
nanied,  and  ail  othersthe  creditors  of  Maxime  O.  David,  of  the 
said  ffoods,  cliattels  and  ettects  last  mentioned  to  the  evîl 
example  of  ail  otliers  in  the  like  case  ofieiidiiif^,  and  a|!;aiiist  the 
Peace  of  oui"  I^ady  the  Queen,  her  ( 'rown  and  di<^nity."  Tlie 
ri'asons  for  wliicli  the  Defemlants  ask  to  (jnash  tliis  indictme.nt, 
as  I  hâve  trlcaned  tliem  from  an  analysis  of  the  able  ar<^unients 
of  tlieir  c<nnisel,  as  widl  as  from  the  propositions  specially 
eiiunciated  by  Mi'.  Kerr,  mxy  be  tlius  concisely  expressed  : 
Ist.  l^ecause  the  indictment  does  not  set  fortli  a  criiiiinal  or 
indietable  oftence  as  the  objet  of  the  eonspiracy,  and,  in  the 
absence  of  sucli  averment,  does  not  show  tlmt  the  object  in 
cont(!mi)lation  was  attained,  or  souylit  to  be  attainid,  by  eri- 
minal  or  illeifal  meiins.  2nd.  lîecause  the  nieans  by  wliich 
Maxime  Olivier  ])avid's  creditors  were  to  be  defrauded  are 
not  sjiecitied  in  any  way.  .'{rd.  lîecause  tliere  is  no  description 
of  the  thiiij^or  thinj^s  of  wliich  the  creclitors  of  Maxime  (  )Iivier 
David  were  to  be  defrauded.  4tli.  M>ecause  the  indictment 
charités  one  of  the  Défendants,  Adolphe  lioy,  witli  haviii^- 
eheated  himself  as  wt'U  as  otlier  eieditors.  iiiasniucli  as  lie  was 
one  of  tliem.  5tli.  Jîecause  the  j;oods  mentioned  in  the  indict- 
ment ai'e  not  specified.  (Itli.  Hecaus<'  it  is  not  allen;ed  tliat  the 
creditors  of  Maxime  Olivier  David  were  nctually  defrauded 
by  the  eonspiracy.  1  sliall  fortliwitli  dispose  of  the  4tli,  ôtli,  and 
(itli  objections  by  rejectine  tliem.  The  4tli,  because  it  is  évident 
tliat  the  franier  of  the  indictnu'iit  could  not  hâve  nit'aiit  to 
include  Adolphe  Koy,  <>ne  of  tlu-  persons  alle<;ed  to  hâve  coii- 
templated  the  fraud  amon^st  tlie  creclitors  to  be  defrauded, 
aiid  tliat  the  W(>rdin^-  of  the  couiit  admits  of  no  siicli  inter- 
prétation. Tlie  fifth,  because,  in  a  case  of  conspii'acy,  it  is  not 
nece.s.sai'V  tu  describe  the  i^oods  as  in  an  indictment  for  stealinjf 
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tlu'in.  Statinjf  titt'ni  as  "  divers  jjoods  "  is  liold  sufliciciit.  (Si'c 
Arclil>oid'.s(/riniinal  Practiec,  )».  4t),  édition  of  1H(Î2  ;  Woolryeli, 
p.  lOGO.)  Astotlu'  (itli  grounil,  it  was  vcry  properly  abandontul 
by  the  ctainscl  for  tlic  dcfi'nct'.  Foj'  it  is  obvious  tliat  tlic 
crime  of  consjiiracy  is  completed  by  the  niere  conibiimtion  of 
persons  tocoininit  au  illej^al  act,  or  any  act  whatt'ver  bj'  illeffal 
ineaiis.  Before  euunciatin<î  iiiy  o[)inion  njion  the  reniaininf:^ 
objection,  1  dceni  it  proper  to  state  in  wliat  nianneroiu"  courts 
should  allow  theniselves  to  be  intlxienced  by  the  décisions  of 
Judges  in  otliens  countries,  where  the  criniinal  law  of  Enfjland 
prevails.  VV^e,  the  judoes  of  Lower  Canada,  are  bound  to  sub- 
niit  our  reason  to  ail  judicial  tlecisions,  vvhich  fonned  part  of 
the  jurisprudence  of  (îreat  Hritain  at  the  tinie  wlien  the  Public, 
including  the  criniinal, law  of  Eni^land.took  root  inthiscountry, 
by  its  cession  to  tlie  Hritisli  Ci'own,  ipso  facto.  But,  althouffh 
every  day  we  hâve  occasion  to  feel  t;ratefid  to  the  luininaries 
of  the  Enrçjish  Hench  for  the  liglit  tliey  cast  upon  the  intricate 
pnth  wt!  iiave  to  tread  in  the  interprétation  of  the  criniinal 
laws  of  our  country,  we  are  not  to  be  controlled  in  our  déci- 
sions by  the  opinions  expressed  by  them  since  tliat  eventfnl 
period.  We  nieditate  upon  the  modem  opinitais  of  Enjjrlish 
jud^es,  as  upon  the  opinions  of  eminent  juti^es  in  those 
states  of  the  adjoining  Union  where  the  same  systein 
prevails,  as  written  i-eason,  to  be  aided,  !iot  to  be  Iwund 
by  them.  Oonspiracy  is  an  ottence  at  common  law,  indepen- 
dently  of  the  Statute  33,  Edw.  I.,  ch.  2,  which,  abroj^atintif 
nothin^f,  and  professing  merely  to  add  some  new  provisions 
antl  afiirm  Kome  old  ones,  is  of  no  practical  importance,  espe- 
cially  in  this  case.  Baron  Alderson,  in  l{é;/.  vs.  Vinceiit,  C.  &  P., 
î)l,  defines  it  as  "  a  crime  which  consists  either  in  a  conibina- 
"  tion  and  agreement  by  persons  to  do  some  illégal  act,  or  a 
"  combination  and  agreement  to  effect  a  légal  purpose  by 
"  illégal  means."  Lord  Denman,  in  Keif.  vs.  SeuKird,  1  A.  &  E., 
718,  said  :  "  An  indictinent  ft»r  conspii-acy  ought  to  show  tliat 
"  it  was  for  an  unlawful  ]iin"pose  or  tt)  eftect  a  lawful  purpt)se 
"  l)y  unlawful  mean.s."  Antl  Chief  Justice  Tinilall,delivt'ring  the 
tipinion  of  ail  the  juilgesof  England  in  the  famous  case  of  (yCon- 
niil  vs.  Reg.,  defined  the  otlence  in  thèse  words  :  "  The  crime  of 
conspiracy  "  is  complète  if  two,  or  mf)re  than  twt),  should  agi'ee 
"  to  tlo  an  illégal  thing  ;  that  is  to  eftect  .something  in  itself  un- 
"  lawful,  or  to  eftect  by  unlawful  means  something  which  in 
"  itsidf  may  be  intlifterent,  or  even  lawful."  Bisliop,  an  able 
American  writer  on  C-riminal  Law,gives  the  following  concise 
deHnition:  "A  conspiracy  is  a  eorrupt  agreeing  toget  lier  of  two 
or  more  jiersons  to  do,  b^'  concertetl  action,  .something  unlaw- 
fid  as  a  means  or  an  entl."  Ail  the  définitions  of  eonspiraey, 
including  the  above,  show   that  the  ott'ences  of  this   nature 
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boloiig  t()  oiu!  or  other  of  two  classes.  Tho  tir.st  wliero  tlie 
illégal  charac'ter  ut'  the  oltjoct  constitutes  tlie  crime.  The 
second,  wliere  tlie  illégal  character  of  the  ineans  used  to  attaiii 
the  end  is  the  constituent  feature  of  t\w  oftenco.  The  inference 
is  therefore  oltvious  that  in  the  tirst  class  of  cases  it  is  nnneces- 
saiy  to  state  in  the  indictnient  the  ineans  by  which  the  unlaw- 
ful  end  was  attained  or  sought  to  be  reached  ;  vvhile  in  the 
second  class  the  rneans  or  overt  acts  nnist  be  specially  set 
i'orth.  This  doctrine  which  I  laid  down  at  an  early  period  of 
the  argument  was,  before  the  close  of  the  discussion,  admitted 
to  be  correct  on  both  sides.  So  that  the  validity  of  the  tirst 
objection,  which  rests  upon  the  ground  that  the  indictnient 
sets  forth  no  criminal  act  either  as  the  end  or  the  means, 
must  dépend  upon  the  interprétation  to  be  given  to  the  epithet 
"  unlawful  "  or  "  illégal  "  as  applied  e(jually  to  the  end  and  the 
means  in  ail  detinitions  of  the  ofFence.  Hère  lies  the  great  dif- 
ticulty.  Should  an  indictnient  be  allowed  for  conspiracy  when 
the  object  contemplated  and  the  means  used  involve  no  breach 
of  the  pénal  lavvs  of  the  country,  even  though  they  violate 
the  moral  law  ?  After  a  careful  perusal  of  ail  the  authorities 
subniitted  to  me,  1  aui  convinced  tlint  if  we  tolerated  such 
indictnients,  we  woiild  plunge  into  a  sea  of  ditticulties.  Evei'y 
judge  would  interpret  the  moral  law  according  to  his  own 
views  and  discriition,  aptiy  termed  the  law  of  tyrants,  would 
be  substituted  in  such  matters  for  those  positive  laws  which 
are  the  great  safcguard  of  the  people.  And  I  bave  conie  to  the 
conclusion  that  nuditm  prolnblfumiiind  not  molam  in  se  non 
proliibit  avi  is  the  only  foundation  either  as  the  end,  or  the 
means,  upon  wliich  an  indictnient  for  conspiracy  should  rest. 
After  the  iiiost  earnest  reconsideration  of  this  question,  which 
is  not  new  to  me,  I  venture  upon  a  detinition  of  the  crime  of 
conspiracy,  which  will  be  more  pointedly  applicable  to  this 
case,  if  not  to  ail  others,  than  any  of  those  which  I  hâve 
above  set  forth.  It  is  tliis  :  "A  conspiracy  is  an  agreement 
"  by  two  personn  {not  being  Itaiiband  and  ivife),  or  more,  to 
"  do  or  cause  to  be  done,  an  act  prokibited  by  pénal  law  or  to 
"  prevent  the  doimi  of  an  act  ordained,  under  légal  sanction, 
"  by  any  means,  ivhatever  ;  or  to  do  or  cause  to  be  done, 
"  an  act,  ivhether  lawful  or  not,  by  means  prokibited  by 
"  pénal  law."  It  will  be  observed  by  this  detinition  tliat  I  do 
not  consider  indictable  otfences,  as  the  sole  subjects  of  indict- 
ments  for  conspiracy,  but  that  it  includes  ail  otîences  prohibit- 
ed  by  law  under  a  légal  sanction,  viz  :  a  penalty  or  punishinent 
of  soine  kind,  and  amongst  others,  such  otîences  as  selling  spi- 
rituous  liquors  without  license,  which,  although  they  niay  not 
be  malurn  in  se.  are  punishable,  through  summary  process, 
by  tine  or  imprisonment.   Applying  this  doctrine  to  the  indict- 
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meut  now  undcr  considération,  I  nuist  hold  it  to  be  insufticicnt  ; 
t'or,  n('ith(3r  in  tlie  avennent  ot'  the  end  or  tlio  nieans  is  any 
offenc(î  prohibited  by  pénal  law  set  t'ortli.  '  To  cheat  and 
defraud  "  privnte  individuals,  the  sole  objeet  allej^ed  to  be  bail 
in  view  by  the  Défendants,  is  not  necessarily  a  pénal  oflence. 
P\n'  the  only  cheats  or  t'rauds  punishable  at  CJonnnon  law  are 
the  fraudaient  obtaining  of  the  property  of  another  by  any 
deceitful  and  illégal  practice,  or  token,  which  affects  or  niay 
afiect  the  public,  or  such  frauds  as  are  levelled  against  the 
public  justice  of  the  Realni.  I  also  fail  to  discover  in  the 
counts  of  the  indictnient  alleging  the  nieans  or  overt  acts, 
any  oflence  punishable  by  the  pénal  lavvs  of  the  country. 
either  under  the  conunon  law,  or  the  statute  relating  to 
insolvent  debtors,  or  any  other  statute.  In  the  case  of  Kex  va. 
GUI,  upon  which  the  learned  cf)unsel  for  the  prosecution 
chiefly  relied,  the  objeet  of  the  coiispiraey  was  clearly  set 
forth  as  an  indictable  oflence;  that  is  to  say,  ol)taining  the 
nioneys  of  P.  D.  and  Cî.  D.  h  y  f aise  pretenccs  to  cheat  and  de- 
fraud thein.  &c.  I  would  say,  nioreover,  that  had  I  taken  a 
différent  view  of  the  main  question  in  tins  case,  I  woidd  hâve 
considei'ed  niyself  eijually  bound  to  quash  tlie  indictnu'nt  on 
the  ground  that  the  count  in  which  the  cons])iracy  is  alleged 
does  not  state  of  what  thing  or  things  the  Défendants  intend- 
ed  to  defraud  Maxime  Olivier  David's  creditoi's — an  omission 
which  is  not  supj)lied  l)y  the  intent  imputed  to  the  Défendants 
in  subse(|uent  transactions.  The  indictnient  is.  therefore,  quash- 
(m1.  His  Honour  ordered  one  of  the  Jury  to  withdraw,  wlien 
some  discussion  arose  as  to  the  fonn  in  which  the  record 
sliould  be  made  up  by  the  Clerk  of  the  Crown,  and  Mr.  Devlin 
asking  that  the  prisoner  sliould  be  declared  not  guilty.  His 
Honour  ordered  the  record  to  be  made  in  the  usual  wav,  and 
a  juror  having  been  withdrawn,  the  case  was  closed,  and  the 
jury  was  discharged.  (11  J.,  p.  (Sî).) 

C.AUTER,  Q.  C,  and  G.  OuiMET,  of  Counsel  for  private  Pro- 
secutor. 

Keuh,  h.  l^EVLix,  \V.  l)(H{i()N',  MorssEAi'  and  De[-()IIIMIEI{ 
of  Counsel  for  Defenclants. 
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(IcH  (ItMiitTs  (lt'|i((S(''n  outre*  les  iiiuiii.<  d'un  ollicicr  pu- 
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tidii.s  purticiiliôrcs  iiiU^rviMUios  t'iitrc  les  Hi^nataires 
d'iiiu!  pièct'  di^  proct'duKi,  iiiôinn  lor-iin'il  Itvs  ijinoro; 
(Ml  con.st'(pieii('t'  >i\,  par  ces  coiivoiitioiis,  riiii  île»  sij^ua- 
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JiANlilJK: — Vidi'.  ArrioN  kn  domm  \(Jks. 

HIELKTS  DE  lllKMINS  DE  FEU.  J.'aciiat  d'un  billet  d'aller  et  re- 
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expiilserdii  train  tontpassaireripii  a  un  billet i)a-sé date 
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que  les  chefs  tle  train  auraient  reçu  en  i)aiement  du 
prix  de  pussaue  dos  billets  pa>8és  date  ne  lie  pas  la 
coiupajinie,  cette  conduite  fie  ses  employés  étant  en 
(•oiitravention  aux  ordres  donné.- nar  elle  Kl 

BlLEl'yr  rKO.MISSOlRE.  Dana  une  action  contre  le  Hijrnataire  et 
l'eiHlosstMir  d'un  l)illoi  dans  l'espèce,  losifriiataiit; étant 
dési^tiii'  dans  le  protêt,  ainsi  (pie  dans  le  bref  et  la  dé- 
claration, sous  le  nom  (le  E.  B.  l'erry  au  lieu  de  .lo.-oph 
B.  l'erry),  le  [ilaidoyer  de  l'endosseur  qu'il  n'a  jamais 
endosse  de  bdiet  de  E.  !>.  l'erry  et  cpie  le  protêt  de  ce 

billet  était  illégal,  est  insuHisant ^ L"J8 
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dans  le  but  de  le  faire  consentir  à  sifjner  le  concordat, 
est  frauduleux  et  ne  peut  donner  lieu  à  une  action 
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tialile  par  une  personne  autre  (jiie  celle  du  sijiniitaire 

(lu  billet,  é(iuivaut  à  une  aval 170 

"  Le  ilerniiir  eiKbjsr-eur  d'un  billet,  (|ui  a  payé  le  niontant 
d'un  jufiement  en  principal,  intérêt  et  frais,  oblemi 
contre  lui  par  le  porteur  de  ce  billet,  a  droit  d'inter- 
venir dans  une  action,  intentée  antérieurement  à  ce 
paiement,  sur  le  même  billet  et  i)ar  le  même  ])orteur 
contre  le  signataire  et  le  preneur,  et  d'obtenir  jugement 
en  ."-a  faveur  contre  ces  derniers.  L'avis  de  inotêt, 
adressé  A  une  feiume  et  portant  le  mot  "  monsieur  " 
au  lieu  du  UKjt  "  inadame,"e8t  .-uttisani,  s'il  lui  a  été 

dûment  signilié 2!i(i 

"  L'endosseur  d'un  billet  e-t  tenu  personellemeiit,  (pioi- 
•lu'il  n'ait  eu  l'inteuliuii  de  lendusser  (pie  comme  pro- 
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cnrcnr.  l/avou  OMtdis  isiblo,  lor.siin'iiim  piutiodt'  I'uvcmi 
n'i  Ht  pus  pliiidôc.  li'iivis  do  [••""U't,  h(1i('hh<^  i\  miim 
ft'iiimocl  coinnuMK.'aiitimrld  iiwit  "  moiiHionr",  est,  mil.  2W 
niLI'KT  t'IiOMISSdIUK.  i;individn,i|iii  a  pii^vo  <>t  rciiiv  un  liilli^l 
conlrofiiit  «in'il  croyait  l'tm  lo  vi'rft.Hblo  olfiM,  do  coin- 
incrco  (pi'ii  anrnit  Hoiiscrit  i-t  (pli  iio  cldimn  uvis  do  ro 
l'tiil  i\  coliii  (pii  on  était  Ui  portfur  io(piol  siiviiil  «pio  lo 
liillot  »''lnit  oontrofrtit  qno  (piiitori'.o  joiiTM  iiprÔH  lo  paio- 
iiu'ut,  iiV'Ht  pax  cdiipaltlc  do  in'';r'iu(!nco  ot  pont  poiir- 
suivio  lo  oi-dovant  [lortcur  pour  w  fiiiro  adjns^'or  le 
montant  dn  voritidilo  hilltxt  oti  oo  dornior  l>ill(M  liii- 
momo d') 

: —  \'itlf  COMI'KNHATION. 

: —      "       l'i.AlIWYICU. 

; —      "       l'|iK><ÎRirTION.  • 

:  -    "     l'aocKH  l'AU  .lnuv. 
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(lADASTKK:  -1'"/-   I'uki  vi;, 

CAfSSIKI!  I)K  MANM^ri';:— l';</c  1{khions-miii  itk. 
("AIMAS.  Dans  nn  atiidavil  pour  niiiinn,  l'alliVii.'  (|no  jo  hi'dV'ii- 
donr,  rôsidant  <lan.s  los  litats-UnlH  d'Anit'riiiuo,  ostsur 
le  point  iU'  (piittor  la  l'rovinco  |K)iir  aller  aux  Ktats- 
l'nis,  ot  donnant  lo  nom  des  iKMsonnos  (pii  on  ont  in- 
Fornu''  lo  déposant,  n'inditino  pus  l'intontion  do  frnudcr 
et  est  insutlisai'.t 'Ml 

"  Dans  nno  aelion  eoinmoneée  yarcdpvts,  il  nVst  jniH  néco^- 
sBir(<  ipio  lo  délai  entre  lo  dépôt  nn  jrrollo  do  lu  o.opio 
do  lu  dé(  liiration  et  lo  jour  dn  ra()i)ort  dn  bref  do 
riipioK  soit  le  mémo  (["l'enlro  la  sinnitioation  ot  le  jour 
dn  rapport  d'mi  hrtif  ordinaire  do  snmmntion o77 

"  1,'atlidavit,  allt^rnant  «pio  lo  déposant  était  l'ajront  des 

iV'numd'  nrs  i\  Montréal  (  t  (pio  li'  Défendonr  est  réelle- 
mont  et  persomudlomont  ondott»!  envers  les  Donian- 
denrs  (Ml  nno  soinino  de  S'JôOfl,  valenr  d'tnio  certaiiio 
(puinliié  de  verre  <pio  lo  déjtosant,  on  sa  (|nalité 
tl'a<:ent  des  Keinarulonrs,  anr.'iit  veinln  an  Kéf'endonr, 
ete.,  contient  des  raisons  sntiisantos  ponr  obteidr  nn 

brefdo  riifiidx  (id  rcnjKindcniluni 114 

.  "  l/atlidavit  pour  ctipifis  ad  rtfpninlcvdtnii  doit  eontoinr 
l'allépation  que  lo  débiteur  est  piritiniiiillntnit  endetté 
envers  lo  demandeur Pil!) 

«'  L'atlidavit  |ionr  rofiiax  est  valitlo,  ipii  allègue  (jno  le  Dé- 
tendeur doit  réellement  et  i»ersonnellement  au  Deman- 
deur une  somme  de  !f!î(l(t '•  ponr  solde  de  compte  do 
diverses  transat  tiens  que  le  Défendeur  a  faites  avec 
lo  l'cmandeur  dans  lo  couis  ordinaire  de  leur  com- 
merce et  que  le  Défendeur  a  leconnu  devoir  au  De- 
mandeur " L'Ol 

"  L'attidavit  pour  rapins  nd  rf.ijwndettdvvi  est  sutlisant, 
s'i  1  contient  toutes  allégations  exigées  par  le  statut,  bien 
que  dans  nn  ordre  ditlérent 120 

"  I^  fait  <in'uno  nerstmne    engagée    dans   le  commerce 

acbète  des  marchandises  payables  immédiatement 
après  livraison  et  cpie,  livraison  faite,  elle  obtient  sur 
ces  nnirchandises  des  avances  pour  les<iuelles  elle  les 
donne  on  garantie  et  fait  coniplètenient  (U'faut  d'en 
payer  la  valeur  au  vendeur,  donnant  pour  raison  du 
non-paiement  qu'elle  est  insolvable,  eet  nn  motif  sutK- 
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><niit  |Kiiir  iliinncr  li(Mi  i\  IVmiHhion  «l'un  \)rvï (\(i  i-ii/niis 

ml  rifpoinliVfhn» !i7<i 

< 'A  ri  AS.  <  )n  ildil  inviMincr  uiui  iri(j.'ui.!rii '•  »I»imm  l'adiilavit  n\r  Iti- 
((lU'l  ('Ht  fiinilô  in  iiifiiiiH  par  uno  nioiion  «-t  rion  par  une 

<'x<»>ption  i\  lu  fornio I(( 

"  l'eut,  s'il  «'st  inonir<^  chuhp,  être  (It'xerné  un  dimani  lu-. 

La  r/'claniiition  ilodoiiiniap's,  non  lii|iiidi's,  peut  justi 

lier  réniifHJnn  d'un  rapids  ml  rii<im\nliuihiiii ;;oH 

„  Si,  dans  une  aetion  eomineneée  par  lop'uif,  la  eaum'  d'ac- 

lion   énoneéo  dans   l'atlldavil  ect  diirérente  do  cell»! 

^'iinniH'e  dans  la  déeliiratinn,  le  vn^iiiiH  sera  annule \\\\\ 

"  Un  allidavit  pour  f)hto,  ;r  un  n»/)»»*,  ditns  lecpad  il  est 
jnr»'  "  ipio  l«  Df^fendev..  est  endetté  envers  l«  Denian- 
donr  on  une  certaine  foniine  pour  ixinsion  et  lojjeinent 
IKMulant  six  mnis,  et  pour  lianUweteHefsA  lui  fournis  " 
est  insullisant,  parce  qu'il  n'est  pas  nlléjrné  «pie  le  Dé- 
fendeur soit  }nr.ti)ii(l(iniii)t  endetl''  envers  le  Deman- 
deur     :>!:> 

"  : — Ville  Om.ioArioN'. 

(•All.Sr.S  ArPKLAHLES  DK  COUR  DE  CIUCUIT  :— hrfc  l'ito- 
(lÉni'UK. 

('AUTKIN.  Ji'acquéreur  d'un  immeuble,  devenu  partie  A  un  trans- 
port do  portion  ilu  prix  de  vente,  par  lequi  I  il  8'ol>li'_'o 
d(!  payer  au  ce>sii.nnairo  la  somme  tranf|)orlée  en  la 
manière  énoncée  dans  son  acte  d'actpiisition  du  (létlant, 
et  qui  déclare  qu'il  est  content  et  satisfait  do  ce  trans- 
jiort  (  t  se  le  tient  pour  dûment  signifié,  a,  lorsipi'il  oî.t 
pdursuivi  par  le  cessionnaire, lo  droit  d'olitenir  caution 
pour  une  iiypotlièque  existant  sur  cet  immeidile  et 
ipii  est  antéiieuni  tl  la  vttnte  à  lui  faite,  et, dans  c(M'as, 
d  doit  avoir  caution  pour  tout  le  montant  de  cette  hy- 
|K>tliè(pie,  bien  que  ce  montant  dépasse  de  beaucoup  la 

suniiiK^  réclamée  |)ar  l'action 12) 

"  l.e  (bdiii  d'un  mois,  accordé  |iar  l'acte  <le  catitionnement 
au  défendeur  pour  i-o  remettre  sotis  la  jrardo  du  sliérif, 
étant  expiré,  l'obliiralion  de  la  caution  de  |(ayin-  la 

créance  du  demandeur  devient  absolue |()l 

"  l.os  cautions  d'un  ddiiteur,  arrêté  sur  cK/xVtv  ad  n^jum- 
(hvihni),  II"  sont  pas  décliarfiées  de  la  reeponsabilité 
(jui  leur  incombe,  parce  que  ce  débiteur  aurait  été  ulté- 
rieurement  mis  en   prison  pour  n'avoir  pas  produit 

l'état  de  ses  biens  exi>;é  par  la  loi Ai  0 

"        :—\iilf  l'ouisriTK  nu  i,a  CAcnos  conthk  if,  nKiiTMii!. 
"        SOMDAIKK.  Uépoiid  il  toutes  les  obli^'ations  du  débi- 
teur envers  le  créancier,  sans  (pie  eu  dernier  soit  tenu 
de  veill((r  aux  intérêts  de  la  caution 10") 

CKirriKICAT  DE  REGI.sTKATEUU  —  Vidr  Siikhii-. 

(KSSKKN  DE  BIENS.  Le  cessionnaire  des  biens  d'un  d(biteur, 
pour  le  bénéfice  des  créanciers  de  ce  dernier,  a  ledro  t 
de  revendiquer  eu  son  prof)re  nom  las  biens  à  lui 
cédés :;i7 

CESSIONNAIRE  :—Fi(/f  Cession  nie  iukvs. 

CHEMIN  :—  l'idt'  Cité  du  Qiéhec. 

"  DE  FEK.  La  compagnie  de  cliemiii  de  fer  du  Grand- 
Tronc  peut,  sans  violer  sa  ebarttt,  faire  opérer  par  d(;s 
(diarretiers  exclusivement  employt's  par  elle  le  camion - 
na<re  du  fret  qu'elle  transporte 4r.2 

CITE  DE  QrEHEC.  La  corporation  de  la  oit»'  de  Québec  est  obli- 
>.rée  d'entrelenir  un  chemin  sur  le  pont  de  ^lace  vis-i\- 
vis  la  ville  et,  si  elle  tolère  un  autrç  chemin  (^iie  le 
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sien,  dlle  est  temio  i\  hoii  ciitrt'tit'M  t^t  08t  ri'H|Miii!'ul)lo 
)I(;h  (loiiiiiia^ros  i'hiimi-h  par  Ha  ii^'^Huonco 4H7 

(  ITI':  F)K  tilK-HKC  :-  IW,  Taxk. 

CLAUSE    Ul'>Ol.rTOIHE    la  (■IaiiH((  j/Molutoirc  non  coininiiui- 

tnirii  ui'  (luii  |ia8  tHii'  t'Xt'cntct!  à  lu  ri^'iUMir .       4(Ml 

n.UTl'Hr,  DE  LMJNE  :  -l'iil,  Inhi'icciki  u  Adii.vrKK. 

(.'OLI,OCA'l'IUN.  Uiintolldciitiuii  iio  i^iiit  ('Uv  lioinnloiiiién  kuiih  an 
|)rt''alal)lo  avoir  ('\('  portt'o  dan-  un  rappurl  (lodiKtribii- 
tion  t'ait  et  |)ii))lii'-  lUt  maniùrt^  A  nietiru  lui  particH  (^n 
fauHO  à  nirniu  (le  la  contoKttT '2H'.i 

COMMISSAÏKKH  DES  TEUi{i:s  A  (iAHPfc.  Le  rapport  (U'h  coni- 
uiiHHaircs,  l'ait  en  vertu  iln  cli.  ',\  de*  la  lui  5!)  (ieor^e  III 
concernant  les  réclamations  de  terres  i\  (iaHi>é,  est  un 
titre  MiitliHani  jionr  coid'érer  an  réclamanl  la  propriété 
(U'H  l)ienH-t'ond.s  (pli  v  Honi  mentionnéH 21 

COMMISSION  l{0(JAT»ilUE.  L'ordonnance  pciinettant  l'éniiH.siou 
d'une  coniniis'iion  ronatoire  ewt  sulliHantc;  pour  einpo- 
clitir  le  Deinandenr  d'inHcrin*  la  can-c,  ()ii(>i(pie  celui 
(pli  a  obtenu  la  cominission  ait  néjçlijjé  de  rex(''cnter 
pendant  aii-«lelà  do  <|uin/u  jouru  après  avJH  à,  lui  donné 

de   procéder 411 

"  UO(jA'i'OlHE.  Une  cominission  ro^atoire.  adressét^  à  six 
foimni-^f^aires  dont  trois  nommés  par  clnupie  partie 
et  exécutable  par  deux  de  ces  conmiis-aircs,  e-t  va- 
lablement mise  à  exécution  par  doux  commisBuires  de 

I  une  des  parties ."><• 

HOttATOiRE;— !'»/<■  Dkimiss. 

COMPARUTION  ;-  Vidf  Fun-kinuK. 

COMPENSATION .  Dis  donunatres  non  li(piidés  ne  peuvent  être 
oll'eits  en  com|)^■n^ati<)n  dans  une  action  ,sMrolili;ratioi) 

notariée  ;>1!> 

"  L'eiidi).>-8eni d'iiii  billet  proniissoire  donné  t^ii  accmiimo- 
dation  a  le  droit  d'opposer  i\  la  deniandedu  purtiuir  de 
co  billet  tonte  somme  de  deniers  (pie  le  porteur  aurait 
payée  ou  duo  an  signatiiie  du  billet  depuis  (pi'il  a  été 
protesté,  et  le  sahiin^  de  l'odicier  d'une  baïKpie,  pavi' 
ton-  les  trois  mois,  peut  être  oppo-i'eii  conipensatioii 
il  la  bani|iie  par  l'emlossinr  du  ce  billet L>1 


I 


Une  i)anipu^  a  droit  de  déduire  du  |)rodnit  d'un  billet 
(prelle  a  escompté  pour  uiui  personne,  le  montant  d'un 
autr(î  bilKa  (b'jii  dû  par  cette  pors(jnue  à  culte  baïupie 
et    lûiiient  protesté, 


COMl'ULSOIRIi;  ET  (OLLATloN  DE  l'IECKS.  Lu  titre  12e  do 
rOnlonnaiice  de  l(iti7,  relatif  aux  conipiilsoires  et  col- 
lations du  pièces,  est  en  vij^ueurdans  le  Bas-Canada, 
bien  (pie,  depuis  de  nombreuses  amues,  les  disposi- 
tion- (le  ce  titre  n'y  aient  pas  été  observées 

CONSl'"dL  MUNKIl'AL.  Il  n'est  pas  nécessaire  (pi'nn  rèiilemeiit 
soit  passé  pour  déterminer  U'  lieu  (Uî- séances  d'un 
conseil  municipal,  lorsipi'nn  endroit  ■lélerminé  a  été 
lixé  et  cln^isi  di:  furlu  lors  de  l'oivanisation  primitive 
de  c(\  Conseil.  Le  bureau  du  secn  tairu-tn  soriur  du 
con-eil  municipal  est  lixé  au  lien  des  séances  du  con- 
seil municipal,  sans  (]u'il  soit  nécessaire  de  le  détermi- 
ner par  un  rè}:lement  on  antrenuMit  


130 


SI 


CONSPIRATION.  Dans  un  acte  d'accu-ation  pour  conspiration,  on 


doit  dési<!;ner  une  otrijnso  pr(.)bib(e  par  la  loi  pénale 
dans  l'allégation  soit  du  bui  ou  des  moyens. 


CONSTITUTION    DE   NOUVEAU  PROCUREUR.  Lorsque  deux 
procureurs  sont  associés   et  (pie  l'un  d'eux  est  nommé 
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jn^îo-ashistant,  Hi^nilicatioii  i\  l'autre  aHHtici»'  t<^*t  Hiitli- 
saut)-,  <|iioii|M'il   n'y  ait  paH  ou  Hiiltstitutioii  11)4 

("ONTKAINTK  l'Ail  COKI'S.  i'm^  nvlo  jpoiir  cniitraiiitc  pur  ('(.rj)» 
fdutru  uiio  ftMiinie  iiiurit'o  8t'i)an'e  lie  l)i»(ii8  doit  t^trt) 

siL'iiilirtuiii  iiiiiri 330 

"        rAR(()Kl'S:-I'ir/<  Tkmoin. 

COIiroKATION  MI'NirM'Al.K.  In  iimpectour  dos  fluMiiiim  no 
iHMit  liir  nno  inunic-iiialit»''  pour  Um  travaux  iju'il  fuit 
laire  A  l'inHU  (le  ci'ito  hinnicipalitf  ;  il  faut  une  conven- 
tion avec!  cette  deriiicre  pour  l'ohli^jer 4()1 

MUNICU'ALK  :-ri(/.  KKsroNsAini.rrK. 

COUR  DK  CIKCUiT  :— l'i'/»  Dki-knb. 

DKS  l \m M ISSA 1 1{ KS  :  -  Vùk  M.vv.sh. 

COURS  D'KAU  •.—  Vide  I'hoi'IUÉtaihks  I'.ivkhainh. 

COIJRTIKK:— ri(/eTAXK 

CRAINTE  DK  THdl'HLK  :-  Vi<lc  ('AinioN. 

CUMUL  D'ACTIDNS.  Une  plainte  ne  doit  c(  <■ 
seule  maticre,  et  une  dénonciati.iii  (i 
à  moins  que  la  loi  n'en  dispose  autrement.  Si  nn  délai 
Bptcial  pour  porter  la  plainte.ou  faire  la  (K'nonciatinn, 
n'a  pas  «'té  ti.\é  par  la  loi  y  relative,  cette  plainte  on 
dénonciation  doit  être  faite  dan-  U  s  troin  mois  à  comp- 
ter du  jour  où  la  matiènt  dont  on  se  plaint  a  ori;;inê...       Iff 
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DKCKKT.  Il  n'y  a  pas  d'action  eu  ^'arantie  contre  le  sht'MÎf  ci  le 

Ocfendeur  sur  iii.e  vente  par  décret 108 

"  Viih:  Si;Hvrn;ni:. 

DEFENSK  D'ALIENER.  Une  défense  d'aliéner,  pour  un  temps 
limité  et  non  faite  en  faveur  de  (pielqu'un  api)elé  à  en 

l)rofiter,  est  nulle 'J'_'8 

DKLEtiATIUN  DE  PAIEMENT.  Lorsqu'une  simple  délé<rution  do 

f)aioment  a  été  faite  diins  un  contrat  de  entiMît  «pie 
'actpiéreur,  iiu  c«)urs  de  la  j)rocédnre  pour  ohienir  un 
jugement  on  ratification,  depcise  en  cour  h;  montant 
total  du  prix  «le  vente,  cet  acquéreur  f^e  trouve  c«)mplù- 
tement  décluiriié  «le  l'obligation  de  payer  la  somme 
sti|)uléo  payable  au  (•iéan«;ier  délègue,  même  lorH«pie 
ce  dernier  ne  re^'oit  rien  des  «leuiers  ainsi  déposés  par 
la  distribution  cpii  «^n  est  faite 1(}8 

DELEGATION  DE  FAIKMENT.  Une  «léU^gation  imparfaite,  fuite 
«lans  nn  contrat  de  veiitis  ne  «-onstitue  nns,  de  la  part 
de  l'acquéreur,  une  obligali«>u  personnelle  «le  payer  la 
somme  délégu«'e 107 

DI'MANDE  EN  NULLITÉ  DE  DECRET  :—Ui'/^  I'iiockdikk. 

DÉI'ENS.  Celui  pii  poursuit  une  vonte  d'immeiih:«'.s  a  privilige 
[)onr  l«'S   frais  df  la  poiirsuile,   lisquels   dnivcnt  être 

taxés  comiiie  dans  unn  cause  i.r  ptirti-  sau^  e.n«piête L'83 

"  Dans  une  action  où  jugement  est  rendu  pour  un  mon- 
tant plus  -levé  que  les  ull'res,  mais  où  la  difunse  est 
en  substance  maintenue,  le  Demandeur  devra  payer 

les  frais  iie  contestation 1{»2 

"  La  Cour  de  Circuit,  dans  une  a«  tion  de  la  juridiction  de 
la  Cour  des  '.-'oniinissaires,  n'atu-ordera  sur  la  confes- 
sion de  jugeTiient  faite  et  pnKlnite  par  le  F>éfen«leur 
avec  les  frais  de  la  Cour  «les  Coinmissairt-s,  ipu'  les  frais 
de  cette  dernière  cour,  particulièrement  lorsqu'une  telle 
cour  exi^te  et  f«nu;ti«>nne  dans  le  canton  où  le  Défen- 
deur réside i.'3 

TOME  XIV.  33 
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DÉPENS.  Le  Défendeur  à  une  action  en  réclamation  du  prix  de 
vente  d'un  immeuble,  (lui,  deux  jours  aprèa  l'institu- 
tion de  l'action,  a  ott'ert  de  payer  la  somme  réclamée 
en  capital,  intérêts  ot  frais,  obtiendra  liistraction  de 

tou«  les  frais  faits  subséqnemment  i\  ses  offres 124 

"  Le  Défondeur  en  garantie,  (jui  a  confessé  juj^ement  pour 
partie  de  la  demande  principale  et  contest»'  cette  der- 
nière pour  la  différence,  sera  condamné  à  jiayer  tons 
les  frais,  ceux  de  la  contestation  inclus,  suivant  la 
classe  (le  la  demande  originaire,  <juoi(iue  jugement 

n'ait  été  rendu  (jue  })our  la  somme  conf^isséo 191 

"  Le  payement  des  dépens,  fait  à  un  avocat  qui  n'en  avait 
pas  obtenu  distraction  et  qui  n'était  aucunement  au- 
torisé à  les  recevoir,  est  valide 458 

"        I^es  frais  d'une  commission  rf)gatoire,  accordée  il  la  de- 
mande d'une  partie  [)Our  constater  certains  faits  qui 
sont  à  la  connaissance  de  l'autre  partie  et  que  celle-ci 
aurait  dû  admettre,  sont  à  la  charge  de  cette  dernière.    110 
"        : — Vidf  Avocat. 

DKl'OT  EN  REVISIJN  -.—  Vide  Revision. 

DESAVEU.  La  demande  en  désaveu  est  non  iccevable  avant  le 
jour  (lu  rapport  de  cette  demande,  à  moins  qu'avis 
n'en  ait  été  donné  à  la  partie  adverse.  La  demande 
en  désaveu,  quoique  régulièrement  rapportée,  n'est 
pas  non  plus  recevable,  si  la  cause  principale  eî-t  en 

délibéré 371 

"  La  procédure  en  désaveu  est  un  vérital)le  procès  entre 
avocat  et  client,  lequel  a  pour  objet  de  faire  décider 
si  l'avocat  a  mandat 'l'agir.  L'avocat, porteur  de  |)ièces, 
est  présumé  avoir  un  mandat  général  de  la  partie  au 
nom  de  huiuelle  il  agit.  Le  Denumdeur  en  désaveu 
doit  prouver  toutes  les  allégations  de  .«-a  demander  et, 
particidièrement,  <iu'il  n'a  pas  autorisé  l'avocat  qu'il 
désavoue 36S 

DiyTKACTION  DE  KKAIS  -.—  Vide  T.axk  ok  témoins. 

DOUAIRE  COUTUMIER  :—['ide  Enhkcustuement. 

l'REFIX  -.—  ride  ENKIiOISTIiKMKXT. 

DROIT  D'ACTION.  La  livrai.son  au  bureau  de  poste  d'un  journal, 
adressé  à  une  personne  résidant  dans  un  autre  district, 
donne  droit  d'action  dans  le  district  où  se  fait  la  li- 
vraison du  journal 201 

•'  D'ACTION.  Prend  naissance  au  lieu  où  le  contrat  est 
passé,  (|uand  l'obligation  i)rooède  d'un  contrat,  quel 

c)ue  soit  le  lieu  du  paiement 118 

D'ACTION  :—r/'/e  Insckctki'u  .uiK.MRi:. 

"        LITIGIEUX.  Un  dnùt  n'est  réputé  litieux  que  quand  il 

y  a  procès  pendant 200 


B 


EFFETS  TROUVES    DANS   LE  FLEI^'E    SAINT-LAURENT. 

Aux  termes  du  cli.  12  de  la  22e  Vict ,  les  deux  tiersdu 
produit  net  de  la  vente  d'une  aiu're,  trouvée  dans  le 
lleiive  Paint-Laurent  j»ar  le  capitaine  d'un  vaisseau, 
semnt  ailjugés  à  ce  capitaint^;  on  consécjuence,  une 
inlerv(»ntion  des  propriétaires  du  vaisseau  réclamant 

ces  d(!ux   tiers  si'ra  renvoyée 

ENRECîIS'lREMf^NT.  Celui  qui  a  acquis,  de  bonne  foi  et  pour 
Itiunie  et  valablt^  cmisidéralion,  un  immeuble  en  vertu 
d'un  acte   de  vente  passé  avant  l'ordonnance  d'enre- 
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•listreriiCiit  et  dûment  enregistré  avant  lo  1er  novembre 
1844,  n'est  pas  hypothécairement  tenu  au  paiement 
d'un  douaire  préiix  et  d'un  préciput  stipulés  en  faveur 
d'une  femme  par  sou  contrat  do  mariage,  si  cette  der- 
nière n'a  pas  fait  enregistrer  son  contrat  dans  le  délai 

f.xépar  la  loi  97 

ENREGISTUEMK-NT.  De  droit  commun  l'action  en  résolution 
de  la  vente,  faute  de  i)aiement  du  prix,  appartient  au 
vendeur  et  le  droit  de  porter  cette  action  n'a  été  en 
aucune  manière  aflecté  par  l'ordonnance  des  bureaux 

d'enregistrement 102 

•'  Il  n'est  pas  né(!essaire,  pour  la  conservation  des  droits 
de  propriété,  d'enregistrer  les  contrats  de  mariage 
dont  ils  résultent  ;  en  conséquence,  les  enfants  repré- 
sentant leur  mère  jieuvent,  à  titre  do  communs,  récla- 
mer la  valeur  de  la  moitié  d'un  propre  ameubli  qu'ils 

auraient  laif^sé  vendre 98 

"  Il  n'est  pas  nécessaire  qu'un  contrat  de  mariage,  conte- 
nant stipulation  d'un  douaire  coutnmier,  soit  enregis- 
tré pour  donner  à  la  douairière  le  réclamant  un  droit 
do  préférence  sur  les  créanciers  postérieurs  qui  ont  en- 
registré leurs  titres.  I.e  douaire,  qui,  dans  un  contrat 
do  ma>-'-'.e,  est  mentionné  être  celui  reconnu  par  les 

lois  <!.    ..u-Cauada,  est  le  douaire  coutumier 97 

•'  U'ac(juéreur,  (jui  a  enregistré  son  litre,  ne  peut  être  as- 
sujetti à,  une  servitude  de  coujh)  de  bois  imposée  sur 
l'héritage  et  dont  le  titre  n'a  pas  été  enregistré,  no- 
nodstant  la  connaissance  qu'il  pouvait  avoir  de  cette 

servitude 4G 

"  La  femme,  qui  n'a  pas  enregistré  pou  contrat  de  mariage 
antérieur  il  l'ordonnance  des  bureaux  d'enregistre- 
niont,  ne  perd  pas  pour  cela  son  dmit  d'hypothèque 
sur  les  Ijieiis  do  son  mari  pour  ses  reprises  matrimo- 
niales        99 

"  Le  contrat  de  mariage,  assignant  une  rente  viagère  à  la 
femme,  doit  être  enregistré  jKjur  lui  conserver  fou 

rang  d'hypothèque 99 

"  Le  vendeur  d'im  immeuble,  (pii  n'a  pas  fait  enregistrer 
son  titre  consenti  antérieurement  à  l'Ord., 4  Vict  ,ch.  30, 
avant  le  1er  novembre  1H44,  ne  peut  être  cr)lloqué  au 
préjudice  d'un  créancier  hypothécaire  subséquent  qui 

a  enregistré  son  titre  avant  lui 99 

"  L'hypothèque  n'a  lien  sur  les  lùens  d'un  exécuteur  tes- 
tamentaire ()ne  du  jour  de  son  acceptation  par  acte 
authentique  et  cette  acceptation  doit  être  enregistrée 
pour  donner  à  un  créancier,  en  vertu  du  testament, 
priorité  et  préfén-nce  sur  un  autre  créancier  dont  l'hy- 

pothè(]e  a  été  dûment  enregistrée 99 

"         : — l'idi'  IIvi'OTni-:cjt'io  i.kciAI.k  oe  i.a  femmk. 
ENÏKEl'KENEUK  :- rt(?e  Rksionsahii.ité. 

EXCErTION  A  LA  FORME.  Eundée  sur  la  luillité  de  l'aflidavit 
de  la  signitication  du  bref  et  de  la  déclaration  au  dé- 
fendeur désigné  audit  bref  comme  étant  "  do  Toronto, 
dans  le  Home  district  du  Canada-Ouest,"  sera  main- 
tenue et  l'action  renvoyée,  l'aflidavit  énonçant  que  la 
signitication  avait  étt'- faite  au  défendeur  en  délivrant 
copie  desdits  bref  et  déclaration  à  sa  femme,  "  dans  lo 
canton  de  York,  dans  le  comté  de  York,  t\  son  lieu  do 

résidence  dans  ledit  canton  de  York" 483 

"  A  IjA  1''(H{ME.  Une  exception  A  la  forme,  fondée  sur  co 
que  riiui8sier,in8trumentunt  lors  de  la  sigiiitication  au 
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défendeur  du  bref  de  sommation  et  de  la  déclaration, 
ne  l'a  pas  informé  du  contenu  de  ces  pièces,  sera  rejetée 
sur  motion,  l'article  de  l'ordonnance  requérant  cette 
information  étant  tombé  en  désuétude 335 

EXCEPllON  A  LA  FORME:— l'/rfe  Caiuas. 

"        A  LA  FORME: — FirfcSAisiE-AnKÉr  avant  .iiokmknt. 

EXECUTEUR  TESTAMENTAIRE.  Dans  une  action  pour  dette 
mobilière  portée  contre  l'exécuteur  testamentaire,  les 
héritiers  ou  autres  représentants  du  testateur  doivent 

être  mis  en  cause 445 

•'  TESTAMENTAIRE.  On  peut,  pour  le  recouvrement  des 
dettes  mobilières  d'un  testateur,  poursuivre  l'exécuteur 
testamentaire  seul,  sans  mettre  en  cause  les  héritiers. 
L'exécuteur  testamentaire  poursuivi  doit,  s'il  y  a  doute 
au  sujet  de  la  dette  réclamée,  dénoncer  la  poursuite 

aux  héritiers 448 

"  TESTAMENTAIRE.  Un  créancier,  qui  a  obtenu  juge- 
ment contre  un  légataire  universel,  l'un  des  exécuteurs 
testamentaire,  ne  peut  ensuite  jwursuivre  l'autre  exé- 
cuteur testamentaire  pour  la  même  dette,  n>éme  .ors- 
qu'il  n'aurait  pas  été  payé  par  le  légataire  universel, 
s'il  n'allègue  pas  l'insolvabilité  de  ce  dernier.  Le  léga- 
taire universel,  devenu  débiteur  (lersonnel,  ne  {«ut 
être  forcé  de  rendre  compte 132 

EXECUTION.  Si,  aprèa  avoir  fourni  la  caution  jud/ca^wm  solvi,nne 
partie  en  appel  au  Conseil  Privé  déclare  qu'elle  n'a  pas 
d'objection  à  ce  que  le  jugement  soit  exécuté,  la  Cour 
d'Appel  n'ordonnera  pas  le  renvoi  du  dossier  à  la  cour 
de  première  instance  pour  i)ermettre  de  prendre  l'exé- 
cution demandée 77 

EXECUTOIRE  :—Vide  Taxh  de  témoins. 


FAUX  : — Vide  Billot  promissoire. 
FLEMME  MARIE K:—Firff  Folle  enchèke. 

•'        SÉPARÉE  DE  BIENS  :—  Vide  Folle  ENcuÈnE. 
«•  "  "  "       : —    "    Action  hehcisoire. 

"  "  "  "       : —    "    Oblujation  de  la   kemme 

POVR  son  maki. 
SÉPARÉE  DE  BIENS:—    "    Témoin. 
FOLLE  ENCHÈRE.  Une  motion  pour  folle  enchère  contre  une 
femme  séparée  de  biens  qui,avec  l'autorisation  de  son 
mari,  s'est  portée  adjudicataire  d'un  immeuble  vendu 
par  le  shérif,  sera  rejetée  si  avis  de  cette  motion  n'a 

pas  été  signifié  au  mari 339 

FOLLF.  ENCHÈRE.  Une  règle  pour  folle  enchère,  obtenue  contre 
une  femme  mariée  séparée  de  biens  et  signifiée  au  ma- 
ri, est  valide,  <iuoique  le  mari  n'ait  pas  été  mis  en 
cause  dans  la  demande  pour  folle  enchère  et  qu'on 

n'y  ait  pas  mentionné  qu'il  eut  autorisé  son  épouse 336 

FHAUDE.  Dans  l'espèce  la  donation  faite  par  le  père  à  ses  enfants 
mineurs  est  un  acte  entaché  de  fraude  et,  consé(juem- 

ment,  .«ans  effet 107 

"  La  cession  de  biens,  faite  par  un  débiteur  insolvable  à 
quelques-uns  de  ses  créanciert^.pour  ces  biens  être  dis- 
tribués suivant  ses  instructions  à  tou.s  ses  créanciers, 

ei't  présumée  faite  en  fraude  et  est  nulle 107 

"        La  vente  d'effets  saisis,  faite  à,  un  prête  nom  du  saisi  et 

payée  de  ses  deniers,  est  nulle 57 
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443 


FRAUDE.  Le  transport  de  droite  hc'réditaires,  obtenu  par  fraude  et 

S0U8  de  fausses  représentations,  est  nul 323 

"  On  ne  peut  invoquer  le  dol  et  la  collusion  dans  les  titres 
d'une  partie  défenderesse  à  une  action  pétitoire,  à 
moins  que  ces  titres  n'aient  été  déclarés  nuls,  ce  qui 
ne  peut  se  faire  sans  mettre  en  caus»*  toutes  les  par- 
ties. S'il  s'est  écoulé  plus  de  dix  ans  depuis  la  passa- 
tion d'im  acte,  il  y  a  prescription  acquise  contre  toute 
demande  en  rescision  de  cet  acte 122 

"  Une  opposition  à  une  vente  de  meub'es,  alléj^ués  avoir 
été  acquis  »\  une  vente  faite  par  le  shérif,  sera  renvoyée 
comme  entachée  de  fraude,  attendu  que  la  vente  avait 
été  faite  sans  considération  ;  que  le  Défondeur  était  in- 
solvable et  que  l'Opposant  et  la  partie  qui  avait  fait 
vendre  judiciairement  ces  meubles,  étaient  frères 127 

"  •.  —  Vi'ielhU.Kt  l'ROMlfiSOIRK. 

"        : —    "    Saisie-exécution. 


G 


132 


GARDIEN  :—Vi<h  Huissier. 
GREFFIER  -.—  Vide  Mépris  de  cour. 


77 


335) 

336 
107 

107 
57 


HERITIER  COLL  KTERAL  ■.—  Vide  Acceptation  dh  succimsion. 

HOTELIER  -.—Vide  Kespoxsaum.ité. 

HUISSIER.  L'huis-ier  qui,  pour  îles  raisons  insu  (lisantes,  ne  pro- 
cède pa--  i\  l'exécutoire  dont  il  est  cliarfié,  n'a  pas  lo 

droit  de  réclamer  ses  honoraires 19 

"        N'a  pas  le  droit  d'insérer  dans  un  procès- verbal  de  saisie      75 
une  obligation  de  la  part  du  gardien,  qu'à  défaut  de 
pro  liiire  les  effets  saisis  il  payera  au  Demandeur  sa 
dette,  intérêts  et  frais;  lo  gardien  sera  déchargé  de 
cette  obligation  qui  ne  peut  sortir  aucun  effet 75 

HYPOTHEQUE.  La  sec.  7  du  ch.  20(5  du  statut  16  V  ict.  ne  s'appli- 
quant  qu'aux  rentes  viagères  stipulées  aux  actes  de 
donations  entre-vif-:,  et  non  à  celles  créées  par  testa- 
ment, ces  dernières  n'emnorlent  pas  d'hypothèque  A 
rencontre  des  tiers-acquereurs  de  bonne  foi,  si  l'im- 
meuble n'ent  pas  dési'^ié  et  spécialement  affecté  par  le 
testament  pour  une  somnie  déterminée  conformément 

à  la  clause  28  de  l'Ord.  4  Vict ,  ch.  30 102 

"  Le  créancier,  qui  a  une  hypothèque  spéciale  sur  un  im- 
meuble vendu  par  décret,  a  le  droit  de  demander  d'être 
colloque  jusqu'à  concurrence  du  montant  prélevé, 
pourvu  qu'il  donne  caution  de  rapporter  les  deniers 

Itoiir  lesquels  il  aura  été  ainsi  colloque  si  les  immeu- 
)les,  non  encoie  saisis  et  vendus  et  spécialement  hy- 
pothéqués au  paiement  de  la  créance  d'un  créancier 
par  hypothèque  générale,  étaient  insuflisants  pour 
puyer  la  créance  de  ce  dernier ~ 37 

"        : — Vide  Enreoistrkmknt. 

"        : —     "     Kknte  coxstitiée. 

"  LEGALE  DE  LA  FEMME.  Aux  termes  de  la  section 
20  du  ch.  30  d<'  l'Ord.  4  Vict,  et  de  la  section  61  du  ch. 
37  des  S.  R.  B.  C\,  il  n'existe  aucune  hypothèque  lé- 
gale ou  tacite  sur  les  proprictés  du  mari  pour  le  rem- 
ploi des  propres  de  la  femme  aliénés  durant  le  ma- 
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riafje.  La  rénoncintion  de  la  femme  à  l'exercice  ilo  hcb 
droits  et  reprises  en  faveur  d'un  cr^^ancier,  n'étant  pas 

un  cautionnement,  est  valide 165 

HYP0TH?:QUK  légale  de  la  femme.  L'IiypotlièquelCwiie 
de  la  femme,  8<''parée  de  biens  judiciairement,  pour  le 
montant  d'un  legs  particulier  à  elle  fait  par  le  testa- 
ment de  son  père  lit^cédé  avant  son  mnria^^e  qui  a  <3té 
cél<''l)r<'' sans  contrat  et  avant  l'Ord.  4  Vict.,  faute  d'en- 
registrement, ne  prime  point  les  créanciers  sulisc- 
quents  qui  ont  enregistré  leurs  titres % 


INSCRiraiON  EN  REVISION.  Tl  n'est  pas  nécessaire  que  l'ins- 
cription en  revision  soit  signifiée  à  l'avocat  personn»-!- 
lement 437 

INSPECTEUR  AtiKAîRE.  Aux  termes  de  la  l(.i  concernant  l'agri- 
culture, l'inspecteur  ()ui,  après  examen  d'une  clôture 
de  ligne,  la  déclare  insufiisante,  n'a  autum  droit  de  la 
réparer  et  d'intenter  une  action  en  son  nom  contre  la 
la  partie  on  défaut  j)our  recouvrer  les  frais  de  réi>ara- 
tion  ;  il  peut,  s'il  en  e.st  recjuis,  autoriser  le  plaignant  à 
la  réparer  l\ii-niéme,ot  cetlernior  a  i^enl  droit  à  l'action 
en  rei-ouvrenient  des  frais  de  réparation fi8 

INSPECTEUR  DES  CHEMINS  :—FWc  Avis  n'ArrioN. 

"  "  "        CORI'OUATION  MuNiOIl'AMC. 

INTERPRETATION.  La  sous-set;.  8  de  la  sec.  ()4  du  ch  24  des  S. 
H.  li.  C  ne  s'applique  (ju'aux  adjudicataires  en  jmsses- 
sion  de  lots  qui  sont  poursuivis  relativement  A  ces  lots, 
et  non  aux  adjudicataires  clierchant  il  obtenir  posses- 
session  des  terres  qu'ils  ont  achetées  à  des  ventes  paur 
taxes (i2 

INTERROGATOIRES  SUR  FAITS  P:T  ARTICLES.  La  significa- 
tion au  buieftu  du  protonotaire  d'une  règle  tunir/ay/s 
ft  «r<iV7('s  contre  des  Demandeurs  demeurant  en  pajs 
étranger,  est  insutrisanto  et  illégale 49 

INTERVENTION.  L'intervention,  dans  l'espèce,  était  valide,  la 
partie  intervenante  ayant  montré  qu'elle  avait  un  iiv 

térét  siillisant  en  contestation  dans  la  cause 197 

"  Lorsqu'une  motion  demandant  permission  d'interveîiir 
a  été  accordée  et  (pie  l'intervention  n'a  été  ni  produite 
ni  signiliée  dans  les  trois  jours  iixés  par  la  loi,  un  dé- 
lai ultérieur  ne  jieut,  même  sur  motion  appn.vée  d'un 
atlidavit,  être  accordée  pour  produire  les  moyens  d'in- 
tervention        84 

"  : — ]'ilh:  lilLLKT  ritOMISSOIRE. 


JONCTION  D'INSTANCE.  Il  n'y  a  pas  lieu  A  joindre  deux  causes 
parce  (]ue   la  matière  en  serait  la.  même  et  (|U'cille  dé- 
pendraient toutes  deux  de  la  validité  d'un  testament..      48 
"        D'INSTANCE.  1-e  tribunal  jx'ut,  pour  des  raisons  sulli- 

santes,  ordoniu'r  la  jonction  des  causes 47 

JUGE  DE  )*AIX  : — Vidf  Jr<ii:Mi:NT  ni;s  .iroiis  nie  paix. 

JUGEMEN'I'.  Un  jugement,  rendu  un  jour  qui   n'est  pas  un  jour 
de  terme  ou  un  jour  d'eiupiéle  et  ]if)nr  auilition  au 

mérite,  est  nul 74 

"        DE  DISTRIBUTION.  On  doit,  après  le  rejet  d'un  ordre 
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de  «listribiitioii,  procéder  i\  en   préparer  un  nouveau 
conforme  aux  dispuMitioiis  liu  ingénient  do  rejet 28S 

JUGKMliNT  INTEULOCUTUIUK  -.-VUlc  Aimmci,. 

"  '•  "      AiM>i;i.  AU  CoNSKiL  Pkivé. 

"  "  "      Ri-.visiox. 

JUdEMENTDES  .TTKiKS  DK  PAIX.  Le  JH«iement,  rendu  pr 
deux  des  trois  jn^es  de  paix  appelés  à  décider  l'ulfaire, 

est  valide 78 

"  DES  .TUOES  DE  PAIX.  Lorsque  deux  on  plusieurs  juges 
de  paix  sont  appelés  si  décider  une  affaire,  ils  doivent 
tons  iiasister  au  jnnenicnt 78 

.THKIDKTKJN.  La  Cour  Supérieure  est  cmiipétente  à  connaître 
des  délits  rnninérés  dans  le  traité  conclu  entre  la 
(iraude-l>reta>ino  (!t  les  Etats-Unis  et  oomniunénient 
api)elé  "  'J'raité  Asiiburton  " 135 


437 


(58 


«2 


49 


197 


84 


LE(iA'rATl{E  UNIVERSEL  : — Vi(}f  ExKCUTEun  testamentaire 
Ll)UA(iE.  Aux  termes  de  la  loi  18  Vict.,cli.  lOS,  sec,  2,  ^4,nn  loca- 
taire (jui   ne  iloit  qu'un  seul  terme  de  loyer  peut  être 
expulsé  des  lieux  loués 59 

"  Aux  ternies  de  la  loi  18  Vict.,  cli.  108,  sec.  2,  ?4,  un  loca- 
taire ne  j)eut  être  expulsé  des  lieux  loués,  parce  qu'il 
n'aurait  jias  payé  son  loyer  conformément  aux  condi- 
tions du  bail GO 

"  Dans  une  action  jKjur  loyer  dans  laquelle  le  Demandeur 
allèfrue  bail  verbal,  puis  u8a<;e  et  occupation,  il  peut, 
s'il  ne  jirouvo  pas  le  bail,  recouvrer  le  loyer  pour  u.*at;e 
et  occupation  ;  il  n'y  a  pas  incompatibilité  entre  ces 
deux  moyens 71 

"  En  louajre  do  meubles  la  tacite  reconduction  n'a  lieu 
que  si  le  locateur  est  commerçant  de  choses  de  la  na- 
ture de  celles  louées  et,  après  l'expiration  du  bail,  le 
locataire  d'objets  dont  le  locateur  ne  fait  pas  commerce 
en  est  présumé  le  proiiriétaire 57 

"  La  contravention  à  la  clause  d'un  bail  qui  défend  de 
sous-louer  sans  le  consentement  du  locateur  n'entraîne 
pas  1 1  résiliation  du  bail,  si  le  locateurn'a  pas  protesté 
contre  la  sous-location  qu'il  connaissait  et  s'il  a  retiré 
ses  loyers  du  sous-locataire 358 

"  Le  bailleur  peut  il  volonté  résilier  un  bail  en  louage  de 
meubles,  continué  iiar  tacite  reconduction,  et  intenter 
en  tout  temps  une  action  en  revendication  des  uieii- 
blos  ainsi  loués 5(> 


48 
47 


M 

MANDAMTîS  -.—Vide  Conseil  Municipai.. 

"        : — \'iih'  SKcaÉTAïUE-THÉsoniKU  nr  (ionheii,  MrNicifAi,. 

MAllIAGE.  Le  mariage  d'une  tille  niiucunv  contracté  et  célébré 
sans  la  publication  des  tians  «<t  sans  le  consentement 
du  pèrede  la  (ille,  avec  ilol.frauile,  artifices  et  menaces 
envers  ceito  dernière,  et  empêchement  diriniant  entre 

les  parties,  est  nul 439 

DE  BONNE  FOI  AVEC  UNE  PERSONNE  MARIÉE. 
La  bonne  foi  de  la  femme,  qui  contracte  mariage  avec 
un  homme  marié  ipi'elle  croit  libre,  donne  il  cette 
alliaiico  les  eflelscivils  d'un  mariage  légitime,  et,  dans 
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ce  cas,  la  femme  K^gitime  a  droit  à  un  tiers  des  biens 
laissôs  par  le  mari  dVicédc- 110 

MAÏEUIEL  ROULANT  D'UN  CHEMIN  DE  FER.  Etant  im- 
meuble par  destination,  ne  peut  être  saisi  et  vendu 
st'par^'ment  du  chemin 3{>1 

MEDECIN,  l'eut  être  contraint  de  déclarer  ce  qui  lui  a  été  révélé 
contidentiellement  à  raison  de  son  caractère  profes- 

nionnel 293 

,    "        : — FiWe  Resi'onsaihlité. 

Al  ÉPRIS  DE  COUR.  Sur  une  règle  prise  contre  les  greffiers,  pour     . 
mépris  de  cour,  à  raison  de  la  non-production  d'un 
dossier  qui  serait  égaré,  les  parties  doivent  se  purger 
par  serment  sur  les  faits  reprochés  aux  greffiers 78 

MESURACJE  D'OUVRAGES  GOTHIQUES  FAITS  PAR  UN 
OUVRIER.  L'ouvrier  n'a  droit  qu'il  un  mesurage 
simple  dos  ouvrages  gothiques  qu'il  a  faits  à  uneéglise.    430 

N 

NOTAIRE:— ride  Prkuvh. 
NUISANCE: — Vide  Action  en  «ommaoks. 


OBLIGATION,  l^e  droit  de  celui  à  qui  on  a  promis  de  livrer  un 
immeuble  avec  clause  pénale.en  cas  de  refus  de  livrai- 
son, n'est  pas  de  poursuivre  d'abord  pour  la  pénalité, 
mais  il  doit  poursuivre  pour  avoir  l'immeubie.et.faute 
de  livraison,  la  pénalité. 313 

"  Le  propriétaire  d'un  cheval  loué  a,eontre  le  locataire  qui 
ne  le  retourne  pas,  une  action  pour  la  remise  du  che- 
val, mais  il  n'a  pas  d'action  de  dette  ]iour  la  valeur 
du  cheval 313 

"  DE  LA  FEMME  POUR  SON  MARL  Aux  termes  de  la 
sec.  55  du  ch  37  des  S.  R.  B.  C,  les  engagements  con- 
tractés par  la  femme  f^éparée  de  biens  pour  les  dettes 

de  son  mari,  sont  nuls 162 

OFFRES  RÉELLES:— Firfe  Dépens, 

OPPOSITION.  Une  opposition,  fondée  sur  ce  que  les  meubles  sai- 
sis sur  un  défendeur  appartiennent  à  l'opposant  qui  les 
lui  a  loués  pour  un  an  par  bail  notarié, sera  maintenus, 
le  Défondeur  n'ayant  aucun  titre  de  propriété  ni  une 
possession  de  bonne  foi  qui  lui  permette  d'invoquer  la 
prescription  quinquennale 55 

"        : — Vide  Fr.\udic 

"        A  FIN  D'ANNULER.  Alléguant  saisie  antérieure  et  que 

saixie  sur  Huioie  ne  vaut,  ne  sera  pas  rejetée  sur  motion..      90 

"  A  FIN  D'ANNULER.  Produite  par  un  défendeur  à  la 
saisie  et  vente  de  ses  meubles  et  fondée  sur  le  fait  que 
l'huissier  saisissant  aurait  procédé  sans  recors,  sera, 
sur  motion,  re jetée  avec  dépens 89  et  90 

"  EN  SOUS  ORDRE.  Qui  n'allègue  ni  ne  prouve  l'insolva- 
bilité, sera  rejet<'>e 202 

P 

PENSION  ALIMENTAIRE.  Une  femme  intente  à  son  mari  une 
action  en  séparation  de  corps  et  de  biens.  J/i  tribunal, 
])endant  l'instance,  accorde  à  la  femme  une  pension 
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alimentaire.  Sur  ces  entrefaites  les  parties  se  reconci- 
lient, puis  se  8^'parent  de  nouveau,  i-t  la  feninic  as- 
signe Kon  mari  pour  se  faire  adjuger  ladite  pension 
alimentaire.  Jugé  que  celte  dernière  action  est  mal 
fondée,  la  femme  devant  préalablement  assigner  de 
nouveau  son  mari  en  séparation  de  corps  et  dô  biens..    200 

rKREMPTION  D'INSTANCE.  La  demande  en  péremption  de 
l'instance  principale  doit  être  signifiée  à  tout  interve- 
nant dans  la  cause,  autrement  elle  ne  peut  être  ac- 
cordée      193 

PLAIDOYER.  Dans  une  action  petitoire  intentt'e  par  l'acquéreur 
d'un  lot  de  terre  à  une  vente  pour  taxes  municipales 
contre  le  possesseur  de  ce  lot,  un  plaidoyer  alléguant 
que  le  Défondeur  était  en  possession  dudit  lot  en  ver- 
tu d'un  billet  de  location  de  la  Cie  des  Terres  de  l'A- 
mérique Britannique  subséquent  au  titre  du  Deman- 
deur; que  la  Cie  avait  possédé  ledit  lot  à  titre  de  pro- 
priétaire pendant  plus  de  dix  ans;  qu'aucune  taxe 
n'était  due  sur  ledit  lot  à  l'époque  de  la  vente  pour 
taxes,  la  Cie  les  ayant  toutes  payées;  que  le  rapport 
lait  au  secrétaire-trésorier  que  des  taxes  étaient  dues 
sur  ledit  lot  était  erroné  et  que  le  Demandeur  avait 
obtenu  son  titre  dans  les  deux  années  accordées  par 
l'Acte  Municipal  pour  racheter  les  lots  vendus  pour 
taxes,  sera  maintenu 61 

PLAIDOYER.  Le  Défendeur  qui, dans  une  action  sur  billet, plaide 
qu'il  n'a  reçue  aucune  valeur,  doit  appuyer  son  plai- 
doyer de  l'affidavit  requis  par  la  loi 496 

"  Peut,  pour  des  motifs  sultisants,  être  amendé  après  l'en- 
quête sur  payement  de  tous  les  frais 104 

"  Suffisant  est  le  plaidoyer  qui,  dans  une  action  sur  billet 
promissoire,allègue  simplement  que  le  Défendeur  n'a- 
vait en  aucun  temps  dans  les  cinq  ans  avant  l'institu- 
tion de  l'action,  fait  de  promesse  en  la  manière  et 
forme  alléguées  par  les  Demandeurs 128 

"  : — Vidt:  BlLI.lîT  PROMI880IRE. 

POURSUITE  DE  LA  CAUTION  CONTRE  LE  DEBITEUR.  Une 
action  par  une  caution  contre  le  principal  obligé,  dans 
laquelle  on  allègue  défaut  et  négligence  de  la  part  du 
Défendeur  de  payer,  tel  que  convenu  entre  lui  et  un 
tiers,  certains  effets  à  l'échéance  de  trois  mois,  et  rede- 
vance d'une  certaine  somme  à  ce  tiers,  sera  maintenue, 
f»arce  que  le  Demandeur,  quoique  n'ayant  pas  allégué 
a  déconfiture  du  Défendeur,  ni  avoir  été  troublé  à 
raison  du  montant  ainsi  dû,  aurait,  par  son  allégation, 

montré  cause  d'action  suffisante 54 

SUR  BILLET  PROMISSOIRE  PERDU.  Une  poursuite 
peut  être  intentée  pour  recouvrer  le  montant  d'un  bil- 
let promissoire  perdu  et,  dans  ce  cas,  la  perte  du  bil- 
let est  suffisamment  prouvée  par  le  serment  de  la  par- 
tie poursuivante  qui  doit,  cejiendant,  donner  caution 
de  garantir  le  débiteur  contre  toute  autre  réclamation 
ou  poursuite  relativement  à  ce  billet 30 

PRESCRIPTION.  Aux  termes  de  la  loi,  tout  billet  doit  être  consi- 
déré comme  absolument  payé  et  acquitté,  si  aucune 
action  en  réclamant  le  montant  n'a  été  intentée  dans 

les  cinq  ans  de  la  date  de  l'échéance  do  ce  billet 128 

"  La  prescription  annale,  décrétée  par  l'article  127  de  la 
Coutume  de  Paris,  ne  s'applique  aux  gages  et  salaires 
que  dans  le  cas  où  le  serviteur  a  quitté  le  service  de 
son  maître  depuis  plus  d'un  an 107 
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PHESCUIPTION.  LVxistonco,  ilnpnis  andelil  <lo  qnaraiit.o  uns, 
(l'une  olùtnre  Bervant  <lo  lijtnn  de  division  entre  doux 
nroiiriôt'a  it'a  pas  l'eflet  de  prescriro  le  droit  d'instituer 
la  nroct'ilnro  eu  hornaije  ni  celui  du  propri^'tairo  do 
réclamer  une  partie  de  hou  fonds  (jni.au  moyen  do  nette 
clôture,  aurait  été  indiih  dans  le  fonds  voisin 192 

"  Un  billet  jtromissoiro  est  considéré  comme  absolument 
acquitte  cit  prescrit,  si  nno  action  en  recouvrement  du 
montant  de  ce  hillet  n'a  été  intent'e  dans  les  cinq  ans 
de  son  écliéanee.  La  r»M;oniuiissauce  ,par  écrit  do  la 
<lettfj  ou  le  payement  d'un  acompte  n'interrompt  j)as 
la  prescri[)tion 416 

"        •.  —  Vide  FnAUnE. 

"  "        OlM'OSITION. 

rUIVILKGKDF  VENDKUR.  Le  vendeur  d'une  barge  jaugeant 
plus  do  quinze  tonneiiux  ne  peut,  par  i)rivilù)îe,  récla- 
mer cecjni  lui  restedftdu  prix  de  ventesiir  les  deniers 

provenant  de  la  vente  judiciaire  de  cotte  barge 441 

rUKUVE.  1  >aiis  l'cpèco,  le  reçu  allé;îué  doit  être  assimilé  à  un 
contrat  par  écrit  ;  en  con8é<)nence,  toute  preuve  testi- 
moniale tendant  i\  le  changer  ou  l'altérer  ne  peut  être 
permise 69 

"  La  lettrod'une  partie  à  son  notaire  est  un  eomniencement 
de  preuTe  par  écrit  snflisant  pour  oiiteiiir  du  tribunal 
la  iMM'iiiisision  de  faire  la  preuve  testimoniale  d'une  con- 
vention passée  entre  ce  notaire  un  tiers  La  réclamation 
d'un  notaire  pour  valeur  de  i-ervicos  professionnels 
n'étant  pas  matière  commerciale,  les  rôfçles  du  droit 
anjjlais  relative  à  la  preuve  ne  lui  sont  pas  applicables.     303 

"  L'avocat  d'un  défendeur  qui  a  témoigné  pour  le  deman- 
deur fient  prouver  que  ce  défendeur,  vu  son  peu  d'in- 
telligence et  de  mémoire,  n'est  pas  un  témoin  digne  de 
foi 203 

"  Le  cadastre  fait  preuve  complète  non  seulement  de  la 
rente  constituée  (jui  j)eut  affecter  un  emplacement, 
mais  aussi  des  cens  et  rentes  et  charges  annuelles  que 
cette  rente  constituée  remplace. 203 

"  Le  témoignage,  rendu  devant  des  arbitres  iiar  un  témoin 
qui  n'a  pas  été  préalablement  assermenté,  est  irrégulier 
même  lorsque,  du  consentement  de  deux  des  trois 
arbitres,  il  aurait  été  ultérieurement  mis  par  écril,  signé 
et  assermenté  par  ce  témoin  ;  en  conséquence,  le  rap- 
port fondé  sur  ce  témoignage  sera  annulé  sur  motion 
à  cetellel 297 

"  Le  tribunal  ne  peut  forcer  le  secrétaire-provincial  à  pro- 
duire des  documents  dont  la  itroduction  serait  nuisible 
à  l'intérêt  public 190 

"  Lorsqu'un  document  a  été  perdu  et  que  cette  porte  est 
établie  par  atlidavit,  la  teneur  de  ce  document  peut- 
être  prouvée  par  témoin 432 

"  Une  partie  à  une  action  ne  peut  être  examinée  comme 
témoin  pour  contredire  un  acte  notariée,  à  moins  d'un 
commencement  de  preuve  par  écrit  obtenu  de  cette 
l)artie  au  moyen  d'interrogatoires  surfaits  et  articles.       50 

"        : — Vi(k  PoirRsiiTK  sua  bii,i,kt  i'Homishoire  ricuni'. 

*'  : — Vide  I'hovès  pak  .ifiiv. 
1*R0C'EDUIIE.  Des  picces  de  procédure  signées  par  l'un  des  jiro- 
cureurii  associés,  en  son  propre  n  )m,  après  (pie  son  co- 
associé tl  cesser  de  pratiquer,  ne  seront  p  is  rejetées  du 
dossier,  à  moins  qu'il  ne  soit  immédiatement  fait  mo- 
tion à  cet  eiTet 194 

♦•        Il  n'est  pas  nécessaire  dans  les  causes  apjielables  de  la 
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Cour  do  Circuit,  do  douner  avis  do  la  comparution. 
Une  fois  la  cuniparntion  du  IV'fiMideur  roçuo  par  le 
f^rotlier,  il  ne  p<Mit  plus  ^-tro  pr()('(''dt'  i\  ju'.'eiiieut  en  va- 
(lance.  Un  jii^i' ou  chauilin' n'a  pas  iiiri'liction  pour  re- 
jeter do  la  j)ru('t''(lnro  une  comparution  irrégulièrement 

produite 435 

l'UOCKDUIiK.  Il  n'ei't  pns  tu'coHsaire  rpio  la  d^M'laratioml'une  sai- 
sie >:a'/eri(î  prise  on  Cour  de  ('induit  soit  s>i>;nifit'e  par  un 
luiihsier ;  il  Hiillii  (|u'elle  soit  dépocée  au  Imroau  du 
protouotairc.  La  «ijinifleation  d'une  déclaration  est  suf- 
fisante bien  qu'il  n'y  ait  pas  eu, un  intervalle  do  citi(| 
jours  entrt*  cette  siv'nilication  et  le  rapport  du  bref 413 

"  La  ludlité  d'un  acte  do  transpf)rt  peut  être  demandéo 
sur  contestation  d'une  opposition  l'invoquant,  et  la 
cour  peut  udjujrcr  sur  celle  demande  en  nullité  saiiM 
(pi'il  y  ait  action  révocatoire  ou  panlionne 107 

"        L'avis  de  motion  donné  à  l'un  des  deux  procureurs  n^»- 

socii's,  l'antre  ayant  été  nonnné  juj^e,  est  sutKsant 194 

"        Une  demande  en  reprise  d'instance  doit  être  formulée 

par  rccpiéte  ou  par  motion 495 

"  Valide  est  la  demande  en  nullité  de  la  vente  par  décret 
faite  Kii])ir  non  dornlno,  ()ui  est  diritrée  contr(î  l'adjudi- 
cataire, le  .shérif  et  les  autres  jiarties  au  décret,  et  cela 
sans  (pie  celui  (jid  demande  c('tte  nullité  ait  fait  d'op- 
position ou  aucune  j)rocéiliiro  dans  la  cause  où  l'adju- 
dication aété  faiie ..      105 

■.—  Vi.lv    C.UMAS. 

"  "     CiMii-  d'actions. 

"  "  Foi.LE  KNCHKIlK. 

"  "  INSOIUI'TIOS  KN  KICVISIOX. 

"  "  lUTKUVKXriON. 

"  "  .IroKMKNT. 

"  "  MÉI'KIS  l)K  Coi'K. 

"  "      OiM'osrrioN  A  FIN  d'axx;  I.KR. 

"  "      Rin'KAiT  SrajKHsoifAi.. 

"  "        SAIHIK-ARIlftr  AVANT  JtOKMEXT. 

"  "        TlICKOK-Ol'I'OSITIOX. 

"  IN  FOHIMA  FAU PERIS,  l.e  tribunal  peut  révoquer  le 
privilégie  de  procéder  iv  furum  jKmjxris  uctordé  au  De- 
n^andeur,  s'il  y  a  preuve  que  ce  dernier  vaut  plus  que 

X5st!r 79 

l'KOCf':S  PAK  .lUUY.  Dans  le  lîas-Canada  où  la  Cour  n'est  onii- 
nairement  présidée  ()ue  par  un  seul  jujie  et  jamais  par 
plus  de  deu.\,  une  motion  pour  nouveau  procès,  dans 
le  cas  de  viis(rir(rti<iti,  ne  peut  être  accordée 185 

"        PAR  JURY.  Il  n'y  a  pas  lieu  à  nouveau  procès  dans  un 

cas  de  félonie 175 

"  l'AR.lURY.  La  défense  des  personnes  assignées  pour 
félonie  ne  i>eut  se  fiiro  i)ar  plus  do  deu.v  conseils  de- 
vant un  jury  entièrement  formé  d'individus  parlant 
la  lanime  des  avocats  de  la  difenst* 175 

''  l'AR  JT'KY.  Si,  en  réponse  n  une  qiicstion  a  l'effet  de 
savoir  si  le  Demandeur  s'était  rendu  C(iU|)able  de  né- 
glij.'ence  pour  n'avoir  pas  averti  immédiatement  le 
D.  fondeur  ([ut!  le  billet  ver.sc  au  ijrocès  était  contrefait, 
le  jury  dit  que:  "Le  Demandeur  a  été  coupable  lie 
néjrliirouce, (;(((»'.«  nnim  (uirun  ihimiiutiji'  pour  li'  J>éfinilinr," 
la  S(!iu)nde  partie  de  cette  réponse  ne  sera  pas  lejetée, 
attendu  (pie  le  jury  avait  droit  de  répondre  de  la  ma- 
nient qu'il  l'a  fait G5 

ri;OCLRKUR  AD  LITEM.  La  pnjdu  tion  d'un  factum,  faite  par 
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un  procnreur  qui,  au  momcuit  de  cette  luodnction,  ne 
rt'pri'wnte  luicnne  partie  diitiH  lu  eaiwe,  est  viilide,  si, 
par  HuhHtitntion,  il  devient  ulti'rieiiremont  le  procu- 
reur de  la  partie  danH  l'intcrêt  de   lurpielle  le  lactiun  u 

<'■!<'.  produit 407 

PUOCirKEUK  AI)  LITKM.  Ijorsquo  l'un  des  deux  procureurs  asso- 
ciés meurt,  le  pro(nirour  survivant  repr^îsoute  lo  client 
antérieurement  représenté  par  les  deux  associés 104 

"  AI)  LITEM.  Une  partie  dans  une  cause  n'a  pas  le  droit 
de  révoquer  en  doute  l'autorité  d'un  procureur  4iil  lilnn 
qui  comparaît  pour  la  partie  adverse,  quoi(iue  cette 
dernière  ait  été  irrégulièrement  as^iffuée Î571 

"       AI)  LITKM  :-r;f/('PKocÉi)tRK. 

"  ,  "  "  :—  "  Taxi;i)KTKMOiss. 
PROl'UIETAIUES  HIVEKATNS.  Les  propriétaires  riverains  de 
lots  voininsipossédunt  en  vertu  du  même  titre,peuvent 
faire  les  contrats  ou  stipulations  qu'ils  jugent  a  propos 
concernant  l'usa^ie  de  l'eau  d'une  rivière  ou  d'un  cours 
d'eati  coulant  le  long  de  leurs  propriétés  respectives. 
L'usage  ordinaire  de  l'eau  courante  ne  peut  être  res- 
treint, d'après  la  loi  commune,  par  des  moyens  artifl- 
ciels.ou  par  les  conventions  ou  stipiilatio;  s  dus  voii^ins 
riverains 488 
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RAPPORT  D'ARIHTRES  -.-Vid,'  Prkuve. 

RATIFICATION  DE  TITRE:  -Vnir  DÉi,fetiATiox  du  paiement. 

REÇU— r;W*'  l'uiuiVE. 

REGISTRATEUR.  Ne  peut,  dans  une  action  en  dommages  intentée 
contre  lui  jKiur  avoir  fourni  im  certificat  erroné,  invo- 
quer la  prescription  de  six  mois  décréf'e  par  la  loi  con- 
cernant "  la  protection  des  juges  de  paix,  magistrats  et 
antres  officiers  remplissant  des  devoirs  publics."  Le 
registrateur  qui,  dans  un  certificat  fourni  par  lui,  cons- 
tate que  trois  lots  de  terre,  situés  dans  un  autre  district 
d'enregistrement,  sont  hypothéqués  pour  le  montant 
d'une  obligation  et  qui  omet  d'indiquer  que  d'antres 
lots,  situés  dans  son  |)ropre  district,  sont  aussi  hypo- 
;  théqués  pour  la  même  créance,  est  responsable  en  dom- 

mag  s,  envers  l'acqurreiir  des  lots  en  dernier  lien  men- 
tionnés, jusqu'à  conc\irrence  du  montant  de  l'hypo- 
thèque affectant  ces  lots,  et  dans  ce  cas  l'acquéreur, 
poursuivi  hypotliécairementen  recouvrement  du  mon- 
tant de  ladite  hypothèque,  a  droit  d'appeler  le  regis- 
trateur en  garantie  et  de  recouvrer  et  les  frais  de 
l'action  hvfK>thécaire  et  ceux  de  l'action  en  garantie... 
"        :—Vide  Snmiv. 

RENONCIATION  : — Vùh  Hyiotuécuio  ikcîai.e  de  i.a  kkmme. 

RENTE  CONSTITUEE.  Le  créancier  d'une  rente  constituée  ne 
peut  en  demander  le  remboursi^ment,  parce  qu'une 
autre  rente  constitnée,  qui  lui  est  hypothéquée,  est 
remboursée  i\  son  débiteur  par  suite  du  décret  forcé 
de  la  propriété  sur  laquelle  est  assise  cette  dernière 
rente,  s'il  a  d'antres  îiypothèqes  suffisantes  pour  assu- 
rer la  prestation  de  sa  rente 

CONSTITUEF:  -.—  nde  Prkuvb. 
VIAGERE  :—  rù/eExuEGisTREMENT. 
VIA(tRRE  :—    "    Hyi'oi'hèque. 

REPRISE  D'INSTANCE  i-Vide  PuocÉni  ue. 
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RKrUI.SKS  MA'l'iri.N.OMALES  l)K  LA  KLINIMK.  La  feniine  tom- 
imiiH'  (Ml  bic^iiH  ixMit,  avec  l'antoriHation  do  .'on  mari, 
ratilior,  puiulant  la  coininiiiiauU',  la  vente  d'un  im- 
nuMible  cdiKiiuH  du  la  coniiniinautr'  faite  par  le  mari, 
et  cette  ratiliiiition  countilne  une  renonciation  à  l'Iiy- 
potliùque  (|u'elle  u  Hur  cet  immeuble  pour  ses  reprises 
et,  en  a(;iHsant  ainsi,  elle  ne  se  porte  pan  caution  et 
n'encourt  pas  de  responsiibilit»'  pour  dettes,  engage- 
ments ou  obligations  (-(intractés  jtar  son  mari,  et  cette 
renonciation  n'enfreint  pas  la  -ec.  'M  de  i'Ord.  4  Vict., 
cb.  ;W.  Si  la  femme,  en  ratifiant  la  vente,  s'est  aussi 
obligée  à  la  garantie  de  la  vente  conjointement  et  soli- 
dairement avec  son  mari,  la  ratilication  est  valide 
comme  renonciation  ù  «es  reprises,  mais  l'obligation 
de  garantie  est  nulle  comme  violant  ladite  ordon- 
nance       99 

MATKIMONALES  DE  LA  FliMME  .—  Vide  Exrioir- 

TUIlM  KST. 

RESILIATION  DE  BAIL.  Aux  termes  do  la  loi  cencernant  les  lo- 
cateurs et  locataires,  le  défaut  du  locataire  de  piiyer  le 
loyer  stipulé  est  Mitli^ant  pour  autoriser  le  locateur  à  . 
obtenir  la  résiliation  du  bail  et,  dans  ce  cas,  il  n'est 
j)ah  nécessaire  d'alléguer  et  de  prouver  ijue  le  locataire 
n'a  i>as  garni  les  lieux  loués  de  meubles  nuflisant^pour 
répondre  du  loyer 68 

"  J)E  BAIL.  La  violation  de  la  clause  d'un  bail,  prohi- 
bant la  sous-location  des  lieux  loués  sans  le  con>4ente- 
ment  par  écrit  du  locateur,  est  une  raison  Huttîsante 
pour  demander  la  n'siliation  du  bail 50 

*•        DE  JiAIL  :—  Vidr  LoiAOK. 
liESrONSABILITE.  La  Couronne  est  responsable  des  dommages 

causés  par  îles  travaux  publics  qu'elle  a  fait  exécuter.    450 

"  L'action  en  recouvrement  do  dommages  allégués  avoir 
été  causés  par  l'état  dan"ereux  d'un  chemin,  intentée 
contre  une  municipalité  par  les  représentants  d'une 
personne  décé<lée  accidentellement  sur  ce  chemin,  ne 
peut  être  maintenue,  si  la  preuve  démontre  que  la 
personne  déiédéo  a  été  victime  do  sou  im|)rudence 498 

"  La  tille  majeure  n'est  pas  comptable  des  soins  çiu'un 
médecin  aurait,  il  sa  demande,  donné  à  sa  mère  indis- 
posée avec  laquelle  elle  réside 07 

"  Le  caissier  d'une  banque  peut,  dans  le  cours  ordinaire 
lies  affairis,  transiger  non-seulement  avec  les  indivi- 
dus, mais  aussi  avec  les  corporations  commerciales, 
même  celles  dans  lescitielles  il  aurait  quelque  intérêt.    237 

"  Réception  faite  d'ouvrages  de  construction  d'ime  église, 
ceux  qui  les  ont  fait  faire  ne  peuvent,  à  moins  qu'il 
n'y  ait  ou  ilol  ou  surprise,se  plaindre  des  défectuosités 
qui  s'y  rencontrent  et  qui  ne  déi>endent  pas  des  vices 
du  sol 454 

"        :r-r/(/e  SiiKiui-. 

DES  AUBEli(JISTES.  Un  hôtelier  est  responsable  de 
la  valeur  d'un  paletot  (ju'iin  individu,  allant  t\  un  bal 
donné  à  son  hôtel,  aurait  remis  à  un  dos  serviteu  s  de 
cet  hôtelier  en  échange  d'un  billet  ou  numéro,  si,  sur 
présentation  du  billet,  le  paletot  n'a  pas  été  remis  à 
cet  individu  et  s'il  n'y  a  pas  preuve  de  négligence  de 

la  part  de  ce  dernier 70 

RETRAIT  SUCCESSORAl^  Il  n'y  a  point  lieu  à  l'action  en  retrait 
successoral  (juand  la  ceseion  a  eu  pour  objet  une  part 
fixe  et  déterminée  dans  une  immeuble  certaiu 206 


52() 


TAHI.K    ALI'IIAHKI'U^UK    DES    M ATlkUKS. 


UKVF8I()N.   liiicdiir  peut  à  difliTtHioïKluniKT  priorit»^  i\  uiio  ciuiho.    401 

"  L'iictiiiii  (tn  ildiiiiiiKiTi  H,  (|iii  coin  lut  iiii  payiMncnl  iriiixi 
««iiiiiiio  (KtcriniiH'o  et  i\  l"^^\^■(•nti(lll  «le  ciTtaiiiH  tra- 
viiiu  pniir  pn'viMiir  ih-M  .luminin.'cs  il  l'avenir,  nV-tunt 
pii.s  iiiut  iiction  n'clltt,  il  Hiillit  (l'un  (lopùt  (1(1  $'-'()  pinir 
pniiviiir  iiiHcriro  ni  n^viHioii 440 

"  Il  y  a  lieu  i\  n»viHioii  et  i\  ap|<'l  »lo  l'iionmlonutioii  d'un 
onin'  (In  (listribiitidii,  iik'Iim'  lorHiiiriiiiciiiio  coiilosta- 
tion  n'a  t't''  pi'niliiitc 288 

"  Ijh  .ui>;eiiitMit  final,  nvctaiit  tin  InclMti  HiiiHiivariY'l  ("iniH 
«•Il  vertu  «le  la  loi  de.M  CaiUites  de  lh(i4,  est,  aux  teniieH 
(1«  la  Hec.  il<»  (lu  fil  U".t  du  «tatiit  27  et  L'H  Vict.,  sujet  il 
leviHidu 2H1 

"         rariiii  les  juneiiient",  il  n'y  a  (pie  ceux  HUHi;eplil)le,s  d'ap- 

|iel  (pli  peuvent  éti'(^  Hiij(«t!4  ii  reviHiiui 4(10 

lilVIKIîK  :—)'(■(/(  l'HoriiiKTAiiiiH  Uiviiiains. 


S 


y  A  ISIK-AWUET.  I.e  triliunnl  m'  peut,  sur  eontcslntinii  d'iinoHaiHie- 
aiT/''t  et  pour  dt'torminer  ce  (pii  iwiit  ('tin  dû  au  di'fen- 
(Itïur  par  Us  tier8-sai^i,  preiiilie  c()nnHisHanc(î  des 
co :iij)ic.s  (pli  existent  entre  co  tiers-saisi  et  une  partie 

(pli  n'iippariiit  lias  lui  dossier 12! 

A  VA  NT  .1 1'(  i  K:\IKNT.  KoiuK-c  sur  un  allidavit  (pii  n'al- 
li'i;u(3  pas  l'onnelienient  (]ue  le  Demandeur  j^nlra  sa 

dette  (  t  Sdullrira  des  doniniafies,  sera  annuU'o 1!)7 

AVANT.IIOKIVIKNT.  La  cri'ance  doit  C'tre  alléfiuéc 
d'une  manière  pr<'>ci.'-o 314 

"  AVANT  .llMiKMKNT.  L'allidavit  doiuK^  pour  obtenir 
une  siiisie-arr^'t  constitue  une  pr(Uivo  liVnle  sufli-anto 
do  la  friiude  et  nepeiit^'trc  mis  en  rpiestion  par  une 
(h'n^'jration  des  aiiï'fîatioUH  qu'il  coiititiut 10 

"  AVANT  .lUGKMENT.  On  ne»  peut,  ^mr  une  exception  t\ 
la  f(irin(\  révo(|Uer  en  doute  l(>s  faits  ('nonces  dans  un 

allidavit  pour  saisic-arnH  avant  ju^'einent 10 

AVANT  .llUiKMKNT.  Peut  ètro  annuh'o  sur  simple 
re(pi(Mo  à,  lin  d'opposition  faite  par  le  Dt'fondeur  en 
dehors  du  terme 10!) 

'•  A  VA  NT  .1  L'(  J  KM  ENT.  l*rati(pi('e  contre  los  meubles  d'un 
dt''l)iieur  pane  (pie,  après  en  avoir  fait  l'inventaire,  il 

les  aurait  annonces  eu  vente,  sera  annul^'e 196 

SAISIE  EXECUTKJN.  On  no  peut  saisir  sur  un  D('fendeur  les 
effets  qui  ne  sont  plus  en  sa  possession,  quand  ni('mo 
'a  vente  qu'il  en  aurait  faite  serait  frauduleuse 108 

''  (rACJEKIK.  Dans  une  action  commencée  par  une  saisie- 
j:agcri(>,  la  signification  de  la  déclaration  doit  être  faite 
soit  en  en  laissant  une  copie  au  greffe  de  la  cour  dans 
!(«  huit  jours  de  la  signification  du  bref,  soit  en  en 
donnant  une  copie  au  Défendeur  avec  le  délai  accou- 
tumé, ^i  cette  signification  est  faite  en  la  manière  or- 
dinaire       " 

MOHIIJAIUE  -.—  Vide  IIiissikr. 
SKCUKTAJHE-TRESOiUEIl   DE  CONSEIL  MUNICIPAL.    Un 
lircf  de  matidnmnK  adressi'  il  une  personne  comme  "se- 

erclair(vtrc!-orier  de  la  corporation  de  la  paroisse " 

est  nul,  parce  qu'il  n'exis-to  pas  de  tel  officier  pul)lic, 
le  titre  It'gi»!  <1«  cette  j)ersonne  étant  celui  de  "  secré- 
taire-trésorier du  conseil  municipal  do  la  paroisse  de  "..      42 


TAIU.K    AI.I'IIAMKTK/IK    l>KS    MATikllKS. 
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SKATKNCK  AUmTKAI.I-;.   !,(•  .l.'fimt  do  HiKiiilicutiuii  «rmic  m.>ii. 

Iciictf  arl)itral<'  fii  «'iitriiiiu'  lu  iiullitr' 'JTII 

"  AI{IW'ri(.M,lv  l^ui  ii'i»  i)UH  v\i'  rcmliHi  on  |)ri''.s<Mi<«' (Ick 
piirlio  «>t  n'a  puH  vlr  Hi^iiilit'u  ilauH  \o  délai  li\i>  |iiii'  l<- 
niMijirniiiiH,  t>st  niili)- L'7!' 

SHKVITL'I>K.  Un  ilniil  d'nNHjro  pm  Ijoîh  entr»*  paiticnlitTH  ot 'un 
droit  iitThoniifl.  I.o  droit  de  l'onpc  do  IjoIh  «Ht  pur^'i- 
par  lo  dôrrot 44 

"  :    -  I  !</'    HnU1:<IIHT1II  MKNT. 

S|||'M{11'.  I<»i  Hlir-rif  est  r('Mp"n.salilo  prrsonnpllcnit'nl  onvcrw  l'iin- 
oi'inuMir  de  la  lit'inc  pour  Ich  aniiiinii  h  do  vonto  pn- 

1)1  i(''os  dans  la  (lniiUf  Oïlirli/li (i 

"  J.o  MliôriCcht  n'.sponsal)lo  pi  rwoniudU'niont  dfH  frai.s  d'nii 
ccrtilicat  du  !•('•;; i. s trat<  nr  ordminô  av.iiit  iino  vonto  par 
ilôcroi,   ni    loH  doni'Ts   forniant  it^  produit  do  la  vonto 

sont  inHulliisantH  pour  los  payor .*) 

••        N'a  pas  d'aotinii  o::  j;arantio  cdutio  lo  rôv'if^tiatour l()l> 

SKi.MFICATION  Oi:  DKCLAHATION  .—  Ivl,  Vuiif.uxhk. 
DK  l)l'X'l,AllATI()xN  :— rù/''H,\iHiK-(i.\<!i:iitK. 

^OlilDAItri'Is.  11  n'o.xislo  auciino  >-olidaiitt''  entn*  les  si^nntaiics 
d'uno  pioco  <lo  proct'dure  par  I«(jU(dlo  coniincMKHMit  los 
vacations  (11!  l'avocat  pour  lo  pauMiiont  des  Imnorairo-i 
do  col  avocat ;{00 

STA'I  UT  DKS  MMlTATlOiNS.  lo  statut  dos  liniitatiouH  d'Aii;:lo- 
tcrio  n'a  jamais  l'tô  on  viy;iieur  dans  lo  BaN-Canada  ot 
lo  statut  (lu  Canada  do  1847,  10(t  11  Vict.,  ih.   11,  n'a 

pas  d'idiot  rôtroactif. 4:25 

"  DKS  id.MITATIONS.  Le  .-.tatut  in.pcrial  do  Iti'2:i,  21 
.lacipios  I,  (11.  1(1,  !-oc.  !>,  intitnlô:  "  Acte  pour  liinitttr 
li'H  actions  ot  pour  prôvonir  los  ponrsuitos  on  loi,"  n'a 
pas  ôtô  mis  on  vijiueur  par  l'Ordonnance  do  178.') 424 

t^UlSSTlTUTlDN.  Lo  pouvoir,  accorde  au  grovô  do  von<irn  Ioh  iin- 
nn)Ul>loK  8ul  stituôs,  pont  ôtio  cOdô  ot,  ni  }iar  .ipnisil 
ijttiK  à  Cl'  i(ni.n(nxsini.t,  c'e.'!  itii/énriint<i(inir,\tyu)n\o\r 
ainsi  accordé  n'oblitio  pus  lo  jrrtnô  A  roi'onrir  au  tribu- 
nal pour  la  nomination  dos  o.\ porta  et  jxiur  ohtiinir  un 
jugomoiK,  lui  porinottiint  do  vendre.  Dans  lo  van  d'uno 
d'une  donation  |)ar  une  mère  à  un  do  son  lil.s,  il  la  con- 
dition que  si  lo  donataire  mouit  avant  ses  frôros  ot 
H(ours,  les  biens  retourneront  à  Inn'x  in/mitx  léi/Hhin'n 
jKir  sovrliis,  los  enfants  d'un  frère  du  dfinatairo,  décédé 
avant  la  (lonation,  ont  ilroit  à  leur  part,  eomtnt'  ceux 

des  frère.s  et  sceurs  décédé-  a|)rô.H  la  (lonation 210 

DE  l'IKH  UKKUHS  i—Vidr  PiioeuiiKin  ii<l  Idem. 

SYNDIC.  Aux  termes  do  la  loi  dos  raillit«'S  de  18fi4,  le  syndic  d'of- 
fice a  droit  de  réclaiocr  par  tierce-opposition  tout»! 
somme  déposée,  après  juiiement  dans  une  «aiNie  avant 
jugement,  entre  les  mains  du  protonotaire  par  nn  tiers- 
saisi  410 


die, 
■ré- 


42 


TA(UTE  RECONDUCTION:— FW»;  Lolack. 

:AXE.  Aux  termes  do  la  '-Tie  section  du  rtVlement  de  la  cité  de 
Qui'bee  imposant  une  ta.xt'  sur  los  courtiers  et  los  s-o- 
eiétés  de  courtier:-,  la  société  seule  (st  f^njette  à  cette 
taxe 

TAXE  DE  TEMOINS.    Le  i)roeurour,  (pii  a  obtenu  '.'»    '.'straetion 

do  dépens,  adroit  d'inclnrt^  dans  son  ménioin^  l'allo- 

ation  aecordée  aux  témoins  de  sa  partie,  de  s'en  faire 
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TABLE   ALPHABÉTIQUE   DE»  MATlkUES. 


f>ayer  parla  partio  condaniiiôu  aux  dôpens  et,  i\  dé- 
autde  payement  par  cette  dernière,  de  prendre  exé- 
cution en  son  nom  pour  recouvrer  cette  allocution.  La 
partie  qui  a  obtenu  gain  de.  cause  peut  obtenir  un  exé- 
cutoire pour  les  dépens  distraits  à  son  procureur,  si 
elle  a  remboursé  à  ce  dernier  lo  montant  de  l'exécu- 
toire ou  si  le  procureur  s'e«t  désisté  ou  a  consenti  &  ce 

que  l'exécutoire  soit  délivré  au  nom  de  pon  client H 

TEMOIN.  Le  mari  ne  peut  être  examiné  comme  témoin  de  la  part 
de  sa  femme  séparée  de  biens  et  poursuivie  en  «a  qua- 
lité de  marchande  publique 88 

"  Un  témoin,  sommé  par  un  seul  et  même  imhpana  de  com- 
paraître ptmdant  trois  jours  consécutifs,  n'est  pas  sujet 
à  la  contrainte  par  corps  parce  qu'il  aurait  fait  <léfaut 

de  comparaître  l'un  des  trois  jours 18 

"        :— FideAvccAA 

«  . «      PreuViï. 

TIERCE-OPPOSITION.  Une  personne,  dont  les  droits  sont  affectés 
par  un  jugement,  peut,  par  une  action  directe  de  la 
nature  d'un  tierce-o|)position,  faire  reviser  ce  jugement.    295 

TIERS-DETENTEUR.  L'on  ne  présume  jamais  qu'un  tiers-dé- 
tenteur s'oblige  personnellement  et  renonce  au  droit 
'le  délaisser,  à  moins  qu'd  n'y  ait  promesse  expre-se 
tt  renonciation  formelle 167 

TRAITE  ASHi?URTON  -.—  Vide  .luRinicriON. 

TKANl!«PORT.  Le  transiwrt  de  marchandises,  lait  à  une  banque 
par  le  remise  d'un  reçu  d'entrepôt  sans  endossement, 

est  valide 170 

"        : — Vide  Fkai'dk. 

THAVAUX  PUBLICS  -.-Vide  Responsaiui-ité. 

TUTEUR.  Le  tuteur  n'a  pas  droit  de  vendre  des  actions  de  ban- 
que de  son  pupille  sans  l'autorisation  de  la  justice;  en 
conséquence  un  transport  de  ces  actions,  fait  par  le 
tuteur  sans  cette  autorisation,  est  alisolument  nul  et, 
dans  une  jjoursuite  contre  lu  banque  puur  faire  dé(;Ia- 
rer  (jue  les  attions  l'insi  transportées  appart<^naient 
encore  au  mineur,  il  u'e-t  pas  ni  cessaire  de  mettre  en 
cause  le  cessionnaire  de  ces  actions 228 


VENTE.  Celui  qui  achète  des  niarchandi>e8  sur  (cliantillois  et 
qui  trouve  que  les  marchandises  délivrées  ne  leur  sont 
pus  conformes  |)eut,dansuu  délai  raisonnable,  deman- 
der la  résiliation  de  la  vente 379 

"  L'achetenr,  qui  a  négli<;é  de  remettre  la  diose  venduH 
aussitôt  qu'il  en  a  découvert  les  défaut-,  ne  peut  n- 
clamer  des  dommages  du  vendeur ;iS7 

"  Lorsqu'une  vente  de  bois  sur  pied  a  été  faite  tl  deux  ache- 
teurs différents  qui  en  ont  eu  la  possession,  le  litre  du 
premier  acheteur  doit  être  préféré  à  celui  du  second...    4H2 

'•  Loi squ'une  vente  est  faite  sur  échantillons,  l'acheteur, 
qui  tiouve  que  les  marchandises  vendues  ne  leur  sont 
pas  conformes,  doit  réclamer  immédiatement;  il  ne 
])eut, après  un  délai  de  six  moi-,  ni  retourner  ces  mar- 
chandises ni  demander  la  rés<dutiou  de  la  vente..   .....    .S8(> 

'♦  : — ]'<>/(( 'a IIT ION. 

"      DÉLÉGATION  DE  l'AVKMENT. 
■      "      l'RAllDE. 

•    "    Suàiuv. 


ORDONNANCES  DU  CONSEIL  SPÉCIAL. 
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VENTE    D'IMMEUBLE   APPARTENANT    A    DES  MINEURS. 

On  ne  peut,  par  prenve  orale,  d<^montrer  que  toutes  les 
fornialit/'8  préliminaires  nuiiiises  pour  la  vente  d'un 
immeuble  ap|)aitenant  à  des  mineurs  ont  «'té  obser- 
vées  

"        MUNICIPALE  D'IMMEUBLES  POUR  TAXES  :-  Vi,l>' 

Pl,All)OYKK. 

VÉRIFICATION  D'ÉCRITURE.  Si  la  signature  d'un  billet  pro- 
duit au  soutien  d'une  action  est  déniée,  des  ex|>erts 
f)envent,  sur  motion  à  cet  eflVt,  être  nomntOH  pour  en 
aire  la  vérification  et  leur  rapport  sera  honii)lo>!né  par 
le  tribunal 
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